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JUDGES  OF  THE  CRIMINAL  COURT  OF  APPEALS 

OF  THE 

STATE  OF  OKLAHOMA 

During  the   period   covered  by  this   volume. 

HENRY  M.  FURMAN  <Pre8ldlnfir  Judge 

THOS.   a.    I)OYL.E Judge 

•THOS.  H.  OWEN  Judge 

*D.    A.    RICHARDSON     - Judge 


OFFICERS 

CHARLES  WEST Attorney  General 

W.    H.   L.    CAMPBELL   Clerk 

W.  T.  FIELD  Marshal 

S.    O.    DAWS Librarian 


♦Judge   Richardson    was    appointed    to    succeed    Judge    Owen,    who 
resigned  March   31,   1910. 
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JUDGES  OF  THE  DISTRICT  COURTS 

At  the  present  time   ("September,  191(^.) 

Dist  Poat   Office. 

1.  PITOHFORT.  J.  H - Tahlequah 

2.  BROWN.   T.   Ia   - Claremore 

3.  KING.   JOHN  H > Mu«ko«ee 

3.  BAGG,    CHA'RL.BS    -... Muskogee 

4.  COLE,  PRESLUB,   B McAlester 

5.  ROSSER.   MAI:k:OLM   E Poteau 

6.  ARMSTRONG.   J.   R Boswell 

7.  WEST.    A.    T Lehigh 

7.  RAINEY,   ROBERT   M Atoka 

8.  RUSSELL.    STILWELL   H Ardmore 

9.  CARUTHERS,   JOHN  Okemah 

10.  HOFFMAN,   ROY  A _ Chandler 

11.  HUSTON.   A.    H. Guthrie 

12.  BOWLES.   WILLIAM   M ...^ Perry 

13.  CLARK.   G.   W Oklahoma   City 

13.  CARNEY.  J.   J - El  Reno 

14.  McMillan.  R.  M > iPauls  Valley 

15.  BAILE3Y.    FRANK    M ..- - -.... Chickasha 

16.  JOHINSON,    J.    T „ Lawton 

17.  TOLBERT,    JAMES    R.    ..- .- Hobart 

18.  BROWN,    G.    A.    Mangum 

19.  LOOFBOURROW,  R.   H Beaver 

20.  STEEN,   JAME)S    W :E^id 

21.  POE,   L.    M Tulsa 

22.  BARNUM.  W.  I ^ Sapulpa 

24.     SHEA,   J.   J „...  Bartlesville 


JUDGES  OF  THE  COUNTY  SUPERIOR  COURTS 

Name.  County  and   Post  Office. 

ABERNATHY,   G.    C -.....-Pottawatomie    County,    Shawnee 

BREWER,   P.   D.   * ., Pittsburg  County,    McAlester 

HUETT,    DANIEL    ^...Garfield    County.    Enid 

LAWTBR,  J.  W Custer  County,  Clinton 

LINN,    WILL  ...- Grady  County,    Chickasha 

MUNDEN,  A.   N Oklahoma   County.   Oklahoma  City 

McCAIN,    FARRAR    L Muskogee    County,    Muskogee 

SANDIJN,  J.  M ^ Logan  County.  Giithrle 
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ON  THE  OCCASION  OF  THE  RESIGNATION  OF 
JUDGE  THOMAS   H.  OWEN 


CRIMINAL  COURT  OP  APPEALS  OP  OKLAHOMA 
MARCH  31,  1910 

We  desire  to  express,  in  a  permanent  form,  our  high  appreciation 
of  the  pleasant  relations  which  existed  between  Judgre  Thomas  ^, 
Owen  and  the  other  members  of  this  court,  as  well  as  of  the  dis- 
tinguished services  which  he  rendered  to  the  State  of  Oklahoma  as 
a  member  of  this  court,  from  June,  1909,  to  March  31,  1910. 

It  would  have  been  Imfpossible  to  have  had  a  more  genial,  courte- . 
ous  and  helpful  associate.  While  he  held  to  his  own  views  wdth  tena- 
city and  defended  them  with  great  learning  and  ability,  yet  he  was 
always  considerate  of  the  views  of  the  other  members  of  the  court,  and 
ready  to  re-investigate  any  question  with  reference  to  which  differ- 
ences of  opinion  existed,  with  a  view  to  reaching  a  conclusion  which 
would  embody  the  truth  and  justice  of  the  matter  in  controversy. 

Possessing  an  unusually  strong  and  well-balanced  mind,  enriched 
by  a  wide  range  of  experience  and  arduous  study;  being  the  em- 
bodiment of  courtesy,  patience  and  consideration  for  the  rights  and 
opinions  of  others,  having  a  high  conception  of  duty  and  possessing 
great  moral  coura«:e,  he  was  in  all  things  an  ideal  Judge. 

His  voluntary  retirement  by  resignation  is  a  distinct  loss  to  the 
state  and  a  great  misfortune  to  the  other  members  of  the  court.  He 
carries  with  him'  our  sincere  friendship  and  best  wishes. 

It  is  ordered  that  this  expression  of  appreciation  be  spread  upon 
the  records  of  this  court,  and  be  incorporated  in  the  next  volume  of 
our  reports. 

(HENRY   M.    PURMAN, 

Presiding  Judge. 
THOS.   H.    DOYLE, 

Associate  Judge. 
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IN  MEMORIAM 

JUDGE  C.  R.  BUCKNER 

C.  R.  Buckner,  late  Special  Judge  of  this  court,  died  at  his  home 
in  Guthrie,  January  19.  1910. 

BE  IT  llEMKMBERED.  That  on  this  22nd  day  of  January, 
1910,  the  Criminal  Court  of  Appeals  convened.  Present:  Henry  M. 
Furraan,  Presiding  Judge,  Thomas  H.  Doyle  and  Thomas  H.  Owen, 
Associate  Judges. 

Public  proclamation  having  been  made  of  the  opening  of  court, 
the  announcement  of  the  death  of  Judge  C.  R.  Buckner  was  received. 
Whereupon  the  following  resolutions  were  adopted: 

RE)SOLVED,  That  the  members  of  the  Criminal  Court  of  Appcai» 
receive  the  announcement  of  the  death  of  Judge  C.  R.  Buckner  with 
profound  Horrow  and  we  deeply  deplore  his   untimely   death. 

RE:S0LVED,  That  as  a  citizen,  soldier,  lawyer  and  Judge,  he  was 
upriglit,  brave,  faithful  and  just,  and  as  a  husband,  father  and  friend 
he   was   devoted,   tender   and  true. 

RESOLVED,  That  we  tender  to  his  bereaved  family  our  deepest 
sympathy. 

The  clerk  of  the  court  is  directed  to  spread  upon  the  journal 
these  resolutions.  As  a  further  mark  of  respect,  the  court  will  now 
adjourn  for  today. 


MEMOIR. 

Charles  R.  Buckner  was  bom  at  Hookinsville,  Christian  county. 
Kentucky,  on  the  9th  day  of  May,  1843,  and  was  educated  and  lived 
there  until  the  Civil  War.  He  enlisted  in  the  First  Kentucky  Cav- 
alr>'.  Confederate  States  Army,  at  the  beginning  of  the  war  and  served 
until   the  close. 

At  the  close  of  the  war  he  moved  to  New  Orleans  and  commenced 
the  study  of  law.     In  1867,  he  removed  from  New  Orleans  to  Fayette- 
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vUle,  Arkansas,  and  there  entered  the  office  of  Judge  David  Walker, 
to  continue  the  study  of  law,  and  also  a  part  of  the  time  reading 
with  Senator  Jamec  D.  Walker,  of  that  place.  He  was  admitted  to  prac- 
tice law  in  1869,  and  continued  to  practice  at  FayettevIUe  until  1889. 

At  FayettevIUe,  Arkansas,  In  1870  he  married  Miss  Nannie  Walker, 
of  which  marriage  there  were  born  four  children,  two  of  whom  sur- 
vive him;  Geo.  W.  Buckner,  and  D.  W.  Buckner,  respected  members 
of  the  bar  of  this  state. 

In  1889  he  removed  to  San  Antonio,  Texas,  on  account  of  the 
sickness  of  his  daughter.  In  1891  he  removed  from  San  Antonio  to 
Guthrie,  where  he  practiced  law  until  the  time  of  his  death,  which 
occurred  as  the  result  of  an  accident  January   19,   1910. 

At  the  September,  1909.  term  of  this  court  he  was  commissioned 
by  Governor  C.  N.  Haskell  as  a  Special  Judge  of  the  Criminal  Court 
of  Appeals  to  sit  in  the  case  of  Brown  v.  The  State,  wherein  Judge 
Doyle    was    disqualified. 
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ROLL  OF  ATTORNEYS 


Admitted  between  June  1,  1910,  and  September  1.   1910. 


Adams.   F.   O Miami 

Blalllnerer,    Dyke    -..Anadarko 

Beck,   Walter   Miami 

Benedict,  Jno.  D Muskogee 

Bennett,   Walter  E JE7I  Reno 

Berry,   Washinirton    . -u..- -..JKugro 

Boland,    J.    L -.- .Caddo 

Brill,    Harry   E -...Oklahoma  City 

Broaddus,  B.   S ,..*. 

Brown,    C.    C ....XJuthrle 

Brown,    Henry   M ^ Wagoner 

Brown,  W.  Scott  Jr Muskogee 

Bruner,  Glen   L. .Sapulpa 

Burk,  E.  A _ -..-Hugo 

Burke.   Geo.   C Lexington 

Bynum,  Dixon   H Muskogee 

Calvert,  Floyd  A ^ Guthrie 

Campbell,  W.  J ^..J^owata 

Carpenter,   A.  B Cherokee 

CasBiday,   A.   J ^.Guthrie 

Ohenault,  C.  P ~ Tulsa 

Childers,   Samuel   W Walter 

Choate,  J.  W - Oklahoma  City 

Christopher,    H.    R Albion 

Clark,  W.   H. ^...Muskogee 

Clayton,    Geo.    E....*..- .Waterloo 

Cloud,   Riley   R. ~ Cherokee 

Cobb,  J.  H.  N Sapulpa 

Conyers.   H.   W Foraker 

Cook,    J.    Carter Muskogee 

Cooter.  Dewitt  ^ ^..Jdiami 

Counts,  J.  O Vinson 

Cruce,   M.   K Ardmore 


Crum,    Leon    F. 

Danforth,   M.   L Shawnee 

Darst,   FYank  A. Dewey 

Davis,    Chas.    E Tulsa 

Davis,    T.    D McAlester 

Davis,  Hiarry  B Pond  Creek 

Davis,  Wm.   H Muskogee 

Dean,  Thos.   Roland McAlester 

DeWoody,  Chas.  F Muskogee 

Dickey,    J.    S Wagoner 

Dickson,    J.    L .Hugo 

Drake,    Robt.    B Idabel 

iEMwards,   H.    H .,.  ...Stigler 

EiVans,   Jno.   R.    Jr Mangum 

Falwell,    Walter   Muskogee 

Farrell,  D.  P Preston 

Flynn,    Ro-bt.    L Shawnee 

iFoltz,    W.    E Muskogee 

Frazier.   C    H HoUis 

French,  Walter  A Oklahoma   City 

Fry.  Geo.  W Oklahoma  City 

Pulghum,    Fred    H —  Tulsa 

Garonzic,  Ephriam.. -Oklahoma   City 

Oreason,    J.    F. Sapulpa 

Hadwiger,  Gus  Chandler 

Kaile,    Marvin    C Caney 

Hall,    W.    C Grove 

riarris,    E.    L. Cordell 

Hayes,    Jas.    M Lawton 

Hereford,  W.   D Oklahoma  City 

Hill,    W.    A McCurtain 

Hill,  Wm.  P 

Hosey,    H.    F Idabel 
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Hosey,   J.    B Idabel 

Hull,  Jos.  L Oklahoma  City 

Israel.  Jos.  C Oklahoma  City 

Jenkins.    Geo.   W Wanette 

Johnson,    O.    J Oklahoma    City 

Jordan,  F.  M.  P -Keil 

Jordan,  B.   D Hugo 

Keith,    I.    B McAlester 

Kenoyer,  M.   W — Pond  Creek 

Kerringrton,  Jno.  T Tulsa 

King,   S.   H J>aw!hu8ka 

Kirby,  Thos.  E Oklahoma  City 

Kirkwood,  Jno.  M 

Lam'b,   R.   E Oklahoma   City 

Lane,   L.    M Tulsa 

Lane,    T.    A AnadarRo 

Lasater,  Wayne  H 4Paul8  Valley 

Leake,    Jno.   B „..- Taloga 

Leonard.    Belden    V Wagoner 

Lewis,    S.    R Tulsa 

Lindley,    E.    J Clinton 

Lloyd,  D.  Conway  ^Muskogee 

Ludlow,   Leo    Muskogee 

Ludwig,  W.  H Muskogee 

Madden,    M.    Perry Cheyenne 

Maloney,  Alvin  F Ch'^cotah 

Martin.  G.   G 3artlesvll1e 

Martin,     Willard    McAlester 

Mason,    O.    F Miami 

Matson,    M.    L ^apulpa 

Matthews,   R.   H McAlester 

Merwin,   W.    L Okmulgee 

Michaelson,    M.    E BartlesviUe 

Miller,    J.    R Sapulpa 

Milner,  H.   B „...Crowder 

Moore,   J.    A Idabel 

Morris,  O.  M Duncan 

Morse,    Willard    Miami 

Mullen,  J.   P Ardmore 

MI'S?' a\  - .  F.  G ^...Wilburton 

McCay,   E.  F. Guthrie 

MoClary.   J.    O Durant 

McComas,   E.   G Elk  City 


McCoy,   Hayes   BartlesviUe 

McEwen,  B.  J Oklahoma  City 

Nichols,    Richard    .Caddo 

Nisbet.    B.    P. .Tecumseh 

Norvfll,  A.  S Wewoka 

Odell,    Wm.    H Sapulpa 

Orr,   T.    B Temple 

Ortman,   Earl   H Muskogee 

Orton.    LaVergne   Pawnee 

Oursler,   Henry  Stillwater 

Owen,  Lloyd  G BartlesviUe 

Parker,   W.   K). ^ .'Ryan 

Patten.   L.   D McComb 

Petry,    Everett   Altus 

Pierce,  R.  Harold J?ryor  Creek 

Pinson,    J.    C Coweta 

fPinson,   Paul  Atoka 

Price,    B.    T Waurika 

Pyle.  Thos.  M Oklahoma  City 

Rabitaile,  A Tulsa 

Read,    Harlan    Muskogee 

Reeser,    O.    H .EInid 

Rhinehart,    J.    S Lawton 

Richards,    A.    A Muskogee 

Riddle,  Robt.  V.  F. Guymon 

Robins,  Wm.  F .Stigier 

Robinson.    L.    K Cherokee 

Rogers,    Jno.    L .SalHsaw 

Ruth,  Chas.  H Oklahoma  City 

Schelner,   Frank   H Pawhuska 

Slpe,    Wm.    A.    Jr ....Nowata 

Smith.    Claude    T Beaver 

Smith.    E.    H Miami 

Smith,   N.  H Thomas 

•Smith,  «R.   A McAlester 

Sneed,    Geo.    L Madill 

Sneed,   Jas.    T .....Madill 

Sorrels,    Wash,    Jled    Oak 

Stivers.  L.  N Grovo 

Sullivan,   Robt.   E Oklahoma   City 

Swank,  A.   P Guthrie 

Swartz,    Henry    J Vlnlta 

Sykes,    Jas.    H Tulsa 
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XI 


Tant.  S.  D Frederick 

Thompson,   Eiicrene  Duncan 

Thompson,  Vernal   E. Miami 

Tomme,    W.    E ^ayre 

Trice,   Gteo.   A Coalgate 

Tygett,  Roscoe  Oklahoma  City 

Van  Court,  E.  J Gkithrte 

Walker,   Allen   H Oklahoma  City 

Warren.  J.  "H Townson 

Watson.  Jas.  S Oklahoma  City 

Wedgewood,    H.    L Enid 

W>ldon,    D.    W Gushing 

Wells,  Frank  L Oklahoma  City 


Whlteman,   W.  J Goodwater 

Whitt,       J.   B Crowder   City 

Wilder.   Webster   Cherokee 

Wlleman.  J.   M ^.Erlck 

Williams,  A.  J Oklahoma  City 

Wiliams,    S.    D XJranite 

Williamson,    D.    O Guthrie 

•Willis,  T.  E Hennessey 

Wilson,  Sidney Oklahoma  City 

Winans,  LeRoy   A Oklahoma  City 

Wisdom,  J.   F Muskogee 

Wright,   L.   B Sapulpa 

Wright,  J.  K Oklahoma  City 
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A^iCTORiA  Hayes  v.  State. 

No.  84.     Opinion  Filed  September  21,   190S. 
(103  Pac.   1061.) 

1.  INDICTMENT  AND  INFORMATION— Finding  by  Grand  Jury- 
Offense  Antedating  Statehood.  Article  5  of  the  amendments  to 
the  Constitution  of  the  United  States,  providing  that  "no  person 
shall  be  held  to  answer  for  a  capital  or  otherwise  Infamous  crime, 
unless  on  a  presentment  or  indictment  of  a  grrand  jury/'  gruar- 
antees  to  a  defendant  charged  with  the  commission  of  a  felony 
in  Oklahoma  Territory  prior  to  statehood  an  unalterable  right 
to  be  accused  by  indictment  through  the  intervention  of  a  grand 
jury  found  with  the  concurrence  of  at  least  12  of  its  members. 

2.  GRAND  JURY — Grand  Jurore — Number  Needed  to  Concur.     The 

act  of  criminal  procedure  (Wilson's  Rev.  &  Ann.  St.  1903,  sec 
5349),  provided  that  "an  indictment  cannot  be  found  without  the 
concurrence  of  at  least  twelve  grand  jurors."  Held,  that  this 
provision  applies  to  all  offenses  committed  in  Oklahoma  Terri- 
tory prior  to  statehood,  and  an  investigation  and  finding  by  a 
less  number  than  12  grand  jurors  is  not  an  indictment,  but  an 
accusation  made  by  an  unauthorized  body  of  men,  and  is  there- 
fore a  nullity. 

3.  INDICTMENT     AND     INFORMATION— Motion     to     Set     Aside. 

Where  a  defendant  flies  a  motion  to  set  aside  an  Indictment  on 
the  grounds  that  it  is  not  found  by  a  legal  grand  Jury,  and  that 
no  witnesses  appeared  before  and  no  evidence  of  any  kind  was 
presented  to  the  grand  Jury  which  returned  the  indictment,  and 
that  the  court  had  no  jurisdiction  of  the  defendant,  and  makes 
application  to  the  trial  court  to  set  a  day  for  the  taking  of  testi- 
mony in  support  of  said  motion  as  prescribed  by  section  5399, 
W^llson's  Rev.  &  Ann.  St.  1903,  held,  that  it  is  reversible  error 
for  the  court  to  refuse  such  application,  and  to  summarily  over- 
rule said  motion. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  OUahoma  County;  Joseph  0.  Lowe, 

Judge. 
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Alctoria  Hayes  was  convicted  of  assault  with  intent  to  kill, 
and  appealed.  Case  transferred  to  the  Criminal  Court  of  Appeals. 
Reversed. 

Victoria  Hayes,  plaintiff  in  error  (hereinafter  designated  de- 
fendant), was  indicted  for  the  crime  of  assault  with  intent  to  kill 
one  A.  M.  Jones,  alleged  to  have  been  committed  on  the  5th  day 
of  November,  1907.  On  the  16th  day  of  December,  1907,  the 
grand  jury  returned  an  indictment  charging  defendant  with  the 
crime  of  assault  with  intent  to  kill.  On  the  18th  day  of  Decem- 
ber, 1907,  another  indictment  was  returned  against  defendant  for 
the  same  offense.  On  the  7th  day  of  January,  1908,  the  court 
charged  the  grand  jury  as  follows: 

'^Geatlemen  of  the  grand  jury,  at  the  time  you  were  impaneled 
as  a  grand  jury  of  this  court  the  court  in  its  charge  to  you  in- 
structed you  that  any  nine  of  you  concurring  in  any  given  case 
might  return  an  indictment.  Since  then  a  question  has  arisen  as 
to  whether  that  part  of  the  charge  to  the  grand  jury  was  correct 
as  applied  to  crimes  or  offenses  committed  prior  to  the  admission 
of  Oklahoma  into  the  Union  as  a  state.  ♦  ♦  ♦  You  are  now 
instructed  that  as  applied  to  all  crimes  which  were  committed 
prior  to  the  16th  day  of  November,  1907,  prior  to  the  admission 
of  Oklahoma  into  the  Union  as  a  state,  that  it  will  require  the 
unanimous  concurrence  of  you  12  gentlemen  to  return  an  indict- 
ment against  any  person  charged  with  crime  and  investigated  be- 
fore you.  *  *  *  As  several  of  the  indictments  which  were 
leturned  by  you  were  returned  into  open  court  while  only  11  of 
you  were  present,  one  of  you  being  absent  because  of  sickness,  it  is 
believed  that  you  would  best  discharge  your  duties  as  grand  jurors 
by  again  considering  all  these  cases  where  the  crimes  charged 
against  the  parties  are  alleged  to  have  been  committed  prior  to 
the  16th  day  of  November,  1907,  and,  if  you  unanimously  concur 
in  finding  an  indictment  in  any  of  these  cases,  that  as  to  such  you 
may  return  a  new  indictment  into  court." 

On  the  same  day  there  was  returned  in  open  court  another 
indictment  against  defendant  for  the  same  offense.  On  the  21st 
day  of  January,  1908,  the  defendant  moved  the  court  to  set  aside 
this  indictment.     The  motion  to  set  aside  is  as  follows: 

"Comes  now  the  defendant,  Victoria'  Hayes,  and  moves  the 
court  to  set  aside  and  hold  for  naught  the  indictment  against  her 
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in  the  above-entitled  cause,  and,  for  grounds  thereof,  alleges  and 
says:  That  the  alleged  grand  jury  which  found  said  indictment 
was  not  drawn,  impaneled,  summoned,  and  composed  as  provided 
by  law,  and  was  not  a  legal  grand  jury,  in  this,  to  wit:  First. 
That  prior  to  the  16th  day  of  November,  A.  D.  1907,  B.  F.  Bur- 
well,  judge  of  the  district  court  of  the  territory  of  Oklahoma, 
under  and  by  virtue  of  authority  vested  in  him  by  act  of  Con- 
gress, for  the  purpose  of  drawing  and  impaneling  grand  and  petit 
jurors  for  said  territorial  court,  ordered  and  directed  William 
Cross,  Frank  Merrell,  and  Ed.  S.  Vaught,  jury  commissioners  ap- 
pointed by  him,  the  said  B.  F.  Burwell,  to  select  300  and 

names  and  place  the  same  in  the  jury  box  as  provided  by  said  act 
of  Congress  for  jury  purposes,  and,  in  obedience  to  said  order,  the 
said  commissioners  selected  said  names  and  placed  them  in  said 
jury  box  as  provided  by  law;  that  since  said  names  were  placed 
in  said  jury  box  the  said  territory  was  changed  from  a  territorial 
form  of  government  to  that  of  a  state  form  of  government,  and  no 
successor  was  designated  under  said  Constitution  to  the  said  B.  F. 
Burwell  or  the  said  Ed.  S.  Vaught,  who  was  then  clerk  of  said 
court;  that  since  the  16th  day  of  November,  1907,  Hathaway 
Harper  was  qualified,  and  is  the  acting  clerk  of  the  Thirteenth 
judicial  district  of  the  state  of  Oklahoma,  and  this  defendant  is 
informed  and  believes  was  the  proper  person  to  act  as  one  of  the 
jury  commissioners  in  selecting  said  jury,  and  not  Ed.  S.  A^aught, 
clerk  of  the  territorial  and  United  States  District  Court;  that 
this  defendant  is  informed  and  believes  that  the  aforesaid  indict- 
ment was  found  against  him  by  a  grand  jury  selected  by  William 
Cross,  Frank  Merrell,  and  Ed.  S.  Vaught,  commissioners  who  were 
appointed  by  B.  F.  Burwell  as  aforesaid,  and  who  took  their  oath 
of  office  prior  to  the  16th  day  of  November,  1907,  and  under  a  ter- 
ritorial form  of  government.     Second.     That  heretofore,  on  the 

day  of  December,  the  grand  jury  in  and  for  said  county 

returned  an  indictment  against  this  defendant  for  the  same  alleged 
offense,  which  said  indictment  was  dismissed  or  set  aside ;  that  no 
witnesses  or  evidence  of  any  kind  appeared  before  or  was  presented 
to  the  grand  jur}-  which  returned  and  presented  to  this  court  the 
indictment  herein.  Third.  This  defendant,  not  waiving  her  for- 
mer objections  to  said  indictment,  alleges  and  says  that  this  court 
nor  the  grand  jury  as  aforesaid  who  found  a  true  bill  against  the 
defendant  has  jurisdiction  of  this  defendant  or  of  the  oflfense 
alleged  to  have  been  committed  prior  to  the  16th  day  of  Novem- 
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ber,  1907,  when  the  Constitution  of  the  state  became  effective. 
Pruiett,  Cardwell  &  Sniggs,  Attorneys  for  Defendant.*' 

To  enable  the  defendant  to  make  proof  of  the  matter  set  up 
as  grounds  for  setting  aside  the  indictment,  the  defendant  on  the 
same  day  filed  her  application  in  said  court  setting  out  and  alleg- 
ing that  she  was  indicted  in  said  district  court,  and  seating  out  a 
copy  of  her  motion  to  set  aside  the  indictment,  and  alleging  tha: 
she  was  acting  in  good  faith,  and  praying  for  an  order  to  examine 
witnesses  in  support  thereof,  and  for  an  order  fixing  a  day  for  the 
taking  of  testimony  in  support  of  said  motion.  This  application 
was  duly  verified.  Thereafter,  and  on  the  same  day,  the  court 
denied  the  application  of  the  defendant  for  an  order  to  take  testi- 
mony in  support  of  her  motion,  and  overruled  the  motion  to  set 
aside  the  indictment. 

Thereupon  said  cause  was  tried  to  a  jury,  and  a  verdict  re- 
turned, finding  defendant  guilty  of  the  crime  charged.  Motion 
for  new  trial  and  in  arrest  of  judgment  were  duly  filed  on  the 
ground  "that  the  court  erred  in  overruling  the  motion  to  quash 
and  set  aside  the  indictment  heretofore  filed,  and  which  was  at  the 
time  excepted  to  .by  the  defendant.'*  These  motions  were  over- 
ruled, and  exceptions  allowed,  and  the  court  sentenced  defendant 
to  serve  a  term  of  two  years  at  hard  labor  in  the  state  penitentiary. 
The  defendant  appealed  to  the  Supreme  Court  of  Oklahoma,  and 
said  cause  was  transferred  by  the  Supreme  Court  to  the  Criminal 
Court  of  Appeals,  as  by  law  provided,  and  is  now  before  this  court 
for  review. 

Pruiett,  Cardwell  &  Sniggs  and  Crump,  Kodgers  &  Hanis, 
for  plaintiff  in  error. 

Charles  West,  Atty.  Gen.,  and  Charles  L,  Moore,  Asst.  Atty. 
Gen.,  for  the  State. 

No  copies  of  briefs  reached  the  reporter. 

DOYLE,  Judge,  (after  stating  the  facts  as  above.)  The  act  of 
criminal  procedure  provides  (section  5398,  Wilson's  Rev.  &  Ann. 
St.  1903)  that  a  defendant  ^*may,  in  answer  to  the  arraignment, 
either  move  the  court  to  set  aside  the  indictment,  or  may  demur 
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or  plead  thereto."    And  provides  that  (Bection  5399,  Wilson's  Rev. 
&  Ann.  St.  1903)  : 

''The  indictment  must  be  set  aside  by  the  court,  in  which  the 
defendant  is  arraigned,  and  upon  his  motion  in  either  of  the  fol- 
lowing cases:  First.  When  it  is  not  found,  indorsed,  present^ 
or  filed,  as  prescribed  by  the  statutes  of  the  territory,  or  when  the 
grand  jury  is  not  drawn  and  impanelled  as  provided  by  law,  and 
that  fact  is  known  to  the  defendant  at  or  before  the  time  the  jury 
is  sworn  to  try  the  cause.  Second.  When  the  names  of  the  wit- 
nesses examined  before  the  grand  jury  are  not  made  to  appear  on 
some  part  of  the  indictment,  as  provided  in  section  5352,  as 
amended  in  this  act.  Third.  When  a  person  is  permitted  to  be 
present  during  the  session  of  a  grand  jury  while  the  vote  on  the 
finding  of  the  indictment  is  being  taken,  or  when  it  is  shown  that 
after  the  grand  jury  was  first  impanelled  any  member  or  members 
thereof,  were  discharged  and  their  places  filled  by  persons  not 
regularly  drawn  from  the  jury  list,  as  provided  by  this  act,  and 
that  they  were  admitted  into  the  grand  jury  or  took  part  in  their 
deliberations,  or  that  the  grand  jury  was  not  impanelled  anew  as  a 
whole  body  in  open  court.  To  enable  the  defendant  to  make  proof 
of  the  matter  set  up  as  grounds  for  setting  aside  the  indictment, 
the  defendant  may  file  his  application  before  any  court  of  record 
in  the  county,  setting  out  and  alleging  that  he  is  indicted  in  the 
district  court,  naming  it,  and  setting  out  a  copy  of  his  motion  to 
set  aside  the  indictment,  and  alleging,  all  under  oath  that  he  is 
acting  in  good  faith,  and  praying  for  an  order  to  examine  wit- 
nesses in  support  thereof.  The  court  shall  thereupon  issue  sub- 
poenas to  compel  any  or  all  witnesses  desired  to  appear  before  him 
at  the  time  named,  and  shall  compel  the  witnesses  to  testify  fully 
in  regard  to  the  matter  and  reduce  the  exanim»ition  to  writing, 
ard  certify  io  the  same,  and  it  may  be  use<l  to  8up))ort  the  motion. 
The  mover  shall  pay  the  costs  of  the  proceeding.  He  shall  notify 
the  county  attorney  at  least  two  clear  days  before  he  proceeds,  of 
the  time  and  place  of  taking  such  testimony,  and  the  county  attor- 
ney may  be  present  and  cross-examine  the  witnesses  and  if  need 
be  the  case  in  the  district  court  must  be  adjourned  for  that  pur- 
pose. All  witnesses,  including  grand  jurors,  shall  be  bound  to  an- 
swer fully,  and  shall  not  be  answerable  for  the  testimony  so  given 
in  any  way,  except  for  the  crime  of  perjury  committed  in  giving 
such  evidence.  When  a  grand  juror  has  been  fully  examined  as 
to  his  qualifications  to  sit,  and  has  answered  under  oath  that  he 
i«  qualified,  and  has  been  received  by  the  court  and  permitted  to 
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act,  his  incompetency  shall  not  thereafter  be  shown  as  a  ground 
of  objection  to  any  indictment  returned  by  that  grand  jury." 

And  provides  that  (section  5339,  Wilson's  Rev.  &  Ann.  St. 
1903) : 

«     "The  grand  jury  may  not  receive  hearsay  or  secondary  evi- 
dence.'^ 

And  provides  that  (section  5349,  Wilson's  Rev.  &  Ann.  St. 
1903)  : 

"An  indictment  cannot  be  found  without  the  concurrence  of 
at  least  twelve  grand  jurors.'' 

The  contention  on  the  part  of  the  defendant  is  that  under 
these  provisions  of  the  act  of  criminal  procedure  she  was  entitled 
to  a  hearing  on  her  application  to  take  testimony  in  support  of  her 
motion  to  set  aside  the  indictment,  and  that  said  motion  should 
have  been  sustained.     The  motion  filed  raised  the  issue: 

**That  the  indictment  was  not  found  by  competent  authority, 
and  that  there  was  no  legal  or  competent  evidence  before  the  grand 
jury  that  returned  said  indictment." 

The  crime  is  charged  to  have  been  committed  before  state- 
hood. Under  the  fifth  amendment  of  the  Constitution  of  the 
United  States,  and  the  laws  of  the  territory  of  Oklahoma,  the  de- 
fendant could  only  be  prosecuted  by  indictment  found  upon  the 
concurrence  of  at  least  12  grand  jurors,  otherwise  there  would  be 
a  denial  to  the  defendant  of  a  substantial  right.  Before  any  per- 
son can  be  lawfully  tried  for  an  offense,  he  must  be  accused  thereof 
according  to  law.  This  principle  so  essential  to  liberty  and  good 
government  protects  all  alike  from  the  oppression  of  political 
power  and  the  plottings  of  private  malice.  The  proposition  pre- 
sented in  this  case  involves,  irrespective  of  her  guilt  or  innocence, 
the  lawful  rights  of  the  defendant,  and  in  its  decision  the  lawful 
rights  of  every  citizen.  It  is  apparent  from  the  record  that  there 
were  less  than  12  grand  jurors  present  when  the  witnesses  appeared 
and  the  investigation  of  the  charge  was  made.  This  number  did 
not  constitute  a  legal  grand  jury  for  the  purpose  of  investigating 
offenses  committed  in  Oklahoma  Territory  before  statehood. 
There  must  be  present  12  grand  jurors  at  least,  because  the  con- 
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currence  of  that  number  was  absolutely  necessary  to  put  the  de- 
fendant on  her  trial.  The  defendant  expected  to  prove  these  facts 
in  support  of  her  motion. 

At  common  law  an  indictment  is  invalid  where  it  is  found 
and  returned  by  a  grand  jury  not  legally  constituted  or  where 
there  was  no  legal  or  competent  evidence  before  the  grund  jury 
upon  which  it  was  based,  and  this  invalidity  might  bo  shown  on  a 
plea  in  abatement.  Sir  Edward  Coke  defines  an  indictment  to  be 
(Co.  Litt.  126): 

"An  accusation  found  by  an  inquest  of  twelve  or  more  upon 
their  oath.^^ 

Sir  Matthew  Hale  (2  P.  C.  161)  says  that: 
"If  there  be  13  or  more  of  the  grand  inquest,  a  presentment 
by  less  than  12  ought  not  to  be." 

And  Sir  William  Blackstone  (volume  4,  Com.  306)  says: 
"But  to  find  a  bill  there  must  be  at  least  12  of  the  jury  agree." 
Ordinarily  where  a  charge  has  been  investigated,  and  an  in- 
dictment returned,  where  the  case  for  any  reason  is  resubmitted, 
a  re-examination  of  the  witnesses  before  the  same  grand  jury  is 
unnecessary,  but  if  it  appears,  as  in  this  case,  that  the  grand  jury 
that  made  the  original  investigation  was  not  legally  constituted,  a 
re-examination  of  the  witnesses  before  a  lawful  grand  jury  be- 
comes necessary.  It  appears  that  upon  the  corrected  charge  of  the 
court  being  given,  as  shown  in  the  record,  the  grand  jury,  then 
composed  of  12  grand  jurors,  retired,  and  then  pro  forma,  without 
further  investigation,  returned  the  indictment  upon  which  the  de- 
fendant was  tried.  We  believe  that  the  motion  to  set  aside  and 
the  application  to  take  testimony  was  sufficient  to  secure  to  defend- 
ant her  right  to  show  that  the  indictment  was  found  in  violation  of 
her  constitutional  rights,  and  was  therefore  void,  and  that  she  was 
about  to  be  tried  without  due  process  of  law. 

The  case  of  Royce  v.  Territory  of  Olclahoma,  5  Okla.  61,  47 
Pac.  1083,  is  precisely  in  point  on  this  question.  Justice  Tarsney, 
delivering  the  opinion  of  the  court,  says: 

"These  provisions  simply  declare  and  codify  the  rules  of  the 
common  law  under  which  no  indictment  was  valid,  unless  found 
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and  based  upon  legal  and  competent  evidence;  that  its  invalidity 
in  this  respect  might  be  brought  to  the  attention  of  the  court  by  a 
plea  in  abatement,  and  that  the  facts  to  sustain  said  plea  might 
be  shown  by  the  testimony  of  witnesses;  and  that  the  defendant 
was  of  right  entitled  to  a  trial  of  the  matters  so  set  up  and  relied 
upon  in  his  plea  in  abatement.  It  is  true  that  at  the  common  law 
a  motion  to  quash  or  a  plea  in  abatement  was  an  appeal  to  the  dis- 
cretion of  the  judge,  and  that  matters  of  judicial  discretion  can- 
not ordinarily  be  reviewed  upon  appeal;  but  that  proposition  is 
not  involved  in  the  case  at  bar.  Here  the  court  below  refused  to 
exercise  that  discretion  by  refusing  to  set  a  day  for  hearing  of  the 
matters  set  up  in  the  motion,  and  by  refusing  to  summon  or  hear 
witnesses  in  that  behalf,  and  by  summarily  overruling  the  applica- 
tion and  motion.  We  think  this  was  substantial  error  against  the 
rights  of  the  defendant.  He  could  only  be  legally  put  upon  trial 
upon  a  valid  indictment.  To  the  validity  of  such  indictment  it 
was  essential  that  it  should  have  been  found  by  a  grand  jury  upon 
legal  and  competent  evidence  tending  to  sustain  the  offense 
charged.  The  defendant  sought  to  avail  himself  of  the  rights 
guaranteed  to  him,  both  by  the  common  law  and  the  statute,  by 
showing  that  such  indictment  was  found  without  any  legal  or 
competent  evidence,  showing  the  commission  of  the  crime  charged. 
♦  *  ♦  We  think  the  motion  and  application  to  take  testimony 
presented  a  right  to  be  heard  upon  the  motion  showing  the  in- 
validity of  the  indictment,  that  it  was  a  substantial  right  of  the 
defendant  to  be  allowed  to  establish  the  facts  stated  in  such 
motion,  for  the  purpose  of  showing  that  he  was  about  to  be  tried 
without  due  process  of  law,  and  that  the  court  below,  while  in 
determining  said  motion,  after  hearing  the  evidence  thereon,  would 
exercise  a  judicial  discretion,  not  ordinarily  reviewable.  It  had 
no  discretion  to  refuse  to  hear  said  motion  or  to  refuse  the  appli- 
cation to  take  testimony  to  sustain  the  facts  stated  in  such  motion, 
and  that  such  refusal  was  error,  reversible  by  this  court.  The  im- 
portance of  the  proposition  involved  may  be  appreciated  when  it  is 
considered  that  the  defendant  had  no  other  way  to  have  the  ques- 
tion presented  to  the  attention  of  the  court  or  considered  by  it;  as, 
under  our  statutes,  it  could  not  be  presented  either  upon  a  motion 
for  a  new  trial  or  upon  a  motion  in  arrest  of  judgment.  Hence, 
if  it  be  not  substantial  error  for  a  trial  court  to  summarily  over- 
rule a  motion  to  set  aside  and  quasli  an  indictment,  based  upon  the 
grounds  stated  in  this  motion,  and  to  arbitrarily  refuse  to  comply 
with  the  statutes  and  permit  the  defendant  to  produce  evidence 
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showing  its  invalidity,  then  the  constitutional  right  of  one  accused 
of  crime  may  be  taken  from  him,  and  he  may  be  held  to  answer  to 
a  capital  or  otherwise  infamous  crime  without  a  presentment  or  in- 
dictment of  a  grand  juiy.  The  Constitution  in  guaranteeing  this 
right  to  persons  accused  of  crime  did  not  mean  a  mere  form  of  in- 
dictment, but  meant  a  valid  indictment,  found  and  presented  in 
accordance  with  the  ancient  and  just  rules  and  safeguards  of  law 
provided  for  the  organization,  action,  and  conduct  of  grand 
juries/^ 

In  the  case  of  Mahaffey  v.  Territory  of  OklaJioma,  11  Okla. 
213,  66  Pac.  342,  the  defendant  filed  a  motion  to  set  aside  the  in- 
dictment, together  with  his  application  to  take  testimony  in  sup- 
port of  said  motion.  The  court  refused  to  set  a  day  to  permit  the 
defendant  to  introduce  evidence  in  support  of  such  motion,  and 
overruled  the  motion.    Held  that: 

"The  defendant  having  brought  himself  within  the  provisions 
of  the  statute,  we  think  it  was  error  for  the  court  not  to  fix  a  day 
for  allowing  the  defendant  to  introduce  evidence  in  support  of 
said  motion  to  set  aside  said  indictment.^' 

In  the  cases  of  Robinson  v.  Territory,  16  Okla.  241,  85  Pac. 
451,  and  JShivers  v.  Territory,  13  Okla.  466,  74  Pac.  899,  the  Ter- 
ritorial Supreme  Court  construing  section  5399,  Wilson's  Rev.  & 
Ann.  St.  1903,  held,  "that  these  are  the  only  causes  for  which  an 
indictment  may  be  set  aside  on  motion."  And  in  the  Shivers  Case 
the  court  say  that : 

"In  so  far  as  the  cases  of  Royce  v.  Tetriiory  and  Maliaffey  r. 
Territory,  supra,  are  in  conflict  herewith,  the  same  are  overi-uled/' 

We  cannot  believe  that  the  holding  of  the  court  in  these 
cases  is  sound,  or  that  they  declare  the  correct  rule. 

The  act  of  criminal  procedure  further  provides  that  the  pro- 
cedure, practice,  and  pleadings  in  criminal  actions,  not  specifically 
provided  for,  shall  be  in  accordance  with  the  procedure,  practice, 
and  pleadings  of  tlie  common  law.  There  can  be  no  doubt,  it  seems 
to  us,  that  this  provision  extends  the  causes  for  which  an  indict- 
ment may  be  set  aside.  The  rule  enimciated  in  the  case  of  Royce 
r.  Territory,  supra,  meets  the  approval  of  this  court.  It  is  sound 
in  principle  and  well  supported  by  authority.  It  asserts  the  right 
and  duty  of  the  court  to  exercise  a  salutary  supervision  over  the 
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proceedings  of  a  grand  jury,  and  recognizes  the  undoubted  right  of 
a  defendant  to  secure  a  lawful  grand  jury. 

In  Low's  Case,  4  Me-  453  (16  Am.  Dec.  ^71),  Preble,  judge, 

says: 

"That  the  facts,  if  true,  must  present  a  case,  not  of  technical 
or  possible  or  hypothetical,  but  of  manifest  and  undeniable,  wrong 
to  the  defendant,  such  as  putting  him  to  trial  on  an  indictment  not 
found  by  12  jurors,  and  which  is  therefore  no  indictment,  but  an 
accusation  made  by  an  unauthorized  body  of  men.^^ 

In  State  v.  Symonds,  36  Me.  128,  the  court  held: 

"If,  on  motion  in  writing  in  the  nature  of  a  plea  in  abate- 
ment it  appears  that,  in  finding  a  bill  of  indictment,  there  could 
not  have  been  a  concurrence  of  so  many  as  twelve  lawful  grand 
jurors,  the  accused  cannot  lawfully  be  required  to  plead  to  the  in- 
dictment, or  be  put  upon  trial/' 

In  Uniled  States  v.  CooUdge,  2  Gall.  364,  Fed.  Cas.  Xo.  14,858, 
Judge  Story  received  the  affidavit  of  a  witness  to  prove  that  he 
was  not  in  fact  sworn  when  examined  before  a  grand  jury,  saying : 

"It  is  of  the  highest  importance  that  the  institution  be  pre- 
served in  its  purity,  and  that  no  citizen  be  tried  until  he  has  been 
regularly  accused  by  the  proper  tribunal.^' 

In  United  States  v.  Farrington  (D.  C.)  5  Fed.  343,  Wallace, 
judge,  said: 

"It  is  not  the  province  of  the  court  to  sit  in  review  of  the  in- 
vestigations of  a  grand  jury  as  upon  the  review  of  a  trial  when 
error  is  alleged;  but  in  extreme  cases,  when  the  court  can  see  that 
the  findinor  of  a  grand  jury  is  based  upon  such  utterly  insufficient 
evidence,  or  such  palpably  incompetent  evidence  as  to  indicate  that 
the  indictment  resulted  from  prejudice,  or  was  found  in  willful 
disregard  of  the  rights  of  the  accused,  the  court  should  interfere, 
and  quash  the  indictment.  Very  respectable  authorities  intimate 
that  an  indictment  should  be  quashed  when  it  appears  that  it  was 
found  by  the  grand  jury  without  adequate  evidence  to  support  it, 
or  when  the  grand  jury  permitted  the  rules  of  evidence  to  be 
violated.  Dodd's  Case,  1  I^each,  C.  L.  184;  People  x\  Restenblatt, 
1  Abb.  Prac.  (K  Y.)  268.^' 

In  State  v,  Orady,  12  Mo.  App.  361,  Lewis,  presiding  judge, 
said : 

"All  the  authorities  agree  that  a  motion  to  quash  the  indict- 
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ment,  such  as  was  attempted  in  this  case,  is  the  proper  and  only 
method  for  reaching  the  defects  here  complained  of.  The  de- 
fendant was  entitled  to  substantiate  his  complaint  if  he  could  by 
the  proofs  which  the  court  refused  to  hear.  For  error  in  this  re- 
fusal the  judgment  must  be  reversed  and  the  cause  remanded.'* 

In  Sparrenberger  v.  State,  53  Ala.  481,  25  Am.  Rep.  643,  the 
court  said: 

*'0n  a  motion  to  quash  or  to  strike  from  the  files  addressed  to 
the  court  with  reasonable  diligence,  after  the  facts  have  been  dis- 
covered, supported  by  evidence  leaving  no  reasonable  doubt  on  the 
mind  of  the  court  that  the  indictment  was  not  the  finding  of 
twelve  of  the  grand  jury,  or  that  it  was  found  without  the  evi- 
dence of  witnesses  before  them,  or  legal  documentary  evidence, 
truth,  and  justice,  the  preservation  of  the  verity,  and  dignity  of 
its  own  records,  the  protection  of  the  citizen  and  constitutional 
guaranty  demand  that  the  court  should  erpunge  the  spurious 
paper.*' 

There  is  no  lack  of  other  authorities  to  the  like  effect.  Defend- 
ant's motion  to  set  aside  the  indictment,  and  her  application  to 
take  testimony  in  support  thereof,  being  in  proper  form,  presented 
a  right  to  offer  the  proof  in  support  of  said  motion,  and  a  right 
to  be  heard  thereon.  It  was  error  for  the  court  to  deny  defend- 
ant's application  and  to  summarily  overrule  the  motion  to  set  aside 
without  a  hearing. 

We  deem  it  unnecessary  to  consider  the  other  assignments  of 
error. 

For  the  reasons  stated,  the  judgment  of  the  court  below  is 
hereby  reversed,  and  the  cause  remanded,  with  instructions  to  pro- 
ceed in  accordance  with  the  views  herein  expressed. 

FUBMAN,  Presiding  Judge,  and  OWEN,  Judge,  concur. 
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J.  L.  Rose  v.  State. 

No.  184.     Opinion  Filed  September  25,  1909. 

(103   Paa  1066.) 

1.  APPEAL  AND  ERROR  —  Reversal  —  Evidence  —  Sufficiency. 
This  court  will  not  reverse  the  Judgment  of  the  triad  court  for 
lack  of  evidence  where  there  is  competent  evidence  in  the  rec- 
ord reasonably  tending  to  sustain  the  judgment. 

2  INDICTMENT     AND      INFORMATION— Amendment— Prejudice. 

An  information  may  be  amended  by  leave  of  court  after  the  de- 
fendant has  pleaded,  if  it  in  no  manner  alters  the  condition  of 
the  case  to  his  injury. 

(Syllabus  by  the  Court.) 

Error  from   Oklahoma  County  Court;  Sam  Hooker,  Judge. 

J.  L.  Rose  was  convicted  of  illegally  selling  intoxicating 
liquors,  and  he  brings  error.     Affirmed. 

H,  S.  Pulse  and  Moman  Pruiett,  for  plaintiff  in  error. 
Fred  6'.  Caldwell,  for  the  State.  ^ 

OWEN,  Judge.  The  counsel  for  the  defendant  urge  three 
reasons  for  reversing  the  case.    They  begin  their  brief  by  stating: 

"The  principal  contention  of  the  plaintiff  in  error  is,  first, 
that  there  was  no  evidence  on  the  hearing  of  the  cause  either  prov- 
ing or  tending  to  establish  the  guilt  of  the  defendant  and  that  the 
verdict  was  against  the  evidence,  and  for  that  reason  the  court 
erred  in,  first,  not  instructing  a  verdict  for  the  defendant,  and, 
second,  in  refusing  the  defendant  a  new  trial  after  the  verdict  of 
guilty.^' 

We  find  on  examination  of  the  record  that  one  witness  testi- 
fied to  having  stood  in  the  alley,  and,  looking  through  the  window 
into  defendant's  place  of  business,  saw  two  men  at  different  times 
enter  the  place  of  business  and  approach  the  defendant,  and,  after 
some  conversation,  the  defendant  and  the  man  went  behind  a  bar, 
which  had  been  formerly  used  in  a  saloon  run  by  defendant  be- 
fore statehood;  that  on  returning  from  behind  the  bar  he  saw 
the  defendant  put  something  in  his  pocket  and  the  other  men  on 
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each  occasion  put  something  in  their  pockets.  One  of  the  men,  on 
returning  to  the  street,  was  searched  by  the  witness,  who  was  an 
oflScer,  and  was  found  to  have  a  bottle  of  whisky  in  his  hip  pocket 
— the  pocket  into  which  the  witness  saw  him  put  something  as  he 
emerged  from  behind  the  bar.  The  other  man  evaded  the  oflBcer, 
and  was  not  searched.  Another  witness  testified  to  having  seen  a  i 
shipment  of  five  barrels  of  whisky  in  the  Missouri,  Kansas  &  Texas 
depot  consigned  to  the  defendant.  The  defendant  testified  that 
about  the  time  mentioned  in  the  testimony  of  witness  for  the  state 
a  man  came  into  his  place  of  business  and  called  for  a  drink  of 
water,  and  that  he  showed  him  behind  the  bar  where  he  could  get 
some  water.  He  denied  selling  whisky  to  this  man  or  to  any  other 
man.  His  evidence  so  far  as  giving  the  man  a  drink  of  water  was 
concerned  was  corroborated  by  two  other  witnesses.  The  defend- 
ant was  not  asked  on  the  witness  stand  whether  the  shipment  of 
five  barrels  of  whisky  belonged  to  him,  or  was  ever  received  by 
him.  That  testimony  on  the  part  of  the  state  was  not  contradicted 
by  either  the  defendant  or  any  of  his  witnesses.  The  jury  heard 
the  testimony,  saw  the  witnesses,  and  returned  a  verdict  of  guilty. 

fhe  jury  was  very  properly  instructed  by  the  court  as  to  the 
weight  of  evidence  in  the  following  language: 

"You  are  the  sole  judges  of  the  weight  of  the  evidence  and 
the  credibility  of  the  witnesses ;  and,  where  witnesses  testify  directly 
opposite  to  each  other,  you  are  not  bound  to  consider  the  weight 
of  evidence  evenly  balanced,  but,  in  determining  the  weight  and 
credit  that  shall  be  given  to  the  testimony  of  any  witness,  you  may 
take  into  consideration  his  appearance  upon  the  stand,  his  man- 
ner of  testifying,  his  apparent  candor  and  fairness  or  lack  of  the 
same,  his  intelligence  or  lack  of  intelUigence,  liis  opportunity 
or  lack  of  opportunity  for  seeing  and  knowing  the  things  about 
which  he  testified,  his  interest  or  lack  of  interest  in  the  result  of 
the  action,  and,  together  with  all  the  facts  and  circumstancef* 
shown  at  the  trial,  determine  the  weight  and  credit  that  should  be 
given  to  the  testimony  of  any  witness,  and  give  credit  accord- 
ingly" 

This  court  in  the  case  of  Walter  Cox  v.  Territory  of  Okla- 
homa, 2  Okla.  Cr.  668,  104  Pac.  378,  in  passing  on  a  similar  as- 
signment of  error,  said: 
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"This  court  will  not  disturb  a  verdict  where  there  is  com- 
petent evidence  in  the  record  reasonably  tending  to  sustain  the 
verdict,  ♦  ♦  ♦  There  being  competent  testimony  on  the  part 
of  the  state  reasonably  tending  to  prove  the  issue,  the  verdict  will 
not  be  disturbed  for  that  reason." 

We  deem  it  unnecessary  here  to  cite  the  authorities  that  are 
cited  in  that  case.    As  was  said  there : 

"The  decisions  are  uniform  as  to  the  rule  that  the  judgment 
of  the  trial  court  will  not  be  disturbed  where  there  is  competent 
evidence  reasonably  tending  to  sustain  the  judgment.'' 

The  second  reason  urged  by  counsel  for  defendant  is: 

"That  the  trial  court  erred  in  permitting  the  state  to  amend 
the  complaint  in  this  cause  after  the  jury  had  been  impaneled  and 
sworn  and  after  the  plaintiff  below  had  rested,  and  after  the  de- 
fendant below  had  moved  the  court  to  direct  the  verdict." 

In  the  brief  filed  by  counsel  they  fail  to  point  out  the  amend- 
ment referred  to  or  the  page  of  the  record  on  which  the  same  may 
be  found.  At  page  35  of  the  record,  at  the  conclusion  of  the  testi- 
mony on  part  of  the  state,  and  after  the  defendant  had  moved  the 
court  to  direct  the  verdict,  we  find  the  following  statement: 

''And  thereupon  tlie  plaintiff  asks  leave  to  amend  its  com- 
plaint. By  the  Court :  I  think  it  is  a  proposition  which  is  entirely 
a  question  of  fact  for  the  jury  to  determine  as  to  whether  or  not 
there  is  a  sale  of  whisky,  and  1  will  allow  the  county  attorney  to 
amend  his  complaint  so  as  to  conform  with  the  facts.  (To  which 
ruling  the  defendant  excepts.  Motion  to  instruct  a  verdict  over- 
ruled, and  an  exception  allowed  the  defendant.  Thereupon,  the 
defendant  proceeds  with  the  introduction  of  his  evidence  as  fol- 
lows, etc.)^^ 

As  was  held  by  this  court  in  the  case  of  Ollie  Lancaster  and 
Luke  Jenkins  v.  State  of  Oklahoma,  2  Okla.  Cr.  681,  103  Pac. 
1065,  an  information  may  be  amended  after  the  defendant  has 
pleaded,  if  it  in  no  manner  alters  the  condition  of  the  case  to  his 
injury.  Section  5307,  Wilson's  Rev.  &  Ann.  St.  1903,  is  as  fol- 
lows: 

"An  information  may  be  amended  in  matter  of  substance  or 
form  at  any  time  before  the  defendant  pleads  without  leave,  and 
may  be  amended  after  plea  on  an  order  of  the  court  where  the 
same  can  be  done  without  material  prejudice  to  the  rights  of  the 
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defendant ;  no  amendments  shall  cause  any  delay  of  the  trial  unless 
for  good  cause  shown  by  aflBdavit." 

There  is  nothing  in  the  record  before  us  to  indicate  what  the 
amendment  was.  Neither  is  there  anything  in  the  record  nor  in 
the  brief  filed  by  counsel  to  indicate  in  what  manner  the  condition 
of  the  defendant  was  altered  by  the  amendment.  Whatever  the 
amendment  was,  we  feel  safe  in  assuming  the  learned  counsel 
whose  names  appear  on  the  brief  would  have  complained  to  the 
trial  court  by  pointing  out  how  the  defendant  would  be  injured 
and  asked  a  continuance  of  the  case  if  the  amendment  was  one 
that  was  calculated  to  do  injury  to  the  defendant.  And  they 
would  have  made  it  appear  in  the  record  as  to  what  the  amend- 
ment was,  and  would  have  pointed  out  to  this  court  in  their  brief 
how  the  defendant  was  injured. 

The  third  reason  assigned  by  counsel  is: 

"That  the  aflBdavits  of  the  defendants  Rose  and  of  the  witness 
McGuire  show  not  only  surprise  to  the  defendant  at  the  trial,  but 
the  discovery  of  sufficient  material  evidence  to  warrant  the  trial 
court  in  setting  aside  the  verdict  and  granting  a  new  trial;  that, 
on  the  whole,  there  was  no  evidence  warranting  a  verdict  upon  the 
showing  made  by  the  state,  and  that,  aside  from  this,  the  defense, 
by  the  testimony  of  undisputed  witnesses  positively  and  abso- 
lutelv  proved  their  case,  and  therefore  the  verdict  is  against  the 
weight  of  the  evidence,  and,  on  the  whole,  is  contrary  to  law,  and 
should  be  by  this  court  reversed.^' 

The  affidavit  of  McGuire  is  to  the  effect  that  McGuire  is  the 
station  agent  of  the  Missouri,  Kansas  &  Texas  Railway,  and  from 
Ins  personal  knowledge  of  the  records  of  his  office  no  consignment 
of  liquor  was  received  in  his  office  for  the  defendant.  The  affi- 
davit of  Rose  is  to  the  effect  that  he  was  surprised  by  the  testimony 
of  the  witness  as  to  the  consignment  of  liquor,  and  for  that  reason 
did  not  have  a  fair  trial.  Inasmuch  as  the  defendant  Rose  failed 
while  on  the  witness  stand  to  deny  the  consignment  of  liquor,  we 
are  forced  to  believe  that  he  was  not  very  greatly  surprised  by  the 
testimony,  or  else  did  not  consider  it  a  very  material  question.  If 
he  was  surprised  by  that  testimony,  the  time  to  have  said  so  was 
when  the  evidence  was  introduced.     The  records  show  this  case 


Digitized  by  VnOOQ IC 


16  3  Oklahoma  Criminal  Reports. 

statement   of   Facts. 

was  tried  in  Oklahoma  City.  The  witness  testified  to  seeing  the 
consignment  of  whisky  in  the  Missouri,  Kansas  &  Texas  depot  in 
Oklahoma  City.  The  defendant  could  easily  have  requested  a  sus- 
pension of  the  case  until  h6  could  send  to  the  depot  and  secure 
the  attendance  of  the  agent,  McGuire.  This  did  not  partake  of 
the  nature  of  newly  discovered  evidence.  He  knew  whether  he  had 
received  a  consignment  of  whisky,  and  could  easily  have  secured 
tlie  attendance  of  the  agent,  together  with  his  records,  but  the 
record  in  this  case  fails  to  disclose  any  eflfort  on  his  part  to  do  so. 
We  do  not  think  these  two 'affidavits  were  sufficient  to  warrant  the 
trial  court  in  setting  aside  the  verdict  and  granting  a  new  trial. 

There  being  no  error  disclosed  by  the  record,  the  judgment  of 
the  lower  court  is  affirmed. 

FURMAN,  Presiding  Judge,  and  DOYLE,  Judge,  concur. 


John  Rerd  v.  State. 

No.  109.     Opinion  Filed  September  25,  1909. 

(103   Pac.   1070.) 

1.  INTOXICATING    LIQUORS— Wrongful    8al«— ltsu«s    and    Proof. 

Under  an  Information  chargringr  a  sale  of  intoxicating:  liquors, 
a  conviction  cannot  be  had  where  the  evidence  shows  that  the 
defendant  had  no  interest  in  the  liquor  sold  nor  in  the  money 
paid  for  it,  but  acted  only  as  the  asrent  or  friend  of  the  pur- 
chaser in   procuring  the  liquor. 

2  INSTRUCTIONS— Applicability     to     Evidence.     The    instructions 

should  cover  the  whole  case.  The  defendant  is  entitled  to  an 
instruction  defining:  the  law  as  applicable  to  his  defense,  if  there 
is  any  competent  evidence  reasonably  tending  to  substantiate 
that  defense. 

(Syllabus  by  the  Court.) 

Appeal  from  Oradij  County  Court,  Sitting  at  Chickasha;  N,  3/. 
Williams,  Judge, 

John    Eeed    was   convicted    of    illegally    selling    intoxicating 
liquors,  and  he  appeals.     Reversed  and  remanded. 
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F.  E,  Riddle,  for  appellant,  cited  23  Cyc.  170,  182,  and  cases 
therein  cited. 

Fred  S.  Caldwell,  counsel  to  the  Governor,  for  the  State. 

OWEX,  Judge.  The  plaintiff  in  error  (hereinafter  referred 
to  as  the  defendant)  in  his  petition  assigns  six  errors.  The  brief 
filed  by  counsel  for  defendant  urges  only  the  first  and  fourth  as- 
signments^ which  go  to  the  instructions  given  by  the  court  and  the 
refusal  of  the  court  to  give  instructions  requested  on  the  part  of 
the  defendant.  The  charging  part  of  the  information  on  which 
this  defendant  was  tried  is  as  follows : 

"  *  *  *  At  and  within  said  county  and  state  on  the  31st 
day  of  December,  1907,  John  Eeed  then  and  there  being,  did  then 
and  there,  wilfully  and  unlawfully  sell  intoxicating  liquors,  lo  wit, 
whisky,  to  S.  H.  Owens,  contrary  to  the  form  of  the  statutes  in 
such  cases  made  and  provided,  and  against  the  peace  and  dignity 
of  the  State  of  Oklahoma.'' 

The  proof  on  the  part  of  the  state  was  to  the  effect:  S.  H. 
Owens  stated  to  a  negro  woman  that  he  wanted  some  whisky.  She 
said  she  could  get  the  defendant,  who  was  in  an  adjoining  room, 
to  get  it  for  him.  That  she  called  the  defendant  in,  and  the  de- 
fendant said:  "All  right,  but  I  will  have  to  first  go  and  get  it. 
You  give  me  a  dollar,  and  I  can  get  it."  Thereupon  the  witness 
Owens  gave  the  defendant  a  dollar.  The  defendant  went  away  and 
came  back  with  two  half  pints  of  whisky,  and  delivered  one-half 
pint  to  the  witness  Owens,  and  took  a  drink  himself  out  of  the 
other  bottle,  and  that  Owens  then  did  not  want  the  bottle  and  let 
the  defendant  keep  it.  The  testimony  on  the  part  of  the  defend- 
ant, after  corroborating  the  witness  Owens  in  all  things,  was  that 
he  bought  the  whisky  from  a  white  man  by  the  name  of  Fuller, 
and  that  he  had  no  interest  in  the  whisky  and  received  no  part  of 
the  money. 

The  court  instructed  the  jury  as  follows: 

"This  is  an  information  charging  that  John  Reed  did  on  the 

3l6t   day  of   December,   1907,   sell   intoxicating   liquors,   to  wit, 

irhisk}',  to  S.  H.  Owens.   If  you  find  from  the  evidence  that  John 

Reed  did  on  that  date  and  day  last  above  mentioned,  in  the  county 

3  Cr.— 2 
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of  Grady  and  State  of  Oklahoma,  sell  to  S.  H.  Owens  whisky  as 
charged  in  this  information,  you  will  ,so  say  by  your  verdict,  and 
find  the  defendant  guilty.  The  defendant  is  presumed  to  be  in- 
nocent until  his  guilt  has  been  established  by  competent  evidence 
to  your  satisfaction,  and,  if  you  have  a  reasonable  doubt  as  to 
his  guilt,  you  will  acquit  the  defendant.  You  are  the  sole  judges 
of  the  credibility  of  the  witnesses  and  the  weight  to  be  attached 
to  their  testimony.  Five  of  you  can  render  a  verdict  by  signing 
the  same.  If  the  verdict  be  unanimous,  it  can  be  rendered  by 
your  foreman  signing  it/^ 

This  was  all  the  instructions  given  by  the  court  as  disclosed 
by  the  record.    Tlie  defendant  requested  the  following  instruction : 

"The  court  charges  the  jury  that  if  you  believe  from  the  evi- 
dence that  the  defendant  Reed  acted  as  agent  and  took  the  money 
of  one  of  the  witnesses  for  the  state,  and  purchased  the  whisky 
from  a  third  party,  and  that  he  did  not  sell  the  same  to  the  said 
witness  himself,  but  only  went  at  the  request  of  the  witness,  and 
purchased  the  whisky  from  a  third  party,  and  that  the  defendant 
had  no  connection  with  the  sale  of  same  other  than  to  purchase 
it  for  the  witness,  as  above  stated,  then  in  that  event  lie  would 
not  be  guilty  under  the  law,,  and  you  shall  so  find/' 

The  court  refused  to  give  this  instruction,  to  which  refusal 
the  defendant,  in  proper  form,  excepted.  It  was  error  for  the  court 
to  refuse  the  request  of  the  defendant  to  give  this  instruction. 
The  instruction  given  by  the  court  was  proper  so  far  as  it  went. 
It  only  covered  the  testimony  on  the  part  of  the  state.  The  in- 
structions should  cover  the  whole  case.  The  defendant  is  entitled 
to  an  instruction  defining  the  law  as  applicable  to  his  theory  of 
the  case  covering  his  defense,  if  there  is  any  competent  evidence 
reasonably  tending  to  substantiate  that  theory.  An  instruction 
which  the  jury  might  understand  as  taking  from  their  considera- 
tion one  element  of  the  defendant's  defense  is  erroneous.  Patti- 
8#n'8  Instruction  in  Crim.  Causes,  §  14 ;  Thompson  on  Trials, 
§2328;  Chappell  v.  Allen,  38  Mo.  213;  Raysdon  v.  Trumbo,  52 
Mo.  35;  Onibe  v.  Nichols,  36  111.  93. 

If  the  defendant's  testimony  was  true,  he  was  not  guilty  of 
celling  intoxicating  liquor,  and  could  not  be  convicted  on  the  in- 
formation in  this  case.     He  was  charged  with  selling,  not  with 
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furnishing  or  conveying,  liquors.  A  sale  is  defined  by  the  authori- 
ties to  be  "an  agreement  by  which  a  title  passes  from  one,  and  vest? 
in  another.^'  "A  transfer  of  property  from  seller  to  buyer  for  a 
price  in  money  paid  or  promised."  Anderson^s  Law  Dictionary; 
Butler  v.  Thompson,  92  TJ.  S.  415,  23  L.  Ed.  684;  Benj.  Sales, 
§  1.  To  take  the  money  from  Owens  and  buy  the  liquor  from 
Fuller — if  he  was  not  interested  in  the  liquor  and  received  no  part 
of  the  money — would  not  make  defendant  guilty  of  selling.  Whit- 
more  v,  8iate,  72  Ark.  14,  77  S.  W.  598 ;  Bonds  v.  State,  130  Ala. 
117,  30  South.  427;  Maxwell  v.  State,  140  Ala.  131,  37  South. 
266;  Williams  v.  State,  107  Ga.  693,  33  S.  E.  641;  State  v.  John 
Cairns,  64  Kan.  782,  68  Pac.  621,  58  L.  R.  A.  55;  and  Anderson 
V.  State,  32  Fla.  242,  13  South.  435. 

In  the  case  of  Anderson  v.  State,  the  court  said : 
"The  only  evidence  for  the  prosecution  was  the  testimony  of 
one  James  Smith,  as  follows :  *I  knew  the  defendant.  During  the 
month  of  February,  1893,  I  was  working  in  the  woodyard  of  J.  A. 
Bethea,  in  Lake  City,  Columbia  county,  Fla.  I  asked  the  defend- 
ant it  he  knew  where  I  could  get  some  whisky.  He  said,  "Yes"; 
that  he  could  get  me  some.  I  gave  him  the  money,  25  cents,  and 
he  went  oflp  somewhere  and  got  the  whisky — one-half  pint — and 
gave  it  to  me.  I  do  not  know  where  he  got  the  whisky.  This  oc- 
curred more  than  once.  I  do  not  know  whether  twice  or  a  dozen 
or  20  times.  I  asked  him  where  I  could  get  whisky  because  I 
knew  him  better  than  any  of  the  other  boys.  1  came  here  from 
Atlanta,  Ga.,  in  December,  1892.  It  is  true  that  I  told  Mr.  Eaton 
in  I^ake  City  to-day  that  I  did  not  know  anything  about  the  de- 
fendant selling  whisky.  I  do  not  know  whether  he  sold  it  or  not. 
I  only  know  that  I  gave  him  the  money  and  told  him  I  wanted 
some  whisky,  and  when  he  canie  back  he  brought  it  to  me.'  The 
defendant  admitted  on  the  trial  that  he  had  no  license  to  sell 
liquors.  The  burden  was  upon  the  state  to  prove  every  essential 
element  of  the  offense  charged  beyond  a  reasonable  doubt.  The 
leading  feature  of  the  charge  was  the  sale  of  liquor  by  the  defend- 
ant, and  it  was  necessary  that  this  fact  should  have  been  proved 
by  competent  evidence  beyond  a  reasonable  doubt.  The  evidence 
establishes  the  fact  that  the  defendant  as  the  friend  or  agent  of 
the  witness  took  the  latter's  money  and  at  his  request  went  off, 
and  procured  some  whisky  for  him.  Where  or  who  he  got  the 
liquor  from  is  not  shown,  neither  is  it  shown  by  any  word  of  proof 
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that  the  defendant  was  the  owner  of  or  interested  in  the  liquor 
furnished  before  its  delivery  by  him  to  the  witness,  or  that  he  was 
interested  in  any  way  in  the  money  given  him  by  the  witness  witli 
which  the  liquor  was  procured.  The  proof  here  shows  nothing 
more  than  that  the  defendant  acted  as  the  agent  for  purchase  of 
the  buyer,  and  we  know  of  no  law  that  prohibits  the  purchase  of 
liquor  either  for  one's  self  or  for  another.  Campbell  v.  State,  79 
Ala.  271 ;  Morgan  v.  State,  81  Ala.  72,  1  South.  472 :  Bryant  v. 
State,  82  Ala.  51,  2  South.  670.  The  evidence  being  wholly  in- 
sufficient for  conviction,  the  judgment  and  sentence  of  the  court 
below  are  reversed .'' 

Whether  the  defendant's  testimony  was  true,  whether  he  sold 
the  whisky  to,  or  bought  it  for,  the  witness  Owens,  was  a  question 
of  fact  to  be  submitted  to  the  jury  under  proper  instructions. 

For  the  refusal  of  the  court  to  give  the  instruction  Requested 
by  defendant,  the  cause  is  remanded  with  instructions  to  grant  a 
new  trial. 

FURMAN,  Presidng  Judge,  and  DOYLE,  Judge,  concur. 


AxDY  Yaltz  v.  State. 

No.   A-21.     Opinion   Filed   September  25,   1909. 
(103   Pac.   1104.) 

1.  JURISDICTION — Misdemeanors — Courts — Transfer  of  Cause.  The 
county  court  acquires  no  Jurisdirtlon  of  a  misdemeanor  case 
transferred  from  the  district  court  where  the  indictment  and  or- 
der of  transfer  are  not  accompanied  by  a  certified  copy  of  the 
proceedings  taken  therein  in  the  district  court. 

2.  SAME — Transcript — Certification.  An  indorsement  by  the  dis- 
trict clerk  on  the  order  transferring  the  case  in  the  following 
language:  "Transferred  as  per  the  foregoing  order" — is  not  a 
sufficient  certified  copy  of  the  proceedings  had  in  the  district 
court. 

3.  COURTS— Records— ''Filing''— What  Constitutes.  A  paper  is  said 
to  be  filed  when  it  is  delivered  to  the  proper  officer,  and  by  him 
received,  to  be  kept  on  file. 

4.  SAME — Transfer  of  Cause— Filing  Papers.  Papers  are  not  de- 
livered to  the  county  court  as  required  in  section  2,  art.  2,  c.  16, 
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p.  210.  Sess.  Laws  1907-08.  when  they  are  by  the  district  clerk 
attached  to  papers  on  file  in  the  county  court,  but  not  called 
to  the  attention  of  the  Judge  or  his  clerk,  and  not  received  by 
them. 

CSyllabus  by  the  Court.) 

Error  from  Coal  County  Coirri,  Sitting  at  Coalgate;  /?.  //.  Welh, 

Judge. 

The  plaintiff  in  error  here,  and  defendant  below,  was  indicted 
by  the  grand  jury  in  the  district  court  of  Coal  county,  on  the  4th 
day  of  April,  1908,  on  a  charge  of  selling  and  furnishing  intoxi- 
cating liquors.  On  the  11th  day  of  April,  1908,  on  a  motion  of 
the  county  attorney,  the  district  court  made  an  order  transferring 
the  case  to  the  county  court  of  Coal  county. 

On  the  13th  of  August,  1908,  the  defendant  was  tried  in  the 
county  court  of  Coal  county;  was  convicted,  and  sentenced  to  pay 
a  fine  of  $50.00  and  to  imprisonment  for  thirty  days  in  the  county 
jail.     The  case  is  regularly  before  this  court  on  appeal. 

Beversed  and  remanded. 

Rooshe  &  Brunson  and  Rails  Bros.  &  Randolph,  for  plaintiff 
in  error,  citing:  Cobb  v.  State,  51  Tex.  Cr.  464;  Austin  v.  State, 
40  S.  W.  724;  State  v,  Marrey,  64  Pac.  764;  Johnson  v.  State,  79 
S.  W.  37. 

Fred  S,  Caldwell,  Counsel  to  the  Governor,  for  the  State. 

OWEX,  Judge.  At  the  threshold  of  this  case  we  are  met  with 
a  plea  to  the  jurisdiction.  The  defendant  filed  a  plea  to  the  juris- 
diction of  the  county  court  on  the  grounds  that  the  case  was  not 
properly  transferred  from  the  district  court  to  the  county  court, 
and  therefore  the  county  court  had  no  jurisdiction  to  try  him  on 
the  charge  in  the  indictment. 

It  appears  from  the  record  that  the  district  court,  on  motion 
of  county  attorney,  made  the  following  order: 

"State  of  Oklahoma,  Coal  County. — ss. :  In  the  district  court 
and  county  and  state  aforesaid.  The  State  of  Oklahoma  v.  Andy 
Yaltz,  Xo.  41,  an  indictment  for  selling  whisky,  and  it  appearing 
that  said  cause  is  a  misdemeanor,  and  that  this  court  has  no  juris- 
diction to  try  the  same,  it  is  therefore  ordered,  that  said  case  shall, 
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and  the  same  is  hereby  transferred  to  the  eoimty  court  of  Coat 
County,  State  of  Oklahoma.  [Signed]  A.  T.  West',  District  Judge. 
Transferred  as  per  the  foregoing  order,  4-11-1908.  H.  A.  Davi^, 
District  Clerk,  George  E.  Jahn,  Deputy.'' 

Tliis  order,  together  with  the  indorsements  made  by  the 
deputy  clerk,  was  filed  May  28tli  with  the  county  court  and  in- 
dorsed, "No.  130,  filed  May  28th,  1908,  R.  H.  Wells,  Co.  Judge, 
by  Sallie  Bruce,  Clerk.'' 

Section  1,  c.  16,  art.  2,  p.  210,  Sess.  Laws  1907-08,  provides 
for  the  transfer  of  misdemeanors  from  the  district  court  to  such 
inferior  courts  as  may  have  jurisdiction. 

Section  2  of  the  same  act  provides: 

"It  shall  be  the  duty  of  the  clerk  of  the  district  court,  with- 
out delay,  to  deliver  the  indictments  in  all  cases  transferred,  to- 
gether with  all  of  the  papers  relating  to  each  case,  to  the  proper 
court  or  justice  of  the  peace,  as  directed  in  the  order  of  transfer; 
and  he  shall  accompany  each  case  with  a  certified  copy  of  all  the 
proceedings  taken  therein  in  the  district  court,"  etc. 

This  court  in  the  case  of  State  v.  Clifton,  2  Okla.  Cr.  189,  100 
Pac.  1124,  held  a  certificate,  made  by  the  same  clerk,  in  exactly 
the  language  of  the  certificate  here,  was  not  a  compliance  with  tlie 
section  above  quoted,  and  for  that  reason  the  county  court  did  not 
acquire  jurisdiction  to  hear  and  determine  the  case. 

We  deem  it  unnecessary  to  cite  the  authorities  quoted  and 
cited  in  the  opinion  as  reported  in  that  case.  We  deem  it  suffi- 
cient to  say  that  the  decision  in  that  case  is  approved  here. 

In  the  record  also  appears  this  statement: 

"Subsequent  to  the  filing  of  the  bench  warrant  and  indictment, 
together  with  the  order  of  transfer  with  certificate  thereto,  as 
above,  the  following  papers  were  attached  by  the  district  clerk  to 
the  indictment  and  bench  warrant,  and  same  was  attempted  to  be 
filed  in  the  county  court,  to  wit:" 

Then  follows  what  purports  to  be  certified  copies  of  the  orders 
of  the  court  impaneling  the  grand  jury,  receiving  the  indictment, 
and  transferring  the  cause  to  the  county  court.  Counsel  for  the 
state  in  this  case  insists  that  this  cures  the  failure  of  the  clerk  to 
make  proper  certificate  at  the  time  the  indictment  was  delivered 
to  the  countv  court.    With  this  contention  we  cannot  aeree.    Tke 
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Ftatiite  quoted  is  capable  of  only  one  construction,  and  that  is  that 
the  district  clerk  shall  accompany  each  case  with  a  certified  copy 
of  all  the  proceedings  taken  therein  in  the  district  court.  The  in- 
dictment, together  with  this  certified  copy,  must  be  delivered  by 
the  district  clerk  to  the  court  as  directed  in  the  order  of  transfer. 
It  appears  from  the  record  in  this  case  that  subsequent  to  the  filing 
of  the  indictment,  together  with  the  order  of  transfer,  the  district 
clerk  attached  what  purports  to  be  a  certified  copy.  But  there  is 
nothing  in  the  record  to  the  effect  that  this  certified  copy  was  de- 
livered to  the  county  court,  or  was  filed  with  the  clerk  of  the  county 
court.  When  the  indictment  and  order  of  transfer  were  properly 
filed  with  the  county  court,  the  district  clerk  lost  control  of  them. 
They  were  no  longer  in  his  official  custody.  His  going  to  the  office 
of  the  county  court  and  attaching  papers  to  the  papers  he  had  lost 
control  of  was  not  a  proper  filing  under  this  statute. 

A  paper  is  said  to  be  filed  when  it  is  delivered  to  the  proper 
officer,  and  by  him  received,  to  be  kept  on  file.  Beebe  v.  Morrell, 
76  Mich.  114,  42  N.  W.  1119,  15  Am.  St.  Rep.  288;  PhilHps  v. 
Beetle's  Adm'r,  38  Ala.  248. 

In  the  last-named  case  the  court  held  that  a  claim  was  not 
filed  when  it  was  placed  by  the  attorney  of  the  claimants  in  the 
box  appropriated  to  such  papers  in  the  probate  judge^s  oflBce  with- 
out the  knowledge  of  the  probate  judge  or  his  clerk,  and  was  not 
called  to  the  attention  of  either  of  them. 

So  far  as  this  record  discloses,  the  purported  certificates  at- 
tached by  the  district  clerk  to  the  indictment  and  order  of  transfer 
were  never  called  to  the  attention  of  the  county  court  or  his  clerk. 
There  is  no  contention  in  this  case  that  the  same  were  in  fact  filed, 
but  the  statement  is  ^Hhat,  subsequent  to  tlie  filing  of  the  indict- 
ment together  with  the  order  of  transfer  ♦  ♦  ♦  the  following 
papers  were  attached  by  the  district  clerk  to  the  indictment. 
*     ♦     *     and  same  was  attempted  to  be  filed  in  the  county  court.'' 

The  case  of  Cobb  r.  State,  51  Tex.  Cr.  R.  464,  102  S.  W. 
1151,  was  very  similar  to  the  one  under  consideration.  It  was  a 
misdemeanor  transferred  from  the  district  court  to  tlie  county 
court  under  a  statute  almost  identical  with  our  statiite.     The  dis- 
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trict  clerk  failed  to  attach  the  seal  to  his  certificate  transmitted 
with  the  order  transferring  the  case,  and,  after  the  papers  were 
filed  witli  the  county  court,  he  attached  the  seal.  The  court  held 
that  the  putting  the  seal  upon  the  papers  by  the  district  clerk  after 
the  same  were  filed  in  the  county  court  was  unauthorized. 

For  the  failure  of  the  district  clerk  to  deliver  to  the  county 
court  the  proper  certificate  as  to  the  proceedings  taken  in  the  dis-* 
trict  court,  the  county  court  acquired  no  jurisdiction  to  try  the 
case. 

The  judgment  is  therefore  reversed,  and  the  case  is  remanded. 

FURMAX,  Presiding  Judge,  and  DOYLE,  Judge,  concur. 


J  NO.  W.  Sharp  v.  State. 

No.  A-43.     Opinion  Filed  September  27.   1909. 

(104    Pac.    71.) 

STATUTES — Trial — Procedure — What  Law  Governs.  A  defendant 
chargred  with  the  commission  of  a  crime  is  entitled  to  be  tried 
and  dealt  with  under  the  laws  as  they  existed  at  the  time  of 
the  alleged  commission  of  the  offense  of  which  he  stands  charg^ed, 
in  all  matters  where  such  laws  vouchsafe  to  him  a  substantial 
protection. 

(Syllabus  by  the  Court.) 
Error  from  District  Court,  Adair  County;  R,  Y,  Nance,  Judge, 

John  W.  Sharp  was  convicted  of  manslaughter,  and  he  brings 
error.     Eeversed  and  remanded. 

John  W.  Sharp,  the  plaintiff  in  error  in  this  case,  was  indicted 
for  the  crime  of  murder  by  a  grand  jury  in  the  United  States  court 
for  the  Northern  district  of  the  Indian  Territory,  the  indictment 
being  filed  in  open  court  on  the  presentment  of  the  grand  jury  at 
Sallisaw,  in  the  Northern  district  of  the  Indian  Territory,  on  De- 
cember 12,  1906,  and  accusing  him  of  having  committed  the  crime 
of  murder  within  the  Northern  district  of  the  Indian  Territorv 
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on  the  28th  day  of  November,  A.  D.  1906,  by  shooting  and  killing 
one  William  Powell.  The  ease  against  the  plaintiff  in  error,  de- 
fendant below,  was  pending  and  undetermined  in  the  United  States 
court  for  the  Northern  district  of  the  Indian  Territory  at  the  time 
the  territory  of  Oklahoma  and  the  Indian  Territory  were  admitted 
into  the  Union  as  the  state  of  Oklahoma.  Under  the  Constitution 
of  the  state  of  Oklahoma  and  the  enabling  act  the  case  was  duly 
transferred  and  docketed  in  the  district  court  of  Cherokee  county, 
state  of  Oklahoma,  the  crime  having  been  alleged  to  have  been 
committed  within  the  town  of  Tahlequah,  which  said  town  is 
located  within  the  geographical  limits  of  what  was  the  North- 
em  district  of  the  Indian  Territory,  and  is  now  Cherokee 
county,  state  of  Oklahoma.  That  on  April  20,  1908,  the  said  John 
W.  Sharp  filed  his  application  for  a  change  of  venue  in  the  dis- 
trict court  of  Cherokee  county,  state  of  Oklahoma,  which  said 
application  was  duly  allowed,  and  said  cause  transferred  for  trial 
to  the  district  court  of  Adair  county,  state  of  Oklahoma.  That 
thereafter,  and  on  the  8th  day  of  May,  1908,  the  cause  proceeded 
to  trial,  and  the  defendant  was  convicted  of  the  crime  of  man- 
slaughter, and,  his  motions  for  a  new  trial  and  in  arrest  of  judg- 
ment having  been  overruled  by  the  court,  the  defendant  was  on 
May  16,  1908,  sentenced  to  be  confined  in  the  state  penitentiary 
at  Lansing  for  the  term  of  10  years,  sentence  to  begin  from  said 
date,  and  that  in  addition  to  said  sentence  the  defendant  pay  a 
fine  of  $500.  The  defendant  prayed  an  appeal,  and  his  bond  was 
fixed  at  $5,000.  The  bond  having  been  approved,  the  defendant 
was  released  pending  appeal,  and  this  case  is  now  before  this 
court  for  review  upon  petition  in  error  and  case-made. 

Thomas  H.  Owen,  being  of  counsel  for  the  defendant  in  the 
trial  of  this  cause  below,  was  disqualified  to  sit  in  this  case  in  this 
court,  and,  the  fact  having  been  duly  certified  to  the  Governor  as 
provided  for  by  law,  Preston  S.  Davis,  of  Vinita,  Okla.,  was  duly 
commissioned  by  the  Governor  to  sit  in  this  case  as  special  judge. 
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S^opcr  ^  Hnclcleherry,  fhotnas  fl*.  Owen,  and  Wm,  M.  Crav- 
ens, for  plaintiff  in  error. 

.  Clias,  West^  Atty.  Gen.,  and  E.  0,  Spilmah,  Asst.  Atty.  Gen., 
for  the  State. 

No  copies  of  briefp  reached  the  reporter. 

DAVIS,  Special  JiJdge  (after  stating  the  facts  as  above). 
This  crime  was  alleged  to  have  been  committed  prior  to  statehood, 
and  the  defendant  charged  -with  the  crime  of  murder  by  indict- 
ment in  the  United  States  court  for  the  Northern  district  of  the 
Indian  Territory,  prior  to  statehood.  The  case  did  not  come  on 
for  trial  until  after  the  territory  of  Oklahoma  and  tlie  Indian  Ter- 
ritory were  admitted  into  the  Union  as  the  state  of  Oklahoma,  and 
until  after  the  Constitution  of  the  state  of  Oklahoma  had  been 
adopted,  and  the  act  of  Congress,  approved  March  4,  1907,  c.  2911, 
34  Stat.  1286,  known  as  the  "Enabling  Act,"  had  been  passed. 
There  are  a  number  of  questions  raised  and  saved  by  the  objections 
and  exceptions  of  counsel  for  plaintiff  in  error,  as  disclosed  by  the 
record,  the  most  important  of  which  are:  What  law  of  procedure 
shall  apply  in  the  trial  and  decision  of  this  case  against  the  plain- 
tiff in  error.  Shall  the  law  of  Arkansas,  as  adopted  by  Congress 
and  put  in  force  in  the  Indian  Territory  at  the  time  of  finding 
the  indictment  against  plaintiff  in  error,  apply,  or  shall  the  Con- 
stitution and  laws  of  the  state  of  Oklahoma  and  the  laws  of  the 
territory  of  Oklahoma,  as  extended  over  the  Indian  Territory  by 
act  of  Congress  known  as  the  "Enabling  Act,"  apply? 

In  the  case  of  United  States  v.  Haskell  et  al.  (Dist.  Ct..  E. 
D.  Okla.)  decided  April  10,  1909,  and  found  in  169  Fed.  449,  this 
question  was  before  the  court  on  a  motion  to  quash  certain  indict- 
ments found  against  the  defendants  therein,  charging  them  with 
a  conspiracy  continuing  to  the  date  of  the  indictments  and  alleg- 
ing that  the  last  overt  act  that  affected  the  objects  of  the  conspiracy 
were  committed  by  the  accused  at  a  date  prior  to  tlie  termination 
of  the  territorial  government  for  the  Indian  Territory.  In  this 
case,  Marshall,  District  Judge,  in  discussing  the  third  ground  of 
the  motion  to  quash,  which  is  as  follows:  "(3)  The  fact  that  the 
grand  jury  which  returned  the  indictments  consisted  of  21  grand 
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jurors  instead  of  16,  the  number  claimed  to  have  been  prepcribed 
by  law  at  the  date  of  the  offenses  charged'^ — said : 

"The  third  objection,  going  to  the  validity  of  the  grand  jury, 
is  of  more  weight.  The  crimes  charged  are  alleged  to  have  been 
committed  in  the  Indian  Territory;  that  is  to  say,  the  several  in- 
dictments are  found  under  section  5440  of  the  Revised  Statutes 
(TJ.  S.  Comp.  St.  1901,  p.  3676),  and  each  charge  a  conspiracy 
continuing  to  the  date  of  the  indictment,  but  the  last  overt  act, 
alleged  to  affect  the  object  of  the  conspiracy,  is  of  a  date  prior  to 
the  termination  of  the  territorial  government.  The  crime  was 
then  complete,  and  the  defendants  then  became,  if  at  all,  liable  to 
the  penalty.  At  that  time  Congress  had  established  United  States 
courts  in  the  Indian  Territory,  and  had  extended  over  and  put  in 
force  there  certain  laws  of  the  state  of  Arkansas,  including  section 
3991  of  Mansfield's  Digest  of  the  Laws  of  Arkansas,  which  reads : 

"^A  grand  jury  of  16  persons  shall  be  selected  from  those 
designated  as  grand  jurors,  but  if  any  shall  be  absent,  incom- 
petent to  serve,  or  excused,  the  deficit  shall  be  made  up  by  taking 
a  suflScient  number  of  competent  alternates  present  in  the  order  in 
which  their  names  appear  upon  the  list.' 

"This  was  the  only  statute  regulating  the  number  of  grand 
jurors  in  the  constitution  of  a  grand  jury  which  was  in  force  in  the 
Indian  Territory  at  the  date  of  the  alleged  crimes,  unless  section 
808  of  the  Bevised  Statutes  (F.  S.  Comp.  St.  1901,  p.  626)  of  the 
United  States  was  applicable  therein,  a  matter  to  be  presently 
considered.  Before  the  statutes  of  the  state  of  Arkansas  had- been 
extended  over  the  Indian  Territor}',  it  had  been  the  subject  of 
construction  by  the  Supreme  Court  of  that  state  in  the  case  of 
Harding  v.  State,  22  Ark.  210,  and  it  was  there  held  that  no  grand 
jury  consisting  of  more  than  16  persons  complied  with  its  provis- 
ions, and  that  an  indictment  returned  by  a  grand  jury  of  17  per- 
sons must  be  quashed.  This  construction  of  the  statute  must  be 
assumed  to  have  been  known  to  the  Congress  of  the  United  States, 
and  it  accompanied  the  statute  when  extended.  The  indictments 
here  in  question  were  each  found  by  a  grand  jury  consisting  of 
21  persons.  After  the  commission  of  the  offense  and  before  any 
prosecution  therefor,  the  Indian  Territory  had.  together  with  the 
territory  of  Oklahoma,  been  admitted  to  the  Union  as  the  state 
of  Oklahoma.  United  States  Circuit  and  District  Courts  had  been 
organized  therein,  and  had  been  given  jurisdiction  of  offenses 
theretofore  committed  in  the  respective  teiritories  so  far  as  the 
name  would  have  been  within  the  jurisdiction  of  such  courts  if 
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committed  within  a  Ptate.  The  indictments  were  thereafter  found 
in  the  United  States  District  Court  for  the  Eastern  district  of 
Oklahoma,  and  it  is  claimed  that  the  grand  jury  in  question  was 
legally  constituted  under  the  provisions  of  section  808  of  the  Re- 
vised Statutes  of  the  United  States.  That  section  provides,  among 
other  things,  that  every  grand  jury  impaneled  before  any  district 
or  circuit  court  shall  consist  of  not  less  than  16  nor  more  than  23 
persons.  It  becomes  important,  then,  to  consider  whether  that 
section  of  the  statute  was  applicable  to  the  United  States  courts 
of  the  Indian  Territory  when  the  offenses  were  committed;  or,  if 
not,  the  effect  as  to  the  defendants  of  the  subsequent  legislation 
which  transferred  jurisdiction  of  the  offenses  charged  to  the  United 
States  District  Court  of  the  Eastern  district  of  Oklahoma. 

"Section  808  of  the  Revised  Statutes  was  expressly  limited 
to  grand  juries  impaneled  in  a  United  States  district  or  circuit 
court.  The  courts  of  the  Indian  Territory  were  courts  of  the 
United  States,  but  not  district  or  circuit  courts  of  the  United 
States  within  section  808.  The  dual  jurisdiction  exercised  by  the 
United  States  courts  of  the  Indian  Territory  is  beside  the  ques- 
tion. They  did  not  fall  within  the  discription  of  the  courts  named 
in  section  808,  and  that  section  had  no  application  within  any 
territory  of  the  United  States.  This  was  settled  by  the  Supreme 
Court  of  the  United  States  in  Reynolds  v.  United  States,  98  U.  S. 
145,  25  L.  Ed.  244,  and  needs  no  elaboration.  But,  when  these  in- 
dictments were  found,  section  808  of  the  Revised  Statutes  applied 
by  reason  of  legislation  which  took  effect  after  tlie  commission  of 
the  offenses  charged.  It  authorized  a  grand  jury  consisting  of  not 
less  than  16  nor  more  than  23  persons,  and  the  grand  jury  in 
question  was  within  the  maximum  limit  prescribed.  Was  the  sub- 
sequent legislation,  which  for  the  first  time  made  this  provision  of 
the  statutes  applicable  to  the  prosecution  of  the  defendants,  ex 
post  facto  as  to  them,  and  forbidden  by  section  9  of  article  1  of 
the  Constitution  of  the  United  States,  so  far  as  it  authorized  a 
grand  jury  consisting  of  more  than  16  persons?  It  is  evident  that 
the  change  was  of  importance  to  the  defendants.  Neither  before 
nor  after  statehood  could  they  be  held  to  answer  the  crime  charged 
unless  on  a  presentment  or  indictment  of  a  grand  jury;  but,  if 
sought  to  be  indicted  before  statehood,  five  dissenting  grand  jurors 
of  the  entire  number  could  have  precluded  the  finding  of  an  in- 
dictment, while  rfter  statehood,  and  as  the  grand  jury  was  in  fact 
constituted,  it  required  not  less  than  ten  dissenting  jurors  to  have 
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the  same  effect.  That  the  situation  was  altered  to  the  disadvantage 
of  the  defendants  is  apparent. 

*'But  it  is  argued  that  this  is  mere  matter  of  procedure,  and 
that  one  accused  of  crime  has  no  vested  riglit  in  being  prosecuted 
in  accordance  with  the  methods  of  procedure  in  force  at  the  date 
of  the  offense.  That  must  be  granted  as  a  general  proposition; 
but  it  is  so  because  a  change  of  procedure  ordinarily  imposes  no 
hardship  on  the  accused,  nor  seriously  alters  his  position  to  his 
disadvantage.  In  his  Constitutional  Limitations,  p.  272,  Judge 
Cooley  says: 

*'  'The  Legislature  may  abolish  courts  and  create  new  ones, 
and  it  may  prescribe  altogether  different  modes  of  procedure  in 
its  discretion,  though  it  cannot  lawfully,  we  think,  in  so  doing, 
dispense  with  any  of  those  substantial  protections  with  which  the 
ejusting  law  surrounds  the  person  accused  of  crime.' 

"The  following  cases  announce  and  illustrate  the  principle: 
Kring  v.  Missouri  107  U.  S.  221,  2  Sup.  Ct.  443.  27  L.  Ed.  506; 
Duncan  f.  Missouri,  152  U.  S.  377,  14  Sup.  Ct.  570,  38  L.  Ed. 
485;  Thompson  v.  Utah,  170  U.  S.  352,  18  Sup.  Ct.  620,  42  L. 
Ed.  1061;  ."iiaie  of  Utah  v.  Rock,  20  Utah,  38,  57  Pac.  532. 
Here,  though  the  change  was  one  of  procedure,  1  am  of  the  opin- 
ion that  a  substantial  protection,  designed  by  the  law  for  the 
benefit  of  the  accused  was,  subsequent  to  the  commission  of  the 
offenses,  if  not  dispensed  with,  so  impaired  as  to  injuriously  affect 
the  rights  of  the  accused,  and  alter  the  situation  to  their  disad- 
vantage, so  that  as  to  them  it  must  be  held  to  be  ex  post  facto, 
«     *     « 

**lt  follows  that  the  indictments  will  be  quashed,  but  as  a 
grand  jury  can  be  impaneled  in  this  court,  consisting  of  16  per- 
sons, and  yet  complying  with  the  requirements  cf  section  808  of 
the  Bevised  Statutes,  the  cases,  if  counsel  for  the  government  so 
desire,  will  be  ordered  to  be  submitted  to  another  grand  jury,  and 
the  defendants  held  to  await  the  action  of  such  grand  jury." 

In  the  case  of  Crowley  v.  United  States,  194  U.  S.  461,  24 
Sup.  Ct.  731,  48  L.  Ed.  1075,  the  Supreme  Coui-t  of  the  United 
States,  when  the  question  was  raised  that  a  defect  in  the  constitu- 
tion of  a  grand  jury  is  a  defect  or  imperfection  in*  matter  of  form 
only,  and  therefore  cured  by  section  1025  of  the  Bevised  Statutes 
(U.  S.  Comp.  St.  1901,  p.  720),  announced  the  following  dojstrine, 
to  wit: 
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: • 

^'That  section  can  have  no  bearing  in  the  present  case.,  for 
the  disqudification  of  a  grand  juror  is  prescribed  by  statute,  and 
cannot  be  regatded  as  a  mere  defect  or  imperfection  in  form.  It 
ip  matter  of  substance  which  cannot  be  disregarded  without  pre- 
judice to  an  accused," 

See,  also,  the  case  of  Carter  r.  Texas,  177  U.  S.  442,  20  Sup. 
Ct.  687,  44  L.  Ed.  839. 

In  the  case  of  State  v.  Caruthers,  1  Okla.  Cr.  428,  98  Pac. 
474,  in  an  opinion  handed  down  November  19,  1908,  Baker, 
Judge,  speaking  for  this  court,  upon  the  same  point  under  discus- 
sion here,  among  other  things,  said: 

"Coming  now  to  the  second  proposition:  'What  law  of  pro- 
cedure shall  be  applied  in  the  determination  of  the  rights  of  the 
relator?'  We  think  the  law  in  force  in  the  Indian  Territory 
from  the  time  chapter  46  of  Mansfield's  Digest  of  the  Laws  of  the 
state  of  Arkansas  was  adopted  by  Act.  Cong.  May  2,  1890,  c.  182, 
"46  Stat.  81,  and  put  in  force  in  the  Indian  Territory,  and  con- 
tinuing until  Oklahoma  was  admitted  into  the  Union,  shall  con- 
trol. Within  the  meaning  of  the  Constitution  of  the  United 
States,  any  law  is  ex  post  facto  which  is  enacted  after  the  com- 
mission of  the  offense,  and  which,  in  relation  to  it  or  its  conse- 
quences, in  any  way  affects  the  material  situation  of  the  accused 
to  his  prejudice  or  disadvantage.  This  doctrine  is  most  ably  sus- 
tained in  a  very  learned  and  exhaustive  opinion  written  by  one  of 
the  world's  ablest  jurists,  Mr.  Justice  Miller,  of  the  Supreme 
Court  of  the  United  States,  and  decided  by  that  court  in  the 
case  of  KHng  v.  Missouri,  107  U.  S.  221,  2  Sup.  Ct.  443,  27  L. 
Ed.  506,  a  capital  case,  Kring  having  been  indicted  and  con- 
victed of  murder  in  the  first  degree.  The  judgment  was  affirmed 
by  the  Supreme  Court  of  Missouri,  a  previous  sentence,  however, 
having  been  pronounced  against  him  on  his  plea  of  guilty  of  mur- 
der in  the  second  degree,  and  subjecting  him  to  imprisonment  for 
25  years,  which  sentence,  on  his  plea,  had  been  appealed,  reversed, 
and  set  aside  by  said  court.  By  the  law  of  Missouri,  in  force 
when  the  homicide  was  committed,  this  sentence  was,  in  effect,  an 
acquittal  of  the  crime  of  murder  in  a  higher  degree.  Before  his 
plea  of  guilty  was  entered,  the  law  was  changed  so  that  by  force 
of  its  provisions,  if  a  judgment  on  that  plea  be  lawfully  set  H«i(lo. 
it  shall  liot  be  held  to  be  an  acquittal  of  the  higher  crime.  Held 
that,  as  to  this  case,  the  new  law  was  ex  post  facto,  within  the 
meaning  of  section  10,  art.  1,  of  the  Constitution  of  the  United 
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States,  and  that  he  could  not  be  again  tried  for  murdei-  in  the 
first  degree.  This  decision  is  entirely  in  accordance  with  our  con- 
ception of  justice  and  fairnecs.  The  accused  should  be  tried  and 
dealt  with  under  the  law  as  it  existed  at  the  time  of  the  commis- 
sion of  the  crime  of  which  he  stands  charged.  Any  other  doctrine 
would  be  fraught  with  many  hardships  and  uncertainties,  and  would 
be  repugnant  to  the  well-established  policy  of  the  law. 

"It  was,  by  counsel  in  the  Kring  Case,  urged  thai  as  to  the 
rights  of  persons  charged  with  crime  under  subsequent  legisla- 
tion affecting  those  rights,  even  though  the  changes  in  the  law 
were  radically  to  the  disadvantage  of  the  accused,  it  is  not  ex 
post  facto,  because  it  was  a  change,  not  in  crimes,  but  in  criminal 
procedure.  This  view  the  Supreme  Court  of  the  United  States  re- 
fused to  accept,  but  proceeded  to  define  the  much  vexed  question 
as  to  what  is  meant  by  ^procedure'  as  a  law  term ;  and  said  court 
wisely  adopted  the  definition  laid  down  by  the  distinguished 
writer  on  criminal  law,  Joel  Prentiss  Bishop,  in  his  valuable  work 
on  Criminal  Procedure.  Bishop,  in  the  first  chapter  of  his  work, 
undertakes  to  define  what  is  meant  by  'procedure.'  He  says: 
*Sec.  2.  The  term  ^'procedure"  is  so  broad  in  its  signification  that 
it  is  seldom  employed  in  our  books  as  a  term  of  art.  It  includes 
in  its  meaning  whatever  is  embraced  by  the  three  technical  terms, 
pleading,  evidence,  and  practice.'  And  in  defining  'practice'  in 
this  sense,  he  says:  *The  word  means  those  legal  rules  which 
direct  the  course  of  proceeding  to  bring  parties  into  the  court,  and 
the  course  of  the  court  after  they  are  brought  in.'  Evidence: 
'Signifies  those  rules  of  law  whereby  we  determine  what  testimony 
is  to  be  admitted  and  what  rejected  in  each  case,  and  what  is  the 
weight  to  be  given  to  the  testimony  admitted.'  We  think  the 
court  in  the  Kring  v.  Missouri  case  lays  down  a  correct  and  clear 
idea  of  what  is  intended  by  the  word  'procedure'  as  applied  to  a 
criminal  case.  It  is,  therefore,  obvious  that  a  law  which  is  one 
of  procedure  may  be  decidedly  obnoxious  as  an  ex  post  facto;  for 
any  law  which  would  alter  the  legal  rules  of  evidence,  or  receive 
less,  or  different,  testimony  than  the  law  requires  at  the  time  of 
the  commission  of  the  offense,  or  would  apply  different  rules  for 
the  conduct  of  the  trial  of  the  ease,  is  an  ex  post  facto  law. 
Many  instances  might  be  cited  where  a  change  of  the  law  would 
not,  in  fact,  change  the  crime  or  its  punishment,  but  would  still, 
in  the  application  of  the  changed  condition  of  the  procedure,  ma- 
terially and  prejudicially  affect  the  rights  of  the  accused.  No 
ex  post  facto  law  will  be  enforced  against  the  accused  which  would 
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in  any  -way  be  prejudicial  to  his  rights.  We  think  that  Con- 
gress, in  passing  the  Enabling  Act,  intended  to  settle  the  question 
as  to  the  law  applicable  in  cases  then  pending  .in  the  Indian  Ter- 
ritory. Section  20  of  the  Enablng  Act  provides  (Act  March  4, 
1907,  c.  2911,  34  Stat.  1287).  'All  criminal  cases  pending  in  the 
United  States  Courts  in  the  Indian  Territory  not  transferred  to 
the  United  States  Circuit  or  District  Courts  in  the  state  of  Ok- 
lahoma, shall  be  prosecuted  to  final  determination  in  the  state 
courts  of  Oklahoma  under  the  laws  now  in  force  in  that  territory.' 
This  court,  therefore,  holds  that  the  law  in  force  in  the  Indian 
Territory  at  the  time  the  indictments  were  returned  in  the  cases 
against  the  relator  shall  govern  the  disposition  of  his  cases." 

At  the  time  this  crime  is  alleged  to  have  been  committed, 
and  the  time  the  defendant,  John  W.  Sharp,  was  indicted  in  the 
United  States  court  for  the  Northern  district  of  the  Indian  Ter- 
ritory, the  territory,  under  acts  of  Congress,  had  been  divided 
into  four  judicial  acts,  namely.  Northern,  Western,  Central,  and 
Southern;  and  United  States  courts  had  been  established  in  each 
district  with  jurisdiction  to  try  all  offenses  against  the  penal  laws 
put  in  force  in  gaid  Indian  Territory  by  the  various  acts  of  Con- 
gress. By  the  act  of  Congress  approved  May  2,  1890,  c.  182, 
26  Stat.  81,  entitled,  "An  act  to  provide  a  temporary  government 
for  the  territory  of  Oklahoma,  and  to  enlarge  the  jurisdiction  of 
the  United  States  courts  in  the  Indian  Territory,  and  for  other 
purposes,"  it  was  provided,  under  section  31  of  said  act,  that: 

"The  Constitution  of  the  United  States  and  all  general  laws 

of  the  United  States  which  prohibit  crimes  and  misdemeanors  in 

any  place  within  the  sole  and  exclusive  jurisdiction  of  the  United 

States,  except  in  the  District  of  Columbia,  and  all  laws  relating 

to  national  banking  associations,  shall  have  the  same  force  and 

effect  in  the  Indian  Territory  as  elsewhere  in  the  Unite  1  States. 
«     *     * » 

And  section  32  of  said  act  provided  as  follows: 
"That  the  word  ^county,'  as  used  in  any  laws  of  Arkansas 
which  are  put  in  force  in  tlie  Indian  Territory  by  the  provisions 
of  this  act,  shall  be  construed  to  embrace  the  teiTitory  within  the 
limits  of  a  judicial  division  in  said  Indian  Territory;  and  when- 
ever in  said  laws  of  Arkansas  the  word  ^county'  is  used,  the  words 
'judicial  division^  may  be  substituted  therefor,  in  said  Indian 
Territory,  for  the  purpose  of  tliis  act.     And  whenever  in  said  laws 
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of  Arkansas  the  word  'state'  or  the  words  ^state  of  Arkansas*  are 
used^  the  word  'territory'  or  the  words  'Indian  Territory*  may  be 
substituted  therefor,  for  the  purposes  of  this  act,  and  for  the  pur- 
pose of  making  said  laws  of  Arkansas  applicable  to  the  said  In- 
dian Territory;  but  all  prosecutions  therein  shall  run  in  the  name 
of  the  ^United  States.' " 

Under  section  33  of  said  act  it  is  provided  as  follows : 

"That  the  provisions  of  chapter  forty-five  of  the  said  General 
Laws  of  Arkansas  entitled  'Criminal  Law,'  except  as  to  the  crimes 
and  misdemeanors  mentioned  in  the  proviso  to  this  section,  and 
the  provisions  of  chapter  forty-six  of  said  General  Laws  of  Ar- 
kansas, entitled  'Criminal  Procedure,'  as  far  as  they  are  applicaBle, 
are  hereby  extended  over  and  put  in  force  in  the  Indian  Terri- 
tory, and  jurisdiction  to  enforce  said  provisions  is  hereby  confer- 
red upon  the  United  States  court  therein:  Provided,  that  in  all 
cases  where  the  laws  of  the  United  States  and  the  said  criminal 
laws  of  Arkansas  have  provided  for  the  punishment  of  the  same 
offenses,  the  laws  of  the  United  States  shall  govern  as  to  such 
oflfenses." 

The  act  of  Congress  approved  March  1,  1895,  c.  145,  28  Stat. 
693,  entitled  "An  act  to  provide  for  the  appointment  of  addi- 
tional judges  of  the  United  States  court  in  the  Indian  Territory, 
and  for  other  purposes,"  under  section  4,  provided,  among  other 
things^  as  follows: 

"The  provisions  of  chapter  forty-five  of  Mansfield's  Digest  of 
the  General  Laws  of  Arkansas,  entitled  'Criminal  Law,'  except  as 
to  the  crimes  and  misdemeanors  mentioned  in  the  proviso  of  this 
section,  and  chapter  forty-six  of  said  Laws  of  Arkansas,  contained 
in  said  Digest,  entitled  'Criminal  Procedure,'  and  chapter  nine- 
ty- one  of  said  General  Laws,  regulating  the  jurisdiction  and  pro- 
cedure before  justices  of  the  peace  in  civil  cases,  be,  and  they  are 
hereby  extended  to  and  put  in  force  in  the  Indian  Territory ;  and 
the  juriediction  to  enforce  said  provisions  is  hereby  conferred 
upon  the  United  States  court  in  the  Indian  Territory :  Provided, 
that  in  all  cases  where  the  laws  of  the  United  States  and  the  said 
criminal  laws  of  Arkansas  have  provided  for  the  punishment  of 
the  same  offenses,  the  laws  of  the  United  States  shall  govern  as 
to  said  offenses,  except  for  the  crime  of  larceny,  the  punishment 
for  which  shall  be  that  prescribed  by  the  laws  of  the  state  of  Ar- 
3  Cr.— 3 
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kansag,  any  law  in  force  in  said  Indian  Territory  to  the  contrary 
notwithstanding/' 

And  section  7  of  said  act  provides  as  follows: 

"That  all  prosecutions  for  crimes  or  offenses  of  which  United 
States  court  in  the  Indian  Territory  shall  have  jurisdiction  shall 
be  had  within  the  district  in  whicli  said  offense  shall  have  been 
committed,  and  in  the  court  nearest  or  most  convenient  to  the  lo- 
cality where  it  is  committed,  to  be  determined  by  the  judge  on 
motion  to  transfer  the  trial  of  the  case  from  one  court  to  another. 
*  *  *  All  cases  shall  be  tried  in  the  court  to  which  the  pro- 
cess is  returnable,  unless  a  change  of  venue  is  allowed,  in  which 
case  the  court  shall  change  the  venue  to  the  nearest  place  of  holding 
court  within  the  district,  and  any  civil  cause  may  be  removed  to 
another  district  for  trial  if  the  court  shall  so  order  on  the  appli- 
cation of  either  party." 

In  the  case  of  Simon  et  ah  v.  United  States,  reported  in  4  Ind. 
T.  688,  76  S.  W.  280,  Chief  Justice  Gill,  speaking  for  the  United 
States  Court  of  Appeals  of  the  Indian  Territory,  said: 

"This  court  has  held  in  Williams  v.  United  States,  4  Ind.  T. 
269,  69  S.  W.  871,  as  follows:  'But  under  Act  March  1,  1895, 
c.  145,  28  Stat.  696,  we  are  of  opinion  that  Congress  intended  to 
put  in  force,  and  did  put  in  force,  chapters  45  and  46  of  the  laws 
of  Arkansas,  contained  in  Mansf.  Dig.  (Ann.  St.  Ind.  .T.  1899, 
cc.  19,  20),  entitled,  respectively,  "Criminal  Law"  and  "Crim- 
inal Procedure,"  and,  except  where  the  punishment  is  different, 
as  provided  in  the  laws  of  the  United  States,  and  as  provided  in 
Mansfield's  Digest,  in  said  chapter  45,  said  chapters  45  and  46 
are  exclusive  of  all  other  laws,  except,  of  course,  such  laws  as  have 
since  been  put  in  force  by  Congress.'  In  other  words^  it  is  our 
construction  of  the  act  of  March  1,  1895,  that,  as  to  criminal  pro- 
cedure. Congress  has  fixed  for  Indian  Territory,  exclusive  of  all 
other  statutes  of  the  United  States,  chapter  46  of  Mansfield's 
Digest;  and  this  being  true,  section  1014,  Rev.  St.  U.  S.  (U.  S. 
Comp.  St.  1901,  p.  716),  has  no  force  in  Indian  Territory,  it 
being  in  conflict  with  chapter  46,  Mansf.  Dig.  By  express  pro- 
vision of  Congress,  Act  May.  2,  1890,  c.  182,  §  2,  26  Stat.  96 
(Ann.  St.  Ind.  T.  1899,  §^32),  it  is  provided  Uat  the  word 
"county,"  as  used  in  any  of  the  laws  of  Arkansas,  which  are  put 
in  force  in  the  Indian  Territory,  shall  be  construed  to  embrace 
the  territory  within  the  limits  of  the  judicial  divisions  in  said 
Indian  Territory',  and  whenever  in  said  laws  of  Arkansas  the  word 
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"count/^  is  used,  the  words  "judicial  division^'  may  be  substituted 
therefor  in  said  Indian  Territory.'"  (Binyon  v.  United  States, 
4  Ind.  T.  642,  76  S.  W.  265.) 

Fnder  sections  3982,  3983,  and  3984,  c.  90,  of  Mansfield's 
Digest  of  the  Statutes  of  Arkansas,  entitled  "Jury,"  which  chap- 
ter was  put  in  full  force  and  effect  in  the  Indian  Territory  by 
the  act  of  Congress  of  May  2,  1890,  the  grand  jurors  and  alter- 
nates and  petit  jurors  and  alternates  were  to  be  selected  in  the 
manner  provided  for  in  said  chapter,  from  the  electors  of  the 
county,  in  both  civil  and  criminal  cases  in  which  circuit  courts 
were  to  be  held.  Hence  it  followed  that,  in  the  Indian  Territory 
at  the  time  the  defendant  in  this  case  was  indicted,  had  he  been 
tried  in  the  United  States  court  for  the  Northern  district  of  said 
territory,  prior  to  statehood,  he  would  have  been  entitled  to  a 
petit  jury  drawn  from  the  residents  of  said  district,  possessing 
the  qualifications  of  electors  as  provided  in  the  chapter  of  Mans- 
field's Digest,  referred  to,  relating  to  jurors.  Section  2225  of 
Mansfield's  Digest  of  the  Statutes  of  Arkansas,  chapter  46,  en- 
titled  "Criminal   Procedure,"   provides  as   follows: 

"Where  the  judge  of  the  circuit  court  is  satisfied,  after  having 
made  a  fair  etfort  in  good  faith,  for  that  purpose,  that  from  any 
cause  it  will  be  impracticable  to  obtain  a  jury  free  of  bias  in  the 
county  wherein  the  prosecution  is  pending,  he  shall  be  authorized 
to  order  the  sheriff  to  summon  a  sufficient  number  of  qualified 
jurors  from  some  adjoming  county  in  which  the  judge  shall  be- 
lieve there  is  the  greatest  probability  of  obtaining  impartial  jur- 
ors, and,  from  those  so  summoned,  the  jury  may  be  formed." 

Section  2227  of  said  chapter  and  digest  provides: 
"The  sheriff  shall  have  the  same  power  of  summoning  jurors 
under  such  order  that  he  would  have  in  the  county  of  which  tie 
is  the  sheriff,  and  the  court  the  same  power  of  coercing  the  at- 
tendance of  such  jurors  that  it  would  have  if  they  were  summoned 
in  the  same  county." 

This  was  the  law  in  the  Indian  Territory,  prior  to  statehood, 
and  after  the  passage  of  the  acts  of  Congress  referred  to  herein; 
and  the  United  States  District  Judge  of  the  Northern  district  of 
the  Indian  Territory  had  the  power  to  enforce  its  provisions 
whenever  in  his  sound  judgment    and    discretion,    after    having 
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made  a  fair  eflfort  in  good  faith  to  obtain  a  jury  free  from  bias  in 
the  district,  to  summon  a  petit  jury  from  some  adjoining  district 
in  the  Indian  Territory,  and  this  law  would  unquestionably  give 
the  district  court  of  any  county  in  tliis  state,  in  cases  falling  within 
the  scope  and  purview  of  this  decision,  the  authority  and  right  to 
summon  jurors  from  a  county  other  than  the  county  in  which 
the  defendant  is  being  tried  and  the  court  sitting.  In  other 
words,  where  the  word  "count/'  appears  in  said  chapter,  the 
words  "judicial  division"  under  the  act  of  Congress  already  above 
referred  to  in  this  opinion,  should  be  substituted,  and  since  under 
the  act  of  Congress,  May  2,  1890,  referred  to  herein,  "the  Con* 
stitution  of  the  United  States  and  all  general  laws  of  the  United 
States,  which  prohibit  crimes  and  misdemeanors  in  any  place 
within  the  sole  and  exclusive  jurisdiction  of  the  United  States, 
except  in  the  District  of  Columbia,  and  all  laws  relating  to  na- 
tional banking  associations,  shall  have  the  same  force  and  effect 
in  the  Indian  Territory  as  elsewhere  in  the  United  States,"  it  fol- 
lows in  our  opinion  that  the  Constitution  of  the  United  States 
certainly  had  as  much  force  and  effect  in  the  Indian  Territory  as 
elsewliere  in  the  United  States,  if  the  act  of  May  2,  1890,  is  to 
be  given  any  effect  at  all,  and  that  it  must  be  held  to  mean  that 
the  Constitution  of  the  United  States  shall  have  the  same  force 
and  effect  in  the  Indian  Territory,  from  and  after  the  passage 
of  this  act  of  Congress  by  which  the  Constitution  of  the  United 
States  was  in  express  terms  put  in  full  force  and  effect  in  the 
Indian  Territory,  as  in  the  states  of  the  Union  and  in  the  or- 
ganized territories  thereof.  It  seems  to  us  that  any  other  construc- 
tion would  do  violence  to  the  very  words  of  the  act  itself,  for  if 
the  Constitution  does  not  have  the  same  force  and  effect  in  the 
Indian  Territory  after  the  passage  of  this  act  that  it  has  in  the 
states  and  in  the  organized  territories  of  the  Union,  then  there 
must  be  places  "elsewhere  in  the  United  States"  where  the  Con.sti- 
tution  has  a  greater  force  than  in  the  Indian  Territory. 

The  sixth  amendment  to  the  Constitution    of    the    United 
States  provides: 

"In   all   criminal   prosecutions,  the   accused   shall   enjoy  the 
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right  to  a  speedy  and  public  trial,  by  an  impartial  jury  of  fhe 
state  and  district  wherein  the  crime  shall  have  been  committed, 
which  district  shall  have  been  previously  ascertained  by  law/'  etc. 

At  the  time  of  the  alleged  commission  of  the  offense  in  this 
case  the  Constitution  of  the  United  States  was  in  full  force  and 
effect  and  vigor  in  the  Indian  Territory,  *'as  elsewhere  in  the 
United  States" ;  the  districts  of  said  territory  have  been  "previously 
ascertained  by  law''  of  the  United  States,  and  under  the  provisions 
of  the  sixth  amendment  of  the  Constitution  of  the  United  States 
and  the  provisions  of  section  7  of  the  act  of  Congress  approved 
March  1,  1895,  the  accused,  had  he  been  brought  to  trial  in  the 
United  States  court  for  the  Northern  district  of  the  Indian  Ter- 
ritory, under  the  laws  in  force  then,  as  they  stood  prior  to  state- 
hood, as  a. matter  of  substantial  right,  was  entitled  to  enjoy  a 
speedy  and  public  trial  by  an  impartial  jury  of  the  Indian  Terri- 
tory, drawn  from  the  body  of  the  Northern  district  as  it  then 
stood. 

The  case  of  United  States  v.  Oreen  et  at.  (D.  C.)  146  Fed. 
7T6,  is  precisely  in  point.     In  that  case  Speer,  Judge,  said: 

"The  broad  question  involved  depends  upon  the  proper  con- 
struction to  be  given  article  6  of  the  amendments  to  the  Constitu- 
tion of  the  United  States.  This  was  one  of  those  great  provisions  of 
personal  right  which  were  exacted  by  the  American  people  as  a 
condition  to  the  adoption  of  the  Constitution  itself.  It  was  pro- 
posed to  the  Legislatures  of  the  several  states  by  the  first  Con- 
gress on  the  25th  of  September,  1779,  and  was  ratified  by  a  suffi- 
cient number  of  the  states  in  that  year  and  in  the  years  immed- 
iately following.  It  provides!  ^In  all  criminal  prosecutions  the 
accused  shall  enjoy  the  right  to  a  speedy  and  public  trial,  by  an 
impartial  jury  of  the  state  and  district  wherein  the  crime  shall 
have  been  committed,  which  district  shall  have  been  previously 
ascertained  by  law.'  The  term  ^previously  ascertained  by  law^ 
necessarily  imports  previously  to  the  commission  of  the  crime,  or 
at  least  to  the  accusation.  Now  it  will  not  be  disputed  that  the 
offense  charged  against  the  prisoners,  if  offense  it  be,  was  com- 
mitted before  the  creation  of  the  Southwec«tern  division  of  the 
Southern  district  of  Georgia,  with  provision  for  courts  at  Valdosta. 
At  that  time  the  Eastern  division  of  the  district  compr<?hended 
the  counties  from  which  the  grand  jurors  who  found  the  indict- 
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ments  under  consideration  were  drawn.  The  district  as  it  then 
stood  was,  therefore,  the  district  as  it  had  been  previously  ascer- 
tained by  law.  It  follows  that  since  a  large  number  of  counties 
Have  been,  subsequently  to  the  alleged  commission  of  the  ofFenno, 
withdrawn  from  the  Eastern  division  and  comprehended  in  tlic 
Southwestern  division,  the  Eastern  division  now  at  this  time  is 
not  as  it  had  been  previously  ascertained  by  law.  It  follows  that 
this  principle  of  our  organic  law,  which  is  over  and  above  all 
other  laws,  obliges  the  court  to  try  the  defendants  in  the  district 
as  it  stood  at  the  time  the  offense  is  alleged  to  have  been  com- 
mitted. The  obvious  intention  of  the  framers  of  the  Constitu- 
tion was  to  create  a  vicinage  for  the  court  from  which  jurors  must 
be  drawn.  The  vicinage  was  the  late  Eastern  division  of  the 
Southern  district  of  Georgia,  but  that  vicinage  had  been  impaired, 
as  we  have  seen,  by  an  act  of  Congress.  Acts  of  Congress  cannot 
impair  the  Constitution  or  its  effect.  It  follows,  therefore,  that 
as  to  these  prisoners  the  vicinage  in  which  they  are  td  be  tried  is 
the  Eastern  division  of  the  Southern  district  of  Georgia  as  it  had 
been  previously  ascertained  at  the  time  the  offense  is  alleged  to 
have  been  committed.*' 

The  defendant  made  the  following  objection  at  the  incep- 
tion of  the  trial,  which  was  overruled  and  an  exception  duly  saved, 
to  wit: 

"That  this  court  has  no  jurisdiction  to  proceed  further,  and 
for  the  further  reason  that  the  jury  was  not  properly  impaneled 
and  according  to  law.*' 

Taking  this  view  of  the  law,  we  must  hold  that  this  defend- 
ant in  this  case  was,  and  is  now,  entitled  to  have  a  petit  jury, 
possessing  the  qualifications  provided  for  under  the  laws  of  Ar- 
kansas in  force  in  the  Indian  Territory  at  the  time  of  the  alleged 
commission  of  the  crime  of  which  he  stands  charged,  drawn  from 
the  body  of  what  was  the  Northern  district  of  the  Indian  Terri- 
tory at  the  time  of  the  alleged  commission  of  the  offense.  Under 
the  "Enabling  Act"  the  district  coui-ts  of  the  various  counties 
which  have  been  carved  out  of  what  was  the  Indian  Territory  are 
made  successors  of  the  old  United  States  courts,  and  are  given 
full  power  and  jurisdiction  to  proceed  with  all  cases  that  were 
pending  when  statehood  came  and  which  have  been  subsequently 
and  properly  transferred  to  them  for  trial,  under  the  laws  that 
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were  in  force  in  said  territory  at  the  time  of  the  passage  of  said 
act. 

Section  2283  of  chapter  46  of  Mansfield's  Digest,  entitled 
"Criminal  Procedure,"  provides: 

"A  general  verdict  is  either  ^guilty'  or  *not  guilty*;  if  guilty, 
the  jury  affixing  the  punishment,  if  the  amount  thereof  is  not 
(ictemiined  by  law." 

In  this  case  the  record  shows  that  the  defendant  requested 
the  trial  court  to  give  the  following  instruction,  to  wit: 

^TTou  are  instructed  that  if  you  should  find,  by  your  ver- 
dict, the  defendant  guilty  of  manslaughter,  you  may  fix  the  pun- 
ishment at  a  fine  of  not  more  than  $1,000,  or  by  imprisonment 
not  more  than  10  years,  or  by  both  fine  and  imprisonment." 

And  that  the  trial  court  refused  to  grant  the  request  of  the 
defendant  as  contained  in  said  instruction,  to  which  refusal  the 
defendant  duly  excepted. 

In  the  case  of  Taylor  v.  United  States,  reported  in  6  Ind. 
T.  350,  98  S.  W.  123,  Chief  Justice  Gill,  speaking  for  the  United 
States  Court  of  Appeals  of  the  Indian  Territory,  among  other 
things,  said: 

"Counsel  for  appellee  contends  in  a  very  strong  presentation 
of  the  matter,  that  the  district  courts  in  Indian  Territory  are 
governed  as  to  fixing  penalties  by  the  United  States  Statutes  and 
procedure,  and  that  the  court  alone  is  authorized  to  fix  the 
penalty,  the  gury  being  authorized  only  to  determine  whether 
guilty  or  not.  We  cannot  accede  to  this.  In  Williams  v.  United 
.States,  4  Ind.  T.  204,  69  S.  W.  849,  this  court  held:  'But, 
under  the  act  of  March  1,  1895,  we  are  of  opinion  that  Congress 
intended  to  put  in  force,  and  did  put  in  force,  chapters  45 
and  46  of  Mansfield's  Digest,  entitled  respectively  "Criminal 
liaw"  and  "Criminal  Procedure."'  Watkins  v.  United  States^  1 
Ind.  T.  364,  41  S.  W.  1044.  Mansf.  Dig.  c.  46,  §  2283,  provides 
what  a  general  verdict  of  a  jury  shall  contain  as  follows:  'Sec- 
tion 2283.  A  general  verdict  is  either  "guilty"  or  "not  guilty"; 
if  guilty,  the  jury  affixing  the  punishment,  if  the  amount  thereof 
is  not  determined  by  law.'  Holding,  as  we  do,  that  chapter  46 
of  Mansfield's  Digest  is  in  force,,  the  law  gives  the  defendant  the 
right  to  demand  that  the  jury  affix  the  punishment,  except  under 
those  statutes  in  which  it  is  provided  that  the  punishment  shall 
he  fixed  in  the  discretion  of  the  court.     Failure  to  instruct  tlie 


Digitized  by  VnOOQ IC 


40  3  Oklahoma  Criminal  Reports. 

Opinion  of  the  Court. 

jury  of  this  right,  when  requested  by  defendant,  is  prejudicial 
error.     The  motion  or  new  trial  should  have  been  granted. 

"The  cause  is  i:eversed,  and  remanded  with  directions  to 
grant  defendant  a  new  trial." 

In  the  case  of  Reynolds  v.  United  States,  reported  in  7  Ind. 
T.  51,  103  S.  W.  762,  Justice  Clayton,  in  delivering  the  opinion 
of  the  United  States  Court  of  Appeals  for  the  Indian  Territory, 
said: 

"Tlie  fourteenth  specification  of  error  is  that  the  court  erred 
in  refusing  to  allow  the  jury  to  assess  the  punishment.  In  the 
case  of  Taylor  v.  United  States,  6  Ind.  T.  350,  98  S.  W.  123, 
this  court,  speaking  through  Chief  Justice  Gill,  says:  ^Holding, 
as  we  do,  that  chapter  46  of  Mansfield's  Digest  is  in  force,  the 
law  gives  the  defendant  the  right  to  demand  that  the  jury  aflSx 
the  punishment,  except  under  the  statutes  in  which  it  is  provided 
that  the  punishment  shall  be  fixed  in  the  discretion  of  the  court. 
Failure  to  instruct  the  jury  of  this  right  when  requested  by.  de- 
fendant is  prejudicial  error.'  In  this  case,  while  there  was  no 
request  for  such  a  charge,  the  court,  over  the  objection  of  the 
defendant,  to  which  exception  was  saved,  instructed  the  JU17  that 
they  were  not  to  assess  the  punishment,  and  of  course  this  was 
equivalent  of  a  request,  and  therefore  prejudicial  error,  entitling 
the  defendant  to  a  new  trial.     ♦     ♦     ♦  *^ 

Holding  this  view  of  the  law,  as  we  are  compelled  to  do  un- 
der the  authorities  cited,  it  was  reversible  error  in  the  trial  court 
to  refuse  to  give  this  instruction  asked  for  by  the  defendant 
which  permitted  the  jury  to  fix  his  punishment  in  the  event  they 
found  him  guilty,  as  the  defendant  was  entitled  to  be  tried  and 
to  be  dealt  with  under  the  law  as  it  existed  at  the  time  of  the 
commission  of  the  crime  of  which  he  stood  charged,  and  the  denial 
of  this  right  under  the  law  imposed  a  hardship  upon  the  accused, 
seriously  altered  his  position  to  his  disadvantage,  and  was  pre- 
judicial to  his  substantial  rights. 

Section  2239  of  Mansfield's  Digest  (chapter  46),  entitled 
"Criminal  Procedure,"  is  as  follows: 

"The  state  shall  be  entitled  to  ten  peremptory  challenges  in 
prosecutions  for  felony,  and  to  three  in  prosecution  for  misde- 
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Section  2240  of  said  digest  (chapter  46),  entitled,  "Criminal 
Procedure/'  provides: 

"The  defendant  is  entitled  to  twenty  peremptory  challenges 
in  prosecutions  for  felony,  and  to  three  in  prosecutions  for  misde- 
meanor.'' 

In  the  case  of  Watkina  v.  United  States,  reported  in  1  Ind. 
T.  364,  44  S.  W.  1044,  the  United  States  Court  of  Appeals  of 
the  Indian  Territory,  speaking  through  Chief  Justice  Springer, 
said: 

"The  first  error  assigned  presents  the  question  as  to  whether 
the  laws  of  the  United  States  in  force  in  all  the  states,  or  the 
laws  of  Arkansas,  put  in  force  in  the  Indian  Territory,  govern  in 
the  selection  of  juries  in  capital  cases  in  the  United  States  court. 
The  United  States  Revised  Statutes  (section  819)  limits  the  gov- 
ernment to  five  peremptory  challenges  in  capital  cases,  while  sec- 
tion 2239  of  Mansfield's  Digest  of  the  Laws  of  Arkansas,  in  force 
in  the  Indian  Territory,  allows  the  prosecution  ten  challenges  in 
such  cases.  Chapter  46  of  Mansfield's  Digest  entitled  ^Criminal 
Procedure,'  was  put  in  force  in  the  Indian  Territory,  both  by  act 
of  May  2,  1890  (section  33),  and  by  the  act  of  March  1,  1895 
(section  4).  By  the  former  act  the  provisions  of  this  chapter  were 
qualified  by  the  words,  'as  far  as  they  are  applicable,'  but  by  the 
last-named  act  there  was  no  qualification  or  exception  whatever. 
We  are  therefore  of  the  opinion  that  in  capital  and  other  felony 
cases  the  provisions  of  section  2239  of  Mansfield's  Digest,  which 
allow  the  prosecution  ten  peremptory  challenges,  are  in  force  in 
the  Indian  Territory,  and  that  the  court  did  not  commit  any  error 
in  allowing  that  number  of  challenges  in  this  case." 

Under  this  decision,  in  view  of  section  2240  of  Mansfield's 
Digest,  a  defendant,  charged  by  indictment  with  the  commission 
of  a  felony  in  the  United  States  court  for  any  judicial  district  of 
the  Indian  Territory,  prior  to  statehood,  in-  the  prosecution  for 
such  felony,  under  such  indictments,  in  the  district  courts  of  the 
.state  of  Oklahoma  to  which  such  cases  have  been  properly  trans- 
ferred by  the  provisions  of  the  Enabling  Act,  is  entitled  to  twenty 
peremptory  challenges  in  all  such  cases. 

We  are  therefore  of  the  opinion  that  the  defendant  in  this 
case,  the  plaintiff  in  error  here,  is  entitled  to  be  tried  and  dealt 
with  under  the  laws  as  they  existed  at  the  time  of  the  alleged 
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commission  of  the  crime  of  which  he  stands  charged,  in  all  mat- 
ters wliere  such  laws  vouchsafe  to  him  a  substantial  protection. 
And  when,  subsequent  to  the  alleged  commission  of  the  oflfenpe, 
such  laws,  if  not  wholly  dispensed  with,  have  been  so  altered  or 
impaired,  before  he  is  placed  on  his  trial,  as  to  injuriously  affect 
and  prejudice  his  substantial  rights,  impose  hardships  upon  him, 
and  seriously  alter  his  position  or  situation  to  his  disadvantage,  to 
such  extent  such  subsequent  abrogation  or  alterations  in  the  laws 
must  be  held  to  be  ex  post  facto.  Inasmuch  as  there  must  be  a 
new  trial,  we  do  not  deem  it  necessary  to  notice  the  other  speci- 
fications of  error  contained  in  the  record,  and  as  to  them  we  there- 
fore express  no  opinion. 

Reversed  and  remanded,  with  instructions  to  the  trial  court 
to  give  defendant,  plaintiff  in  error  here,  a  new  trial. 

FURMAN,  Presiding  Judge,  and  DOYLE,  Judge,  concur. 


Ira  Brown  v.  State. 

No.  223.     Opinion  Filed  October  2,  1909. 

(104    Pac.    78.) 

ASSAULT  AND  BATTERY— Assault  With  Deadly  Weapon— Suf- 
ficiency of  Evidence.  Upon  the  trial  of  an  indictment  charging 
an  assault  with  a  deadly  weapon,  to  wit,  a  knife,  without  any 
description  of  the  knife,  and  where  the  proof  fails  to  show  the 
kind  or  character  of  the  knife,  or  that  the  wounds  inflicted 
thereby  would  likely  produce  death,  and  where  the  evidence 
that  was  offered  in  regard  to  the  weapon  repels  the  idea  that 
the  knife  was  a  deadly  weapon,  a  new  trial  should  be  granted  on 
the  motion  of  the  defendant  alleging  the  insufficiency  of  the 
evidence  to  sustain  the  verdict  of  the  jury. 

ASSAULT  AND  BATTERY— Assault  With  Deadly  Weapen— 
Statutes.  Sess.  Laws  1901,  p.  108.  c.  13.  art.  1,  entitled  "Assault 
with  Intent  to  kill,"  embraces  several  species  of  offense,  all  pun- 
ishable alike,  yet  different  In  description  and  degrees,  as  In  S'>me 
of  the  offenses  denounced  therein  a  conviction  may  be  had  of  a 
lesser  degree  or  misdemeanor,  while  under  the  last  offense  de- 
nounced therein  there  are  no  lesser  degrees. 
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3-  APPEAL  AND  ERROR— Review— Question*  of  Fact.  Where  the 
evidence  in  a  case  to  sustain  a  verdict  of  guilty  is  of  such  a  weak 
and  uncertain  character  that  the  court  cannot  say  that  the  Jury 
was  not  influenced  by  prejudice,  passion,  or  irrelevant  and  Incom- 
petent testimony,  a  grreat  deal  of  such  testimony  appearing  in 
the  record,  this  court  will  order  a  new  trial. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Kay  County;  W.  M.  Bowles,  Judge. 

Ira  Brown  was  convicted  of  an  assault  with  a  deadly  weapon, 
and  he  appeals.     Reversed,  with  directions  to  grant  a  new  trial. 

The  plaintiflF  in  error,  Ira-  Brown,  was  tried  and  convicted  of 
the  offense  of  assault  with  a  deadly  weapon,  and  upon  said  con- 
viction was  sentenced  by  the  court  to  serve  a  term  of  seven  years 
in  the  state  prison.    From  such  judgment  and  sentence  he  appeals. 

Judge  Doyle  being  of  counsel  for  the  defendant  in  the  trial 
of  this  cause  below,  was  disqualified  to  sit  in  this  cause  in  this 
court,  and  the  fact  having  been  duly  certified  to  the  Governor, 
as  provided. for  by  law,  C.  B.  Buckner,  of  Guthrie,  Okla.,  was 
duly  commissioned  by  the  Governor  to  sit  in  this  case  as  special 
judge. 

Cress  &  Carter,  for  plaintiff  in  error. 

C.  J,  West,  Atty.  Gen.,  for  defendant  in  error. 

BUCKNER,  Special  Judge,  (after  stating  the  facts  as 
above).  The  plaintiff  in  error  was  prosecuted  by  indictment  for 
the  offense  of  an  assault  with  a  deadly  weapon  upon  the  person 
of  one  Horton.  The  statute  (Sess.  Laws  1901,  p.  108,  c.  13,  art. 
1),  under  which  the  prosecution  was  conducted  reads  as  follows: 

''Every  person  who  intentionally  and  wrongfully  shoots, 
shoots  at,  or  attempts  to  shoot  at  another,  with  any  kind  of  fire- 
arm, air  gun  or  other  means  whatever,  with  intent  to  kill  any  per- 
son, or  who  commits  any  assault  and  battery  upon  another  by 
means  of  any  deadly  weapon,  or  by  such  other  means  or  force  as  is 
likely  to  produce  death  or  in  resisting  the  execution  of  any  legal 
process  is  punishable  by  imprisonment  in  the  territorial  prison  not 
exceeding  ten  years.'' 

The  indictment  charges  that  the  defendant  and  others,  nam- 
ing them,  "unlawfully,  knowingly,  willfully,  intentionally,  wrong- 
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fully,  and  feloniously,  with  certain  knives,  the  same  then  and 
there  being  deadly  weapons,  which  they  then  and  there  in  their 
hands  had  and  held,  commit  an  assault  and  battery  on  one  John 
Horton  and  they,  the  said  Ira  Brown,  Eoy  Temple,  and 
Vick  Minnick,  with  the  said  knives  held  in  their  hands  as 
aforesaid,  then  and  there  at  and  against  and  into  the  head  and 
face  and  against  and  into  divers  other  parts  of  the  body  and  person 
of  him,  the  said  John  Horton,  with  said  knives,  so  held  in  their 
hands  as  aforesaid,  did  strike,  cut,  and  wound,  as  aforesaid,  the 
head,  face,  body,  and  person  of  him,  the  said  John  Horton,  with 
the  felonious  intent  then  and  there  and  thereby,  he,  the  said  John 
Horton,  unlawfully,  knowingly,  willfully,  intentionally,  wrong- 
fully, and  feloniously  to  kill."  To  this  indictment  a  severance 
of  trial  was  taken,  and  the  plaintiff  in  error,  Ira  Brown,  was  separ- 
ately tried  and  convicted. 

The  above  statute  embraces  several  species  of  offense,  pun- 
ishable alike,  yet  different  both  in  description  and  degree,  as  ap- 
pears in  some  of  the  offenses  denounced  a  person  may  "be  convicted 
of  a  lesser  degree  or  misdemeanor,  while  under  the  last  offense 
there  are  no  degrees.  The  defendant  by  the  indictment  in  this 
case  is  charged  with  a  violation  of  that  species  of  the  offense  the 
elements  of  which  are  an  assault  and  battery  upon  another  by 
means  of  a  deadly  weapon,  or  by  other  means  of  force  likely  to 
produce  death.  The  language  of  the  indictment  is  that  "defend- 
ants with  certain  knives,  the  same  being  deadly  weapons,  which 
they  then  and  there  in  their  hands  had  and  held,  commit  an 
assault  and  battery  on  one  John  Horton,"  etc.  An  ordinary  pen- 
knife is  not  necessarily  a  deadly  weapon.  A  witness'  testimony  is 
no  stronger  than  it  is  made  on  his  cross-examination.  Kof)f  v. 
Monroe  Stone  Co.,  133  Mich.  296,  95  N.  W.  72.  The  prosecuting 
witness,  Horton,  testified,  in  answer  to  a  question  concerning  the 
assault  and  battery,  as  follows: 

"No;  here  is  where  he  struck  me  first  [indicating],  and  after 
that  he  broke  his  knife  blade,  and  I  had  on  a  thin  shirt,  and  of 
course  he  struck  me  with  the  blunt  end  of  the  knife  blade  and 
made  this  scar." 
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Troup,  the  next  witness  for  the  state,  was  a  night  watchman 
at  Ponca  City,  the  scene  of  the  affray,  and  the  only  testimony 
given  by  him  relative  to  the  assault  was  that  he  saw  Horton  after 
the  alleged  assault  at  the  depot,  and  that  Horton  was  bleeding. 
The  next  witness  for  the  state  was  Dr.  Eoberson,  who  testified  that 
he  was  called  to  see  Horton;  that  Horton  was  bleeding  a  good 
deal  when  he  reached  him,  and  described  the  wounds  of  Horton 
as  follows :  That  Horton  had  a  wound  on  the  face  and  on  the  hand, 
*and  a  small  cut  on  the  breast  and  possibly  another  on  the  arm. 
When  asked  if  the  wounds  would  be  apt  to  cause  death,  he  said 
that  that  depended  on  a  good  many  circumstances.  They  might, 
or  they  might  not,  according  to  circumstances.  When  asked  if 
there  was  a  probability  that  they  might,  answered  that  they  could, 
and  in  describing  the  wounds  said  the  one  on  the  wing  of  the  nose 
was  about  an  inch  to  an  inch  and  a  half  in  length,  and  was  quite 
deep,  almost  through  the  lip;  the  one  on  the  hand  he  said  was 
not  deep',  and  the  one  on  the  breast  was  very  shallow,  only  through 
the  skin.  On  cross-examination  the  doctor  stated  that  the  woundn 
in  and  of  themselves  could  not  produce  death.  The  next  witness 
for  the  state,  Brilley,  did  not  testify  to  anything  relative  to  the 
weapon  used  or  the  wounds  received.  The  only  other  witness. 
Reeves,  testified  to  Horton  being  at  his  home  after  the  affray. 
Under  this  evidence  it  cannot  be  said,  either  as  a  matter  of  law  or 
matter  of  fact,  that  a  knife  with  the  blade  broken  off  is  a  deadly 
weapon.  Evins  v.  State,  46  Ala.  88.  There  is  no  evidence  as  to  the 
size  of  the  knife,  or  the  length  of  the  broken  blade.  The  evidenco 
shows  that  the  wounds  inflicted  by  the  knife  were  slight,  and  not  of 
a  serious  nature.  There  being  no  proof  in  the  record  of  the  deadly 
character  of  the  weapon,  and  such  proof  as  was  offered  repelling 
the  idea  that  the  weapon  was  deadly,  dangerous,  or  likely  to  pro- 
duce death,  the  motion  of  the  plaintiff  in  error  based  on  the 
ground  of  the  •  insuflSciency  of  the  evidence  to  sustain  the  verdict, 
should  have  been  granted.    Key  v.  State,  12  Tex.  App.  506. 

The  plaintiff  in  error  complains  that  the  verdict  of  the  jury 
is  not  sustained  by  the  evidence,  and  this  court  is  not  unmindful 
of  the  rule  that  appellate  courts  should  not  disturb  verdicts  of 
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juries  in  cases  where  there  is  a  conflict  in  the  evidence,  and  es- 
pecially where  the  verdict  has  been  approved  by  the  trial  judge 
upon  a  motion  for  a  new  trial ;  yet  where  the  evidence  in  the  case 
to  sustain  the  verdict  is  of  such  weak  and  uncertain  character  that 
the  court  cannot  say  that  the  jury  was  not  misled  by  irrelevant 
and  illegal  testimony  appearing  in  the  record,  and  did  not  act 
upon  prejudice  or  passion,  this  court  will  order  a  new  trial.  Drury 
V.  Territory,  9  Okla.  398,  60  Pac.  101.  We  have  examined  the 
evidence  in  this  case,  and  find  it  very  weak  and  uncertain,  and# 
on  this  evidence  the  defendant  was  sentenced  by  the  court  to  serve 
a  period  of  seven  years  in  the  state  prison.  He  is  a  young  man, 
having  a  family,  and  as  far  as  the  record  discloses  has  always 
borne  a  good  character.  There  is  no  evidence  whatever,  except  the 
testimony  of  the  prosecuting  witness,  that  the  defendant  com- 
mitted the  crime  charged.  On  the  other  side,  the  evidence  is 
most  convincing  that  he  did  not,  at  least,  taking  the  testimony  as 
a  whole,  it  is  so  uncertain  as  to  raise  a  reasonable  doubt.  Okla.  St. 
1893,  §  5201 ;  Ratzky  v.  People,  29  N.  Y.  124.  And  such  a  severe 
sentence  should  not  be  permitted  to  stand  on  such  weak  evidence. 
The  case  involves  the  identity  of  the  defendant  by  the  prose- 
cuting witness.  The  evidence  shows  that  the  prosecuting  witness 
is  nearly  blind ;  he  was  a  stranger  in  Ponca  City ;  does  not  claim  to 
have  ever  known  the  defendant ;  says  that  he  met  him  for  the  firsl 
time  in  a  saloon  a  few  minutes  before  he  was  assaulted.  His  testi- 
mony is  as  follows:  That  he  was  assaulted  by  three  persons,  and 
that  those  persons  were  Brown,  Temple,  and  Minnick;  that  he  saw 
these  three  persons  in  Daley's  saloon  just  before  the  assault;  that 
one  of  them  paid  for  a  cigar  for  him;  that  after  that 
he  left  the  saloon  to  go  to  the  depot;  and  that  these  three 
persons  came  out  of  the  saloon,  followed  him,  and  assaulted  him. 
He  testifies  positively  that  the  assault  was  made  at  half  past  11 
o'clock  that  night;  that  he  first  saw  defendant,  Brown,  in  Daley's 
saloon  that  night  about  half  past  10  o'clock,  getting  along  towards 
11  o'clock.  Further  on  he  testifies  that  he  did  not  go  into  Daley's 
saloon  that  night  until  11  o'clock,  and  that  he  remained  in  the 
saloon  15  or  20  minutes  before  leaving  for  the  depot,  on  which 
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mission  he  claims  to  have  been  assaulted.  The  manner  of  the 
witness  in  answering  questions  shows  that  he  was  not  frank.  As 
against  this  testimony  the  evidence  of  other  witnesses  shows  that 
Temple  was  tending  bar  in  Dale/s  saloon  that  night,  and  that  the 
saloon  was  kept  open  until  12  o'clock  that  night,  and  that  Temple 
could  not  have  been  one  of  the  parties  who  made  the  assault. 
Besides  this  William  Collins  testified  that  he  saw  Horton  uptown 
the  night  of  the  assault,  and  saw  Horton  on  the  way  to  the  depot 
ju^t  prior  to  the  assault;  that  he  (Collins)  was  stopping  at  a  feed- 
yard  near  the  place  of  the  assault;  and  that  he  saw  Horton  and 
some  other  person  walking  together  towards  the  depot;  and  that 
there  was  only  one  person  with  Horton ;  and  that  he  knew  Brown ; 
and  that  it  was  not  Brown  with  Horton.  Other  witnesses  testified 
to  seeing  Horton  on  the  streets  taking  up  collections  at  the  time 
he  claimed  he  was  loitering  in  the  saloon  of  Daley.  Both  Temple 
and  Brown  testify  that  Brown  was  not  in  Daley's  saloon  on  the 
day  of  the  assault  after  4  o'clock  in  the  afternoon  of 'that  day. 
Both  Brown  and  Temple  deny  that  they  made  the  assault.  Troup, 
a  witness  for  the  state,  said  that  he  met  defendant,  Brown,  on  the 
night  of  the  assault  in  company  with  a  man  named  Thomas,  and 
that  Brown  and  Thomas  had  a  drunken  man  in  their  possession, 
and  that  this  was  between  11  and  12  o'clock  that  night,  and  that 
he  took  the  dnmken  man  and  put  him  in  jail;  that  he  looked  at 
his  watch  when  he  put  the  man  in  jail,  and  it  was  then  just  half 
past  11  o'clock.  Thomas  corroborates  this  statement,  and  says 
that  after  they  turned  the  drunken  man  over  to  Troup  he  and 
Brown  came  back  to  town,  and  separated  on  a  comer;  that  just 
as  they  separated  a  man  named  Cravens  came  up,  and  that  Cravens 
and  Brown  went  away  together.  Cravens  testified  that  he  met 
Brown  and  Thomas  at  the  place  stated  by  Thomas  where  they 
turned  the  drunken  man  over  to  OflBcer  Troup.  Cravens  then  says 
that  he  and  Brown  went  home  together ;  that  on  the  way  they  met 
Brown's  wife,  father,  and  mother;  that  they  all  then  went  back 
to  Brown's  father's  house;  and  that  he  thought  it  was  about  11 
o'clock. 

Lee  Brown  testifies  that  he  took  Mrs.  Ira  Brown  and  three 
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young  ladies  to  the  shows  that  night;  that  they  returned  home 
about  11  o'clock  that  night;  that  after  they  reached  home  he  and 
his  wife  and  Ira's  wife  started  up  to  the  defendant's  house;  and 
that  on  the  way  they  met  Cravens  and  the  defendant ;  and  that  they 
with  the  defendant  then  all  returned  to  his  home  and  stayed  there 
that  night.  OUie  Brown  testified  that  she  would  judge  it  was 
about  10  o'clock  when  they  left  the  shows  uptown,  and  corroborated 
Lee  Brown  as  to  meeting  Cravens  and  her  husband.  Malinda 
Brown  testified  that  her  husband  and  Ira's  wife  and  the  three 
young  ladies  returned  home  from  the  shows  between  10  and  11, 
and  that  when  Ira  Brown  came  that  night,  he  and  his  wife  stayed 
all  night  with  them,  and  that  he  came  between  10  and  11  o'clock. 
Geo.  Cripe  testified  that  he  saw  Horton  uptown  on  the  streets  8 
or  10  minutes  before  the  assault.  Ira  Brown  testified  that  he  went 
home  with  Cravens,  and  reached  there  about  11  o'clock. 

The  motion  for  a  new  trial  was  based  upon  newly  discovered 
evidence,  *among  other  grounds,  and  in  support  of  this  ground 
the  defendant  filed  the  affidavits  of  E.  H.  Irwin  and  Wm.  Alder- 
man, to  the  effect  that  on  the  night  of  the  assault  they  came  in 
town  from  the  country,  and  in  doing  so  passed  the  place  of  the 
assault  as  described  by  the  prosecuting  witness;  that  when  they 
reached  this  place  it  was  11  or  half  past  11  o'clock,  and  at  the 
place  of  the  assault  they  saw  several  negroes  quarreling;  that  they 
passed  by,  and  did  not  see  any  assault  committed.  The  evidence 
in  the  case  discloses  that  the  prosecuting  witness  is  a  negro.  This 
newly  discovered  testimony  is  not  cumulative  of  any  other  testi- 
mony in  the  case,  and,  in  view  of  the  defense  made  by  defeudant, 
is  material;  and  it  is  probable  that  with  this  testimony,  when 
considered  with  the  other  testimony  by  a  jury,  the  verdict  might 
be  different,  and  for  this  reason  a  new  trial  should  have  been 
granted. 

The  case  will  be  reversed,  with  directions  to  grant  the  plaintiff 
in  error  a  new  trial.  The  clerk  of  the  Criminal  Court  of  Appeals 
will  issue  an  order  to  the  superintendent  of  the  state  penitentiary 
at  McAlester  to  deliver  the  prisoner  to  the  sheriff  of  Kay  county, 
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Okla.,  and  that  said  sheriff  shall  detain  the  said  prisoner  in  custody 
subject  to  the  order  of  the  district  court  of  Kay  county,  Okla. 
FURMAN,  Presiding  Judge,  and  OWEX,  Judge,  concur. 


W.  H.  Pilgrim  v.  State. 

No.  A- 110.     Opinion   Filed  October  9.   1909. 
(104   Pac.   383.) 

1.  GRAND  JURY — Preservation  of  Evidence— Necessity.  Section 
5333.  Wilson's  Rev.  &  Ann.  St,  1903,  provides:  "The  grand 
jury  must  appoint  one  of  their  number  as  clerk,  who  must  pre- 
serve minutes  of  their  proceedings,  except  of  the  votes  of  the 
individual  members,  and  of  t<he  evidence  given  before  them.*' 
Held,  that  this  statute  does  not  reauire  that  evidence  before 
the  grand  jury  be  preserved.  At  most  it  meajis  minutes  of  the 
evidence,  which  would   be  merely  a  memorandum. 

2.  WITNESSES— Testimony  of  Grand  Jurors — Competency.  Sec- 
tion 5347,  Wnson's  Rev.  &  Ann.  St.  1903,  provides:  "A  member 
of  the  grand  Jury  may,  however,  be  required  bv  any  court  to 
disclose  the  testimony  of  a  witness  examined  before  the  grand 
Jury  for  the  purpose  of  ascertaining  whether  It  is  consistent 
w^ith  that  given  by  the  witness  before  the  court,  or  to  disdlose 
the  testimony  given  before  them  by  any  person,  upon  a  charge 
against  him  for  perjury  in  giving  his  testimony  or  upon  his 
trial  therefor."  Held,  that  this  statute  affirmatively  estab- 
lishes £he  competency  of  grand  Jurors  as  witnesses  testifying 
orally  as  to  the  statements  of  defendant,  made  as  a  witness 
before  the  grand  Jury  in  a  prosecution  of  said  witness  for 
perjury. 

3  PBRJURY— Admissibility    of    Evidence— Address    of   Judge.      On 

a  prosecution  for  perjury,  consisting  of  testimony  by  defendant 
before  a  grand  Jury,  which  was  Investigating  crimes  committed 
in  connection  with  the  unlawful  mutilation  and  alteration  of 
election  returns.  It  was  error  to  admit  in  evidence,  and  have 
read  from  the  record,  an  address  made  by  the  presiding  Judge 
at  the  convening  of  the  first  term  of  the  district  court  of  the 
county;  suoh  evidence  being  Irrelevant  and  calculated  to  mis- 
lead the  jury  as  to  the  proper  grounds  and  consideration  upon 
which  they  should  found  their  verdict,  and  therefore  preju- 
dicial to  the  defendant. 
3  Cr.— 4 
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4.  PERJURY^Intent.  SecUon  2081.  Wilson's  Rev.  A  Ann.  St. 
1903,  which  declares  that:  "An  unqualifled  statement  of  that 
which  one  does  not  know  to  <be  true  is  equivalent  to  a  state- 
ment of  that  which  one  knows  to  be  false" — should  be  construed 
with  section  2074.  Wilson's  Rev.  &  Ann.  St.  1903.  which  pro- 
vides that:  "E>very  person  who,  having  taken  an  oath  that  he 
will  testify,  declare,  depose  or  certify  truly  before  any  compe- 
tent tribunal,  officer,  or  person,  in  anv  of  the  cases  in  which 
such  an  oath  may  bv  law  be  administered,  willfully  and  con- 
trary to  such  oath,  states  anv  material  matter  which  he  knows 
to  be  false,  is  guilty  of  perjury." 

5.  SAME.  Perjury  consists  in  sweariner  willfully  and  corruptly, 
contrary  to  the  belief  of  the  witness,  not  In  swearing  rashly 
and  inconsiderately  according  to  his  belief. 

6.  SAME.  Corrupt  motive  is  indispensable  to  perjury;  and  one 
having  knowledge  respecting  the  fact,  who  testified,  however 
positively,  only  what  he  believes  to  be  true,  can  be  guilty  of  no 
crime,  although  he  was  "mistaken." 

7.  TRIAL — Direction  of  Acquittal.  A  motion  on  the  part  of  the 
defendant  to  direct  a  verdict  of  acquittal  should  be  sustained, 
where  the  evidence  is  insufficient  to  show  the  commission  of  the 
offense  charged. 

8.  PERJURY— Sufficiency  of  Evidence.  See  opinion  for  evidence 
stated,  which  is  held  to  be  insufficient  to  sustain  a  conviction 
for  perjury. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Alfalfa  County;  Milton  C.   Garber, 

Judge, 

W.  H.  Pilgrim  was  convicted  of  perjury,  and  he  brings  error. 
Reversed. 

Ouy  D.  Talbot  and  Cloud  &  Halstead,  for  plaintiff  in  error.— 
On  necessity  of  corrupt  intent  in  perjury :  Oreen  v.  State,  41  Ala. 
419;  Nelson  v.  State,  32  Ark.  192;  Commonwealth  v.  Dunham, 
Thacher  Cr.  Cas.  519;  State  v.  Higgins,  124  Mo.  640;  United 
States  V,  Shellmire,  Fed.  Cas.  No.  16,271 ;  United  States  v.  Smith, 
Fed.  Cas.  No.  16,341 ;  Scott  v.  Cook,  62  Ky.  314 ;  Commonwealth 
V.  Brady,  71  Mass.  78;  Oibson  v.  State,  15  S.  W.  118. 

Charles  West,  Atty.  Gen.,  and  Charles  L.  Moore^  Asst.  Atty. 
Gen.  (C  If.  Parker,  of  counsel),  for  the  State.  No  copy  of  brief 
reached  the  reporter. 
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DOYLE,  Judge.  At  the  June,  1908,  term  of  the  district 
court  of  Alfalfa  county  the  plain tiflE  in  error,  W.  H.  Pilgrim  (here- 
inafter designated  as  the  defendant),  was  indicted  for  perjury. 
Upon  this  indictment  the  defendant  was  tried  and  convicted  at 
the  October  term,  1908,  of  said  court. 

The  indictment,  in  substance,  charges  that  in  the  county  of 
Alfalfa  and  state  of  Oklahoma,  on  the  2l8t  day  of  January,  1908, 
the  defendant,  W.  H.  Pilgrim,  appeared  before  the  grand  jury  of 
said  county  as  a  witness  to  testify  as  to  certain  matters  in  an 
inquiry  then  being  held  by  said  grand  jury  for  the  purpose  of  in- 
vestigating a  certain  crime,  or  crimes,  which  had  be6n  committed 
in  the  proposed  county  of  Alfalfa,  state  of  Oklahoma,  in  connection 
with  the  unlawful  mutilation,  alteration,  and  falsification  of  cer- 
tain election  returns  of  the  election  held  on  September  17,  1907; 
that  the  defendant  was  by  T.  R.  Couch,  the  foreman  of  the  grand 
jury,  sworn  to  testify  the  truth,  the  -whole  truth,  and  nothing  but 
the  truth;  that  it  was  and  became  a  question  of  fact,  material  to 
said  investigation  by  said  grand  jury,  to  determine  the  time  when 
the  ballot  boxes  and  keys  to  the  locks  of  election  precinct  No.  7 
of  the  proposed  county  of  Alfalfa,  together  with  a  part  of  the 
keys  to  the  locks  of  the  ballot  boxes  of  election  precinct  No.  5  of 
said  proposed  county,  which  ballot  boxes  and  keys,  employed  and 
used  by  the  election  boards  in  said  election  precincts  in  said  elec- 
tion, were  delivered  by  one  J.  D.  Williams  to  the  office  of  the 
county  clerk  of  the  proposed  county  of  Alfalfa,  at  Cherokee;  that 
the  defendant  did  then  and  there  falsely,  corruptly,  knowingly, 
willfully,  maliciously,  feloniously,  unlawfully,  and  contrary  to  his 
said  oath  swear  and  testify,  in  substance  and  effect,  that  the  ballot 
boxes  and  keys  to  the  locks  of  same  of  election  precinct  No.  7,  to- 
gether with  a  part  of  the  keys  to  the  locks  of  the  ballot  boxes  of 
election  precinct  No.  5,  were  delivered  by  one  J.  D.  Williams  to 
the  office  of  the  county  clerk  of  the  proposed  county  of  Alfalfa,  at 
Cherokee,  on  the  19th  day  of  September,  1907,  when  in  truth  and 
in  fact  the  ballot  boxes  and  keys  to  the  locks  of  same  of  election 
precinct  No.  7,  together  with  a  part  of  the  keys  to  the  ballot  boxes 
of  election  precinct  No.  5,  were  not  delivered  by  J.  D,  Williams 
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to  the  office  of  the  county  clerk,  at  Cherokee,  on  the  19tli  day  of 
September,  1907,  but  were  so  delivered  by  said  J.  D.  Williams  to 
the  office  of  the  county  clerk,  at  Cherokee,  on  the  18th  day  of  Sep- 
tember, 1907;  that  in  all  of  said  particulars  the  testimony,  state- 
ments, and  declarations  so  sworn  and  testified  unto  by  the  said 
W.  H.  Pilgrim  were  then  and  there  material  matters  in  and  to 
the  said  investigation  and  inquiry  by  said  grand  jur}',  and  were 
then  and  there  not  true,  but  false,  as  the  said  W.  H.  Pilgrim  then 
and  there  well  knew. 

The  jury  returned  a  verdict  of  guilty  on  Odober  8,  1908.  On 
October  10th  defendant  filed  his  m.otion  for  a  new  trial,  which 
motion  was  on  the  same  day  overruled  by  the  court,  and  excep- 
tion allowed.  On  the  same  day  the  court  pronounced  judgment 
on  the  verdict,  and  sentenced  the  defendant  to  serve  a  term  of  two 
years*  imprisonment  in  the  8tat3  penitentiary,  and  from  that  judg- 
ment and  sentence  he  has  appealel  to  this  court. 

The  case  was  argued  orally  before  the  full  bench,  and  able 
and  elaborate  briefs  were  submitted  by  counsel  for  the  defendant 
and  for  the  state.  We  have  carefully  read  the  evidence ;  and,  hav- 
ing reached  the  conclusion  that  the  judgment  in  this  case  cannot 
be  permitted  to  stand,  for  this  reason  we  see  no  occasion  for  fol- 
lowing counsel  in  their  learned  discussion  of  all  the  various  errors 
assigned.  We  will  therefore  only  discuss  a  few  of  the  most  im- 
portant questions  presented. 

Counsel  for  the  defendant  contend:  That  the  testimony  of 
certain  grand  jurors  concerning  the  proceedings  of  the  grand  jury, 
and  the  evidence  introduced  before  it,  including  the  administering 
of  the  oath  to,  and  the  testimony  given  by,  the  defendant,  was  in- 
competent and  inadmissible,  for  the  reason  that  it  was  not  the 
best  evidence  of  the  proceedings  of,  and  the  evidence  given  before, 
the  grand  jury,  and  that  parol  proof  was  not  admissible.  Section 
5333,  Wilson's  Rev.  &  Ann.  St.  1903,  provides: 

"The  grand  jury  must  appoint  one  of  their  number  as  clerk, 
who  must  preserve  minutes  of  their  proceedings,  except  of  the 
votes  of  the  individual  members,  and  of  the  evidence  given  before 
them.'* 
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This  statute  does  not  require  that  evidence  before  the  grand 
jury  be  preserved.  At  most  it  means  minutes  of  the  evidence, 
which  would  be  merely  a  memorandum.  This  would  authorize 
oral  evidence.  Section  5347,  Wilson's  Rev.  &  Ann.  St.  1903,  pro- 
vides: 

"A  member  of  the  grand  jury  may,  however,  be  required  by 
any  court  to  disclose  the  testimony  of  a  witness  examined  before 
the  grand  jury  for  the  purpose  of  ascertaining  whether  it  is  con- 
sistent with  that  given  by  the  fitness  before  the  court,  or  to  dis- 
close the  testimony  given  before  them  by  any  person,  upon  a 
cliarge  against  him  for  perjury  in  giving  his  testimony  or  upon 
his  trial  therefor." 

This  provision  of  our  statute  aflfirmatively  establishes  the 
admissibility  of  such  testimony.  By  virtue  of  this  provision  the 
evidence  of  the  grand  jurors  was  clearly  competent. 

It  is  also  contended  that  the  court  erred  in  admitting  in  evi- 
dence, over  the  objection  of  the  defendant,  the  remarks  of  the 
trial  judge,  made  at  the  convening  of  the  first  term  of  the  district 
court  of  Alfalfa  county.  These  remarks  were  spread  upon  the 
record  of  the  court,  and  are  as  follows : 

"Opening  of  Court  by  Hon.  M.  C.  Garber,  PresidiLs:  Judge. 

"Fellow  Citizens:  We  are  about  to  convene  the  first  session 
of  the  district  court  of  Alfalfa  county.  The  event  marks  a  new 
epoch  in  its  history.  It  constitutes  a  new  milestone  in  the  devel- 
opment of  a  new  commonwealth,  and  I  trust  that  those  who  are 
charged  with  the  responsibilities  of  the  occasion  will  so  write  with 
clean  hands  and  honest  motives  that  our  successors,  the  future  cifi- 
zens  of  this  county,  may  not  be  compelled  to  look  back  with  shame 
to  this  period,  but  may  be  able  to  look  back  with  some  degree  of 
pride,  and  say  that  those  who  were  charged  with  the  responsibility 
were  actuated  by  the  commendable  motive  of  the  enforcement  of 
the  law  for  the  better  protection  of  the  home  and  the  fireside,  and 
for  the  promotion  of  justice  and  equity,  and  that  a  forum  was  or- 
ganized in  this  humble  building  in  which  every  man  stood  upon 
equal  footing,  and  in  which  there  was  no  respecter  of  persons.  If 
this  can  be  said  of  those  who  follow,  we  shall  then  have  contributed 
our  part  towards  doing  the  da/s  work,  which  is  a  part  of  tlie  re- 
sponsibility of  each  citizen.  When  I  refer  to  those  upon  whom 
this  responsibility  rests,  I  include,  first,  the  members  of  the  bar 
who  are  members  of  the  court,  with  whose  assistance  only  can  the 
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enforcement  of  the  law  be  secured;  and,  secondly,  I  include  all 
citizens  called  upon  to  act  as  jurors  who  alone  are  the  judges  of 
the  fact  in  a  case  and  upon  whom  rests  the  responsibility,  in  a 
large  measure,  of  determining  the  majority  of  legal  controversies 
that  will  arise.  It  is  the  jurors,  acting  in  a  representative  capacity, 
guided  by  the  law  and  carefully  and  impartially  weighing  the  testi- 
mony in  order  to  arrive  at  a  correct  determination  of  the  facts  in 
a  case;  and  thirdly,  I  refer  to  the  citizens  of  the  county — to  the 
man  behind  the  plow  and  the  counter  and  in  the  editorial  room — 
who  are  charged  with  the  responsibility,  of  contributing  their  part 
to  the  molding  of  a  courageous  public  opinion,  without  which  the 
decree  of  the  court  is  a  dead  letter.  And  so,  finally,  it  drifts  back 
to  the  responsibility  of  the  individual  citizen  for  the  enforcement 
of  the  law. 

^*We  organize  this  court  to-day  to  contribute  the  legal  expres- 
sion and  judgment  of  this  public  opinion  for  the  protection  of  the 
indi\idual  rights  of  the  citizen.  I  trust  that  it  will  be  an  institu- 
tion that  will  contribute  its  part,  and  with  the  assistance  of  the 
members  of  the  bar  and  the  good  citizens  of  the  county  it  will  be 
done.  With  the  assistance  of  the  bar  and  jurors,  and  the  law- 
abiding,  orderly  citizenship  of  the  county,  I  am  satisfied  that  this 
court  will  contribute  its  part  in  the  satisfactory  adjustment  of  all 
legal  controversies,  the  protection  of  legal  rights,  enforcement  of 
law,  and  the  maintenance  of  public  peace  and  happiness.  As  public 
servants,  charged  with  the  responsibility  of  the  expenditure  of 
public  funds  for  the  maintenance  of  this  institution,  we  must  have 
due  regard  for  the  interests  of  the  taxpayers,  as  well  as  the  rights 
of  the  litigants.  The  occasion  affords  a  timely  opportunity  for  the 
members  of  the  bar  and  citizens  present  to  give  some  expre«pion 
of  their  opinion,  and  to  whom  the  court  now  extends  a  cordial  in- 
vitation to  do  so.** 

The  prosecution  for  the  ostensible  purpose  of  showinjBf  the 
opening  of  the  Alfalfa  county  district  court,  as  the  January  term, 
1908,  offered,  and  was  permitted  to  read  in  evidence  from  the 
court  journal,  this  address.  It  is  insisted  by  counsel  for  defendant 
that  this  record  could  have  been  offered  only  for  the  improper  pur- 
pose of  prejudicing  the  rights  of  the  defendant,  and  that  these 
remarks  of  the  trial  court  were  calculated  to  make  an  impression 
unfavorable  to  the  defendant  upon  the  minds  of  the  jury.  The 
question  presented  is  singular,  to  say  the  least.    However,  we  can 
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conceive  of  no  purpose  for  which  this  part  of  the  court  record 
was  admissible  evidence.  What  the  presiding  judge  said  in  his  ad- 
dress to  the  spectators  who  had  assembled  to  witness  the  opening 
of  the  first  term  of  the  district  court  of  Alfalfa  county  was  irrele- 
vant, and  could  have  no  legitimate  bearing  upon  any  issue  in  the 
case.  While  we  have  the  greatest  respect  for  the  judgment  of  the 
able  and  impartial  trial  judge,  we  are  constrained  to  believe  that 
this  evidence  was  inadmissible^  and  clearly  prejudicial  to  the  sub- 
i^tantial  rights  of  the  defendant.  The  trial  judge  being  the  author 
of  this  address,  it  was  well  calculated  to  mislead  the  jury  as  to  the 
proper  grounds  and  consideration  upon  which  they  should  found 
their  verdict,  and  it  is  impossible  to  tell  to  what  extent  the  de- 
fendant's rights  may  have  been  prejudiced  thereby.  The  defend- 
ant, a  former  oflScial  of  the  county,  was  on  trial  charged  with  per- 
jury  in  connection  with  the  grand  jury's  investigation  of  election 
frauds.  To  read  to  the  jury  these  views  of  the  trial  judge  as  to 
the  duties  of  jurors  in  assisting  the  court  in  the  enforcement  of 
the  laws  and  the  protection  of  society  could  not  be  otherwise  than 
prejudicial.  When  we  consider  that  the  verdict  is  not  supported 
by  sufficient  evidence,  the  correctness  of  this  conclusion  is  con- 
firmed. Jurors  are  easily  influenced  by  the  remarks  of  a  trial 
judge,  and  the  greatest  care  should  be  observed  that  nothing  is 
said  that  can  by  any  possibility  be  construed  as  an  expression  of 
the  trial  judge's  views  respecting  the  merits  of  a  criminal  case. 
Courts  cannot  be  too  circumspect  in  this  regard. 

Under  the  next  assignment  it  is  contended  that  the  evidence 
offered  was  insuflBcient  to  make  out  or  establish  the  crime  of  per- 
jury. This  assignment  is  based  upon  the  elementary  proposition 
that  knowledge  of  the  falsity  of  the  alleged  perjured  testimony  is 
an  essential  and  indispensable  element  of  the  crime  of  perjury. 
The  state  introduced  evidence  in  substance  as  follows:  That  the 
grand  jury  at  the  January,  1908,  term  of  the  district  court  of 
Alfalfa  county  made  an  investigation  of  the  alleged  alteration  and 
mutilation  of  certain  pollbooks  and  tally  sheets  used  in  certain 
voting  precincts  in  said  county,  in  the  general  election  held  on 
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September  17,  1907;  and  that  on  January  2l8t  the  defendant,  W. 
H.  Pilgrim,  who  was  deputy  county  clerk  of  said  county  when  the 
election  was  held,  was  called  before  the  grand  jury  and  examined 
as  a  witness ;  that  he  testified  that  the  returns  from  all  of  the  pre- 
cincts in  Alfalfa  county,  except  Round  Grove  and  IngersoU  (num- 
ber 7)  were  delivered  to  the  county  clerk's  oflBce  on  September 
18th;  that  IngersoU  and  Round  Grove  were  not  delivered  until  the 
19th;  that  J.  D.  Williams,  the  inspector  who  delivered  the  returns 
from  IngersoU,  also  delivered  with  them  a  part  of  the  keys  to  the 
ballot  boxes  used  in  Beard  precinct  (number  5),  which  keys  would 
unlock  nearly  all  of  the  ballot  boxes  used  in  Alfalfa  county  in  that 
election;  that  on  January  22d  the  defendant  voluntarily  appeared 
before  the  grand  jury,  and  again  stated  that  the  returns  from  In- 
gersoU, together  with  a  part  of  the  keys  from  Beard  precinct,  were 
not  delivered  until  September  19th;  that  on  January  23d  the  de- 
fendant was  again  called  before  the  grand  jury,  was  cautioned 
that  he  was  still  under  oath,  and  was  asked  if  there  was  a  receipt 
out  showing  that  he  had  receipted  for  the  IngersoU  returns  on  the 
18th — what  he  would  say  as  to  that — and  that  the  defendant  an- 
swered that  he  would  say  the  date  in  the  receipt  was  a  clerical 
error. 

B.  F.  Blue,  a  member  of  the  grand  jury,  testified,  and  on 
cross-examination  was  asked,  when  the  defendant  was  before  the 
grand  jury  on  January  23d,  and  asked  if  there  was  a  receipt  given 
by  him  showing  that  the  returns  from  IngersoU  were  delivered  on  the 
18th,  what  he  would  say  to  that,  and  answered  that  he  would  say 
that  it  was  a  clerical  error,  if  defendant  did  not  qualify  his  answer 
by  saying  that,  unless  the  duplicate  on  file  in  the  county  clerk's 
office  also  showed  the  date  of  the  18th,  he  would  say  that  it  was  a 
mistake,  and  that  if  the  receipts  both  showed  the  I8th,  he  would 
rather  trust  them  than  his  memory — witness  Blue  answered  that 
he  did  not  recall  that  the  defendant  was  asked  that  question  and 
made  that  answer,  but  that  he  (the  witness)  was  hard  of  hearing, 
and  that  the  defendant  might  have  been  asked  that  question  and 
made  the  answer,  and  he  (the  witness)  would  not  have  heard  it. 
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T.  B.  Couch,  foreman  of  the  grand  jury,  testified  in  part  as 
follows : 

''Q.  Tell  the  jury  what  he  testified  to;  and,  if  it  is  necessary 
to  intelligently  recite  what  he  testified  to,  state  in  substance  the 
questions  that  were  asked  of  him.  A.  Well,  it  was  like  this:  It 
j»eems  that  the  returns  from  the  election  had  all  been  made  to  Mr. 
Pilgrim ;  that  he  had  been  here  and  received  the  returns,  and  they 
came  in  all  together,  and  that  being  the  case,  wliy  we  were  con- 
sidering where  the  crime  had  been  committed — whether  it  was 
here,  or  whether  it  was  before  it  got  here,  or  after  it  had  been 
turned  over,  or  when  it  was,  and  we  subpoenaed  him  before  us  for 
that  reason,  to  find  out,  and  we  were  questioning  him  in  this — 
in  these  particular  places  here — and  when  the  returns  were  made, 
how  they  were  made,  who  made  them,  etc.,  and  he  gave  us  the 
time  the  returns  were  brought  in  from  this  township,  and  that 
one,  and  so  on,  and  after  awhile  we  come  to  find  out  that  this 
township.  No.  5  over  here,  that  the  returns  and  keys  were  not  all 
delivered  at  the  same  time.  Then  we  were  inquiring  into  that, 
and  said  that  there  was  half  of  the  keys  taken  to  IngersoU  and 
turned  over  there  to  Mr.  Williams,  and  he  brought  them  down, 
and  that  the  ballot  boxes  and  pollbooks  from  Beard  township,  or 
So.  5  rather,  were  brought  in,  I  think  the  first  that  arrived.  Any- 
how, they  were  here  early  the  next  morning  after  the  election, 
something  like  sunup,  and  that  the  keys  and  that  the  other  half  of 
the  keys  that  was  not  delivered  with  the  returns,  they  came  in — 
the  half  that  went  round  by  IngersoU,  they  were  not  delivered 
until  the  evening  of  the  19th.  Q.  Who  testified  to  that?  A.  Mr. 
Pilgrim  testified  to  that.  Q.  In  that  testimony  that  he  gave  on 
the  21st  day  of  January,  1908,  before  the  grand  jury,  did  he  tes- 
tify in  regard  to  the  time  when  the  ballot  boxes  and  keys  to  the 
locks  of  the  ballot  boxes  of  IngersoU  precinct,  being  precinct  No. 
7,  and  also  as  to  the  time  when  a  part  of  the  keys  to  the  locks  of 
the  ballot  boxes  of  precinct  No.  5,  being  Beard  township,  were 
returned  to  him?  A.  Yes,  sir.  Q.  State  what  he  said  in  regard 
to  the  return  of  these  items,  as  to  when  they  were  returned  to 
him.  A.  He  said  they  were  returned  to  him  in  the  evening  of  the 
19th,  or  the  second  day  after  the  election  was  held,  and  that  this 
part  of  the  keys  that  came  around  from  Beard  township,  around 
through  IngersoU,  was  out  just  about  36  hours  from  the  time  the 
Beard  township  returns  were  delivered  to  him,  until  the  keys  were 
turned  over  to  him,  and  also  stated  that  those  keys  that  were  up 
there  unlocked  almost  all  of  the  boxes  but  a  few.    I  don't  remem- 
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ber;  five  or  nine,  or  something  like  that.  Q.  Did  he  state  who 
returned  the  ballot  boxes  and  keys  to  No.  7,  and  who  returned  part 
of  the  keys  to  the  ballot  boxes  of  precinct  No.  5  ?  A.  You  mean 
the  keys  that  went  around  ?    Q.  Yes,  sir.    A.  Why,  Jeff  Williams.*' 

On  cross-examination  the  witness,  T.  R.  Couch,  was  asked  if 
anything  was  said  by  the  defendant  before  the  grand  jury  about 
the  receipts  that  had  been  issued  for  the  IngersoU  boxes,  or  that 
were  found  in  the  county  clerk's  oflBce,  and  answered  that  when 
the  defendant  was  before  the  grand  jury  on  January  21st,  Mr. 
Blue  asked  him  if  he  gave  Mr.  Williams  a  receipt  for  the  keys; 
that  defendant  talked  about  a  receipt,  and  witness  thought  it  was 
that  evening  the  defendant  said  he  made  a  notation  on  the  re- 
ceipt in  regard  to  the  keys.  He  was  also  asked  if  he  heard  any- 
thing about  the  receipt  that  is  on  file  in  the  clerk's  office,  when 
the  defendant  was  before  the  grand  jury.  Witness  thought  defend- 
ant mentioned  that  he  made  a  notation  on  that  receipt,  too,  about 
the  keys  and  their  return,  on  which  he  made  a  notation  when  they 
were  returned.  The  witness  further  testified  on  cross-examination 
that  the  grand  jury  had  before  it,  and  examined,  the  receipt  given 
to  Williams,  and  also  the  receipt  in  the  county  clerk's  oflBce. 

J.  D.  Williams  testified  that  he  was  inspector  of  election  at 
IngersoU  precinct  on  September  17,  1907;  that  he  brought  the 
returns  from  that  precinct,  and  delivered  them  to  the  defendant 
at  the  county  clerk's  oflBce  on  September  18th;  that  at  the  same 
time  he  brought  and  delivered  to  the  defendant  a  set  of  keys,  said 
to  belong  to  Beard  precinct,  which  had  been  handed  to  him  at 
IngersoU  during  the  forenoon  of  September  18th  by  M.  L.  Guffy. 
In  his  testimony  the  witness  Williams  also  identified  the  receipt 
given  to  him  by  the  defendant,  which  receipt  was  admitted  in  evi- 
dence over  the  objection  and  exception  of  the  defendant. 

Ab  Hunt  testified  that  he  came  from  IngersoU  to  Cherokee 
with  J.  D.  Williams  on  September  18th,  and  was  with  him  when 
he  returned  the  election  returns  from  IngersoU,  and  part  of  the 
keys  from  Beard,  to  the  defendant  at  the  clerk's  oflBce  on  that  date. 

M.  L.  Guffy  testified  in  behalf  of  the  state  that  he  was  one  of 
the  election  judges  at  Beard  precinct;  that  when  the  count  of  the 
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votes  and  the  records  were  finished  in  Beard  precinct,  he  at  once 
left  the  polling  place  and  went  to  Ingersoll  on  the  morning  of  the 
1 8th;  that  he  forgot  to  leave  with  the  election  board  in  Beard 
township  one  set  of  the  keys  to  the  boxes  there  which  were  in  his 
possession ;  that  when  he  reached  Ingersoll  he  gave  the  keys  to  Jeff 
Williams,  and  asked  him  to  deliver  them  to  the  county  clerk. 

The  defendant  moved  the  court  to  direct  a  verdict  on  the 
ground  that  the  evidence  introduce(J  by  the  state  failed  to  show 
the  commission  of  any  offense  by  the  defendant,  which  motion  was 
by  the  court  overruled  and  exception  allowed. 

W.  H.  Pilgrim,  the  defendant,  testified  on  his  own  behalf,  in 
substance,  as  follows :  That  he  was  before  the  grand  jury  in  ques- 
tion three  times;  that  he  was  first  called  before  them  on 
January  21st,  and  questioned  with  reference  to  receiving  the 
election  returns;  that  the  grand  jury  had  him  draw  a  plat 
of  the  building  in  which  they  were  kept,  showing  how  the 
doors  and  windows  were  locked,  and  all  about  the  building;  that 
they  asked  him  if  it  would  have  been  possible  for  anybody  to  have 
gotten  into  the  building  where  the  ballot  boxes  were  kept,  or  into 
the  place  where  he  kept  the  keys;  that  he  did  not  remember  of 
anj-thing  being  asked  him  the  first  time  he  was  before  the  grand 
jury  about  the  time  he  received  the  returns  of  any  particular  pre- 
cinct, and  did  not  think  such  questions  were  asked  him  on  that 
occasion;  that  he  voluntarily  went  before  the  grand  jury  on  Jan- 
uary 22d,  and  stated  that  half  of  the  keys  from  Beard  precinct 
and  the  returns  from  Ingersoll  were  not  delivered  to  him  until 
September  19th,  and  that  he  asked  the  grand  jury  to  investigate 
why  they  were  kept  out  so  long;  that  he  was  recalled  on  January 
23d,  and  testified  as  follows: 

"Q.  What  questions  were  asked  you  at  that  time?  A.  They 
abked  me  if  I  was  positive  about  the  Ingersoll  returns  coming  in 
on  the  19th.  Q.  What  answer  did  you  make  to  that?  A.  I  told 
them  that  was  my  recollection,  but  for  fear  tliat  I  might  be  mis- 
taken, I  asked  them  to  get  the  receipts  that  were  on  file  in  the 
clerk^s  oflBce,  and  also  the  receipt  I  had  given  Jeff  Williams,  and 
examine  them.  I  told  them  I  would  rather  trust  the  dates  of  the 
receipts  than  the  dates  of  it  in  my  memory.     Q.  You  told  them 
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you  would  trust  the  receipts,  did  you  say?  A.  Yes,  sir;  I  did.  Q. 
Kather  than  your  memory  ?  A.  Yes,  sir.  Q.  Were  you  asked  with 
reference  to  these  receipts  as  to  what  your  opinion  would  be  if 
the  receipts  showed  they  came  in  on  the  18th?  A.  Yes,  sir.  Q. 
What  statement  did  you  make  concerning  the  receipt  given  by  you 
to  Mr.  Williams,  based  on  the  assumption  that  that  receipt  showed 
that  the  boxes  were  returned  on  the  18th?  A.  Well,  the  question 
was  put  something  like  this,  as  I  remember  it:  Mr.  Blue  says,  he 
asked  me  this  question:  *If  the  receipts  that  you  gave  Jeff  Wil- 
liams should  show  date  of  the  18th,  what  would  you  think  about 
it?'  That  is  about  the  language,  I  believe.  I  says  ^1  would  think 
it  was  a  mistake,  unless  the  other  receipt  that  is  in  the  clerk's  office 
also  showed  the  same  date,'  but  I  was  willing  for  a  receipt  to  be 
produced,  and  I  would  rather  trust  that  than  my  memory." 

The  defendant  further  testified  that  he  was  deputy  county 
clerk  when  the  election  was  held  in  1907,  and  as  such  had  charge 
of  sending  out  the  election  supplies  to  the  various  precincts,  and 
receipting  for  the  returns  as  they  came  in;  that  the  returns  began 
to  come  in  the  morning  of  September  18th,  and  that  the  last  of 
them  came  in  on  the  20th ;  that  there  were  18  precincts,  and  three 
boxes  for  each  precinct;  that  as  the  returns  were  brought  in  from 
each  precinct,  he  made  notation  on  each  receipt  that  had  been 
signed  by  the  election  inspector  for  the  supplies  for  the  various 
precincts  when  they  were  taken  out  before  the  election,  which  no- 
tation was  made  by  him  on  the  bottom  of  each  receipt  showing  just 
what  was  returned ;  that  it  was  this  notation  to  which  he  referred 
as  a  "duplicate  receipt"  in  his  testimony  before  the  grand  jury, 
when  he  told  them  that  if  the  receipt  given  to  Williams  showed 
the  Ingersoll  boxes  were  returned  on  the  18th,  he  would  say  that 
that  was  a  mistake,  unless  the  receipt  in  the  clerk's  office  also 
showed  the  date  of  the  18th;  that  when  he  testified  before  the 
grand  jury  that  the  boxes  from  Ingersoll  precinct  were  returned 
to  the  office  of  the  county  clerk  on  September  19th,  he  stated  his 
honest  recollection  and  belief;  that  at  the  time  he  testified  before 
the  grand  jury  he  was  not  in  possession  of  any  fact  that  led  him  to 
doubt  or  question  the  truthfulness  of  his  statement. 

Numerous  character  witnesses  testified  that  they  knew  the 
defendant's  reputation   for   honesty  and   integrity,   and  that   his 
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reputation  was  good,  which  was  not  controverted  bv  the  state.  We 
have  carefully  considered  the  evidence,  and  we  are  of  opinion  that 
it  is  insufficient  to  show  the  commission  of  the  offense  charged. 
For  this  reason  the  motion  to  direct  a  verdict  of  acquittal  should 
have  been  sustained.  The  prosecution  is  for  one  of  the  highest 
crimes  known  to  the  law.  The  law  presumes  the  defendant  inno- 
cent until  his  guilt  is  established  by  competent  evidence  beyond 
a  reasonable  doubt.  To  constitute  perjury  the  statement  made 
must  not  only  be  false,  but  the  party  making  it  must  know  it  to 
be  so.  If  the  witness  testified  under  an  honest  mistake  or  misap- 
prehension, and  believed  what  he  testified  to  be  true,  a  conviction 
caimot  be  had,  though  the  statement  be  false.  Butler  v.  State,  36 
Tex.  Cr.  B.  444,  37  S.  W.  746;  Cutler  v.  Territory,  8  Okla.  101, 
56  Pac.  861. 

Section  2081,  Wilson's  Eev.  &  Ann.  St.  1903,  provides: 

**An  unqualified  statement  of  that  which  one  does  not  know  to 
be  true  is  equivalent  to  a  statement  of  that  which  one  knows  to 
be  false.'' 

In  Cutler  v.  Territory,  supra.  Chief  Justice  Burford,  constru- 
ing this  provision,  said: 

**Thi8  section  is  not  intended  to  define  the  crime  of  perjury, 
but  must  be  read  in  connection  with  section  2074,  which  defines 
the  crime,  and,  when  so  read,  is  intended  to  include  cases  where  a 
witness  willfully  testifies  to  the  truth  of  matters  which  he  does 
not  know  to  be  true ;  that  the  statement  must  be  willfully  made  is 
as  essential  to  the  crime  of  perjury  in  the  case  of  an  unqualified 
statement  of  that  which  the  witness  does  not  know  to  be  true  as  in 
the  case  of  a  statement  which  he  knows  to  be  false.  There  can  be 
no  crime  of  perjury  where  the  witness  is  honestly  mistaken  in  his 
testimony,  or  the  oath  is  according  to  the  belief  and  conviction  of 
the  witness  that  it  is  true.  The  California  Criminal  Codes  con- 
tain these  same  provisions  in  reference  to  the  crime  of  perjury, 
and  the  same  question  was  before  the  Supreme  Court  of  that  state 
in  the  case  of  People  v.  Von  Tiedeman,  120  Cal.  128,  52  Pac.  155; 
and  the  court  held  that  there  could  be  no  perjury  in  making  an 
unqualified  statement  of  that  which  one  does  not  know  to  be  true, 
unless  the  element  of  willfulness  entered  into  the  act.  We  think 
that  court  correctly  interpreted  these  statutes,  and  we  have  fol- 
lowed their  construction.'* 
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It  is  declared  an  elementary  principle  in  Wharton's  Criminal 
Law,  §  124:5 : 

"The  offense  consists  in  swearing  falsely  and  corruptly  with- 
out probable  cause  or  belief,  not  in  swearing  rashly  or  inconsider- 
ately according  to  belief.  The  false  oath,  if  taken  from  inadvert- 
ence or  mistake,  cannot  amount  to  the  voluntary  and  corrupt  per- 
jury.'' 

Again,  in  section  1250  it  is  said : 

"But,  if  there  be  no  evil  intent,  general  or  special,  perjur}- 
fails.  Thus  it  is  not  perjury  to  swear  honestly  to  testimony  which 
the  witness  believes  to  be  true,  though  a  little  diligence  would 
have  enabled  him  to  have  discovered  its  falsity." 

In  Bishop's  New  Criminal  Law,  §  1048,  it  is  said : 

"Perjury  cannot  be  willful  where  the  oath  is  according  to  the 
belief  and  conviction  of  the  witness  as  to  its  truth.  Reckless  dis- 
regard of  truth  by  a  witness,  who  has  no  belief  that  he  is  swear- 
ing falsely,  is  not  perjury,  though  his  testimony  is  in  fact  false, 
and  he  would  have  made  it  true  if  he  had  used  caution." 

See,  also,  Oreen  v.  State,  41  Ala.  419;  Nelson  v.  State,  32 
Ark.  192;  State  v.  Higgins,  124  Mo.  640,  28  S.  W.  178;  United 
States  V,  Smith,  Fed.  Cas.  No.  16,341 ;  United  States  v.  Shdlmire, 
Fed.  Cas.  No.  16,27i ;  Commonwealth  v,  Brady,  71  Mass.  78 ;  Oib- 
son  V.  State  (Tex.  App.)  15  S.  W.  118— all  of  which  hold  in  sub- 
stance that  one  can  be  convicted  of  perjury  only  where  the  false 
testimony  was  given  corruptly,  with  knowledge  of  its  falsity,  and 
that  it  is  not  enough  that  the  defendant  in  a  perjury  prosecution 
testified  positively  to  that  which  he  did  not  know  to  be  true. 

It  appears  from  the  evidence  that  the  defendant,  as  deputy 
county  clerk  of  Alfalfa  county  at  the  time  of  the  election  in  ques- 
tion, was  charged  with  the  duty  of  receiving  and  receipting  for  all 
the  returns  from  the  various  election  precincts  in  said  county; 
that  there  are  18  precincts,  and  that  the  returns  all  came 
in  on  two  days.  From  this  it  is  obvious  that  it  would  have 
been  strange  indeed  if  the  defendant  had  been  able  to  recollect 
with  certainty  the  precise  time  at  which  any  particular  portion  of 
the  returns  reached  his  office,  and  that  nothing  was  more  probable 
tlian  that  he  should  have  been  mistaken  as  to  the  time  when  the 
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H  returns  from  some  particular  precinct  came  into  his  possession. 
Upon  receiving  said  election  returns,  receipts  were  issued  to  the 
inspectors  or  persons  returning  the  same,  and  a  duplicate  was 
filed  in  the  office  of  the  county  clerk.  In  the  investigation  had  by 
the  grand  jury  the  original  and  best  evidence  of  the  facts  as  to 
when  the  ballot  boxes  and  keys  were  returned  was  the  original  and 
duplicate  receipt  so  issued  and  filed  by  the  defendant  in  his  ca- 
pacity as  deputy  county  clerk.  The  evidence  discloses  that  these 
receipts  were  in  the  possession  of  the  grand  jury,  but  were  not 
submitted  to  the  defendant  while  testifying  as  a  witness.  The  evi- 
dence does  not  inform  us  for  what  purpose  the  receipts  were  with- 
held. Defendant  was  entitled,  as  a  matter  of  fairness,  if  not  ot 
right,  to  examine  the  receipts  that  he  had  issued,  and  the  dupli- 
cates on  file  in  the  office  of  the  county  clerk.  Wilson's  Bev.  ft 
Ann.  St.  1903,  §5339,  provides: 

"The  grand  jury  may  not  receive  hearsay  or  secondary  evi- 
dence.'^ 

With  the  original  and  duplicate  receipts  in  evidence  before 
the  grand  jury,  we  fail  to  see  how  the  evidence  of  defendant  could 
be  material  in  any  respect  without  giving  him  the  opportunity 
to  examine  said  receipts,  and  that  he  then  should  deny  their  cor- 
rectness. The  dates  as  showu  by  the  receipts  could  not  be  estab- 
lished by  statements  of  the  defendant  as  a  mere  matter  of  his 
opinion  and  belief.  Under  these  circumstances,  rendering  it  very 
probable  that  the  defendant  might  have  been  mistaken  as  to  dates, 
and  very  improbable  that  he  should  have  remembered  all  of  this 
correctly,  there  is  nothing  in  the  evidence,  either  director  by  in- 
ference, that  tends  to  show  that  the  defendant  had  any  knowledge 
that  the  testimony  he  gave  before  the  grand  jury  was  false.  For 
the  reasons  hereinbefore  stated  we  are  of  opinion  that  the  evidenpe 
is  instifficient  to  establish  an  evil  intent,  or  that  the  testimony 
was  given  willfully  and  corruptly,  and  that  the  evidence  as  shown 
by  the  record  is  wholly  insufficient  to  support  a  conviction  for  the 
crime  of  perjury.  Our  conclusion  is  fortified  by  the  fact  that  de- 
fendant is  a  man  of  good  repute,  as  shown  by  the  record. 
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The  judgment  is  therefore  reversed,  and  the  cause  remanded,  t 
with  direction  to  the  court  below  to  dismiss  the  prosecution. 

FURMAN,  Presiding  Judge,  and   OWEN,  Judge,  concur. 


H.  E.  Bridges  v.  United  States. 

No.   117.     Opinion  Filed  October  18.  1909. 

(104   Pan.   370.) 

INSTRUCTIONS— Credibility  of  Accused.  It  is  error  for  the  trial 
court  to  sinffle  out  the  defendant  personally  and  charge  upon 
the   credibility   of   his   testimony. 

(Syllabus  by  the  Court.) 

AppeaP  from  District  Court,   Creek   County;  John   Camihers, 

Judge, 

H.  E.  Bridges  was  convicted  of  the  larceny  of  a  steer,  and  he 
appeals.     Reversed  dnd  remanded. 

The  defendant  was  tried  in  the  district  court  of  Creek  county 
for  the  offense  of  larceny  of  a  steer.  The  indictment  was  trans- 
ferred from  the  United  States  Court  of  the  Western  District  of 
the  Indian  Territory  upon  the  incoming  of  statehood.  The  de- 
fendant was  found  guilty  by  the  jury,  and  the  case  is  properly 
before  this  court  on  appeal. 

McDougal,  Wood  '<&  Latimore,  for  appellant. 
Charles  West,  Atty.  Gen.,  and  C.  L.  Moore,  Asst.  Atty.  Gen., 
for  the  State. 

FURMAN,  Presiding  Judge.  First.  Upon  the  trial  of  this 
case  the  court  instnicted  the  jury  as  follows: 

"Under  the  law  the  defendant  has  the  right  to  testify  on  his 
own  behalf;  but  the  credibility  and  the  weight  to  be  given  to  his 
testimony  are  matters  exclusively  for  the  jury.  In  weighing  his 
testimony,  you  have  a  right  to  take  into  consideration  his  manner 
of  testifying,  the  reasonableness  or  unreasonableness  of  his  account 
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of  the  transaction,  and  his  interest  in  the  result  of  the  verdict,  as 
affecting  his  credibility.  You  are  not  required  to  receive  blindly 
the  testimony  of  the  accused  as  true;  but  you  are  to  consider 
whether  it  is  true,  and  made  in  good  faith,  or  only  for  the  pur- 
pose of  avoiding  conviction.^' 

In  the  case  of  Jesse  Reed  v.  United  States,  2  Okla.  Cr.  652, 
103  Pac.  371,  Judge  Owen,  speaking  for  t'he  court  said : 

"In  our  opinion  it  is  reversible  error  for  the  trial  court  to 
single  out  the  defendant  personally,  and  instruct  the  jury  upon 
the  credibility  of  his  evidence.  This  court  so  held  in  the  case  of 
Fletcher  v.  State,  2  Okla.  Cr.  300,  101  Pac.  599,  and  in  the  case  of 
Green  v.  United  States,  2  Okla.  Cr.  55,  101  Pac.  112,  and  again 
in  the  case  of  Hendrix  v.  United  States,  2  Okla.  Cr.  240,  101  Pac. 
125.  In  the  latter  case  the  instruction  was  condemned,  but  was 
held  to  be  harmless  error  in  that  case  for  reasons  given  in  th6 
opinion.  In  the  case  of  Fletcher  v.  State,  opinion  by  the  Presid- 
ing Judge  of  this  court,  the  court,  in  passing  on  this  question, 
says:  *We  think  that  it  is  error  for  the  court  to  single  out  any 
special  witness,  personally,  and  burden  his  testimony  with  any  sug- 
gestions which  might  indicate  to  the  jury  that  in  the  opinion  of 
the  court  such  witness  was  liable  to  testify  falsely.  Instructions 
as  to  the  credibility  of  witnesses  should  be  general,  and  apply 
equally  to  all  of  the  witnesses  for  the  state  and  the  defendant 
alike.  Because  a  witness  may  be  the  defendant  is  no  reason  why 
he  should  be  visited  with  condemnation  upon  the  one  hand,  or 
clothed  with  sanctity  upon  the  other.  He  is  before  the  court  as  a 
witness,  and  should  be  treated  by  both  the  court  and  the  jury 
just  as  other  witnesses  are  treated — no  better  and  no  worse.  We 
trust  that  the  courts  of  Oklahoma  will  cease  to  give  such  instruc;. 
tions  in  the  future;  otherwise,  it  will  result  in  the  reversal  of 
many  convictions,  which,  but  for  such  instructions,  would  be  af- 
firmed.'   The  opinion  of  the  court  in  that  case  is  here  approved.'' 

When  this  case  was  submitted  to  this  court,  the  Attorney 
General  filed  a  confession  in  error  on  account  of  this  instruction. 
But  subsequently  by  permission  of  the  court,  this  was  withdrawn 
upon  the  plea  that  no  exception  was  reserved  in  the  trial  court. 
Upon  an  examination  of  the  case-made  we  find  that  this  instruc- 
tion was  expressly  excepted  to  before  the  instructions  were  read 
to  the  jury. 

Second,     In  this  case  the  evidence  ajsrainst  the  defendant  is 
3  Cr.— 6 
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of  an  unsatisfactory  character,  and  the  trial  judge  would  have 
been  entirely  justified  in  setting  the  verdict  aside  on  this  ground. 
Unless  the  state  can  secure  more  convincing  proof  of  the  defend- 
ant's guilt,  it  will  be  a  useless  expense  to  the  state  to  place  the 
defendant  on  trial  for  this  offense  again.  But,  as  the  case  will 
have  to  be  reversed  on  account  of  the  error  in  the  instructions, 
it  is  unnecessary  to  discuss  the  evidence  in  detail. 

Beversed  and  remanded. 

DOYLE  and  OWEN,  Judges,  concur. 


Ex  parte  Frank  Haikey. 

No.  A-238.     Opinion  Hied  October  18,  1909. 
(104    Pac.   377.) 

CONSTITUTIONAL  LAW— Deprivation  of  Liberty— Imprisonment 
Pending  Appeal.  T*he  act  of  criminal  procedure  of  Oklahoma 
(Wilson's  Rev.  &  Ann.  St  1903.  sec.  5771;  Seas.  Laws  1905,  p. 
334.  c.  29,  art.  2,  see.  1)  piovides  that,  upon  conviction  and 
sentence  for  a  crime  punishable  by  death  or  imprisonment  for 
life,  the  crime  is  not  bailable,  and  that  in  all  cases  where 
the  sentence  is  for  a  crime  not  bailable  the  appeal  shall  suspend 
execution  until  the  matter  is  determined  and  the  defendant  in 
the  meantime  shaU  be  confined  to  the  state  prison.  Held,  upon 
petitioner's  demurrer  to  respondent's  answer  and  return  showing 

^  conviction   and   sentence   to   imprisonment   for  life,   commitment 

issued  and  appeal  taken,  that  said  provision  does  not .  disparage 
any  sulbstantial  rigrhts  of  constitutional  guaranty  and  is  not  re- 
pugnant to  or   inconsistent  with   the  Constitution   of  Oklahoma. 

(Sylla/bus  by  the  Court.) 

Original  application  by  Frank  Haikey  for  writ  of  habeas 
corpus.    Writ  denied. 

This  is  an  original  application  for  writ  of  habeas  corpus  filed 
by  the  petitioner,  Frank  Haikey,  in  this  court  on  July  6,  1909. 
On  November  10,  1908,  the  petitioner  was  convicted  in  the  dis- 
trict court  of  Creek  county,  Okla.,  of  murder  and  sentenced  to  life 
imprisonment  in  the  penitentiary,  and  thereafter  prosecuted  his 
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appeal  to  this  court  where  the  same  is  now  pending  undetermined 
as  case  No.  A-238.  He  was  removed  from  the  county  jail  of 
Creek  county  to  the  state  penitentiary,  and  is  now  confined  therein 
for  safe-keeping,  by  the  respondent  R.  W.  Dick,  warden.  The 
petition  herein  is  not  verified,  but  petitioner  asks  that  he  be  re- 
manded to  the  county  jail  of  Creek  county  pending  the  decision 
of  this  court  in  review  of  the  judgment  appealed  from. 

Robertson,  Kean  &  Bohofnnon,  for  petitioner. 
Charles  West,  Atty.  Gen.,  and  Chas,  L.  Moore,  Asst.  Gen.,  for 
the  State. 

PER  CURIAM  (after  stating  the  facts  as  above).  The  ques- 
tion here  presented  has  been  decided  adversely  to  the  contention 
of  the  defendant  in  Ex  parte  Mingle  (decided  at  the  present 
term  of  this  court),  2  Okla.  Cr.  708,  104  Pac.  68,  Judge  Doyle, 
speaking  for  the  court,  said: 

"The  defendant  interposed  a  demurrer  to  the  answer  and 
return  of  respondent  on  the  ground  that  the  law  which  provides 
that,  after  conviction  and  sentence  for  a  crime  punishable  by  death 
or  by  imprisonment  for  life  in  the  state  penitentiary,  the  crime 
is  not  bailable,  and  that,  in  all  cases  where  the  sentence  i?  for  a 
crime  not  bailable,  the  appeal  shall  suspend  execution  until  the 
matter  is  determined  by  the  Criminal  Court  of  Appeals,  and  the 
defendant  in  the  meantime  shall  be  confined  to  the  state  prison 
(Wilson's  Rev.  &  Ann.  St.  1903,  §  5771;  Sess.  Laws  1905,  p. 
334,  c.  89,  art.  2,  §  1),  is  unconstitutional,  in  this:  that  it  deprives 
petitioner  of  his  liberty  by  confining  him  in  the  state  penitentiary 
pending  his  appeal  to  this  court.  The  argument  of  counsel  for 
petitioner  is :  That  this  provision  of  the  laws  of  Oklahoma  Terri- 
tory is  repugnant  to  the  Constitution  and  did  not  become  a  part 
of  the  law  of  this  state.  But  no  particular  provision  of  the  Con- 
stitution inconsistent  therewith  has  been  pointed  out.  We  can- 
not agree  with  counsel  in  their  contention.  The  Constitution 
grants  power  to  the  legislative  branch  of  the  government  to  pro- 
vide by  proper  legislation  the  manner  in  which  appeals  in  crim- 
inal cases  may  be  taken.  The  language  of  the  law  is  plain  and 
unambiguous,  and  provides  that  the  appeal  shall  suspend  execu- 
tion until  the  matter  is  determined  upon  the  appeal,  and  the  de- 
fendant in  the  meantime  shall  be  confined  in  the  state  prison. 
The  defendant  is  entitled  to  the  advantage  of  every  right  which 


Digitized  by  VnOOQ IC 


68  3  Oklahoma  Criminal  Keports. 

statement  of  Facts. 

the  law  secures  to  him  before  his  conviction  is  made  final.  He 
has  the  right  of  appeal^  and  in  this  class  of  crimes,  while  his  ap- 
peal is  pending,  although  confined  in  the  penitentiary,  it  is  his 
privilege  not  to  be  held  at  hard  labor.  To  this  extent  onlv  the 
pendency  of  his  appeal  stays  the  execution  of  the  judgment  and 
sentence.  We  do  not  see  that  this  provision  of  the  law  deprives 
the  petitioner  of  any  constitutional  right.  The  offense  ip  not 
bailable,  and  he  stands  committed  by  a  court  of  competent  juris- 
diction. The  demurrer  is  therefore  overruled." 
The  writ  of  habeas  corpvs  is  denied. 


State  v.  A.  B.  Harmon. 

No.  A-112.     Opinion  Piled  October  18.  1909. 
(104    iPac.    370.) 

1.  INDICTMENT  AND  INFORMATION— Demurrtr— Failure  to 
State  Public  Offense.  Where  an  information  is  on  its  face 
fatally  defective  because  based  on  a  statute  which  had  been 
repealed,  and  advantage  of  such  defect  was  taken  by  demur- 
rer before  pleadinjer  to  the  merits,  which  demurrer  was  over- 
ruled, and  again  by  motion  in  arrest  of  Judgment  after  ver- 
dict, held,  that  the  court  erroneously  overruled  the  demurrer, 
but  properly  sustained  the  motion   in  arrest  of  judgment 

2.  •  8AM E — Motion    in    Arrest.    Where    the    facts    stated    in   an    in- 

formation are  insufficient  to  constitute  a  pu1>lic  offense,  a  mo- 
tion in  arrest  of  judgment  should  be  sustained. 

(Syllatous   by  the  Court) 

Appeal  from  Ellis  County  Court;  A.  Williams,  Judge, 

A.  B.  Harmon  was  convicted  of  practicing  medicine  without 
a  license,  and,  his  motion  in  arrest  of  judgment  having  been  there- 
after sustained,  the  state  appeals.     AflRrmed. 

Charles  West,  Atty.  Gen.,  Charles  L,  Moore,  Asst.  Atty.  Gen., 
C.  B.  Leedy,  County  Atty.,  for  the  State. 

Miller,  Cornell  '&  Leeka,  for  defendant  in  error. 
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DOYL*E,  Judge.  The  defendant  in  error,  A.  B.  Harmon, 
was  prosecuted  in  the  county  court  of  Ellis  county  on  an  informa- 
tion filed  in  said  court  on  the  5th  day  of  August,  1908,  which 
information  reads  as  follows: 

"In  the  name  and  by  the  authority  of  the  state  of  Oklahoma 
now  comes  C.  B.  Leedy,  the  duly  elected,  qualified,  and  acting 
county  attorney  in  and  for  the  county  of  Ellis,  and  state  of  Ok- 
lahoma, and  gives  the  court  to  know  and  be?  informed  that  on 
the  2d  day  of  August  in  the  year  of  our  Lord  one  thousand  nine 
hundred  and  eight  (1908),  and  prior  thereto,  at  and  within  the 
county  of  Ellis,  and  state  of  Oklahoma,  one  Dr.  A.  B.  Harmon  did 
then  and  there  unlawfully,  wilfully,  attempt  to  and  did  practice 
medicine,  without  a  license,  and  said  A.  B.  Harmon  did  then  and 
there  profess  publicly  to  be  a  physician,  and  did  prescribe  for  the 
sick,  and  did  append  to  his  name  M.  D.  That  the  said  A.  B. 
Harmon  has  no  license  to  practice  medicine  in  this  state,  and  has 
unlawfully  and  wilfully  violated  section  14  of  chapter  9  of  Wil- 
son's Revised  and  Annotated  Statutes  of  Oklahoma;  contrary  to 
the  form  of  the  statutes  in  such  cases  made  and  provided,  and 
against  the  peace  and  dignity  of  the  state." 

The  defendant  filed  a  general  demurrer,  which  was  by  the 
court  overruled,  and  exception  allowed.  Whereupon  the  defend- 
ant entered  a  plea  of  "not  guilty.''  At  the  January  term,  1909, 
the  case  was  called,  and  a  jury  was  sworn  to  try  the  cause.  After 
hearing  the  evidence,  the  court  instructed  the  jury,  and,  after 
argument  of  counsel,  the  jury  retired  and  upon  consideration  of 
their  verdict  returned  into  court  the  following  verdict: 

"We,  the  jury  being  duly  chosen,  summoned,  impaneled,  and 
sworn  to  try  the  issues  in  the  above-entitled  cause,  do  upon  our 
oaths  find  the  defendant  guilty  and  assess  his  fine  at  $25.00." 

Whereupon  the  defendant  filed  his  motion  in  arrest  of  judg- 
ment, which  miotion  is  as  follows: 

"Comes  now  the  defendant  after  verdict  and  before  judg- 
ment, and  moves  the  court  that  no  judgment  be  rendered  in  the 
above-entitled  cause,  and  as  grounds  therefor  states:  (1)  That 
this  court  has  no  jurisdiction  to  try  the  defendant  for  the  alleged 
or  pretended  offense  attempted  to  be  charged  in  the  information 
filed  herein.  (2)  That  the  facts  stated  in  the  information  do  not 
constitute  a  public  offense  under  the  laws  in  force  at  the  time 
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alleged  in  said  information  that  the  said  pretended  oflfense  was 
committed.  (3)  That  the  information  does  not  substantially  con- 
form to  the  requirements  of  the  statutes.  A.  B.  Harmon,  Deft., 
by  Miller,  Cornell,  and  Leeka,  His  Attorneys/' 

And  thereafter  said  motion  in  arrest  of  judgment  was  by  the 
court  sustained,  and  the  state  allowed  an  exception,  which  ruling 
of  the  court  is  set  forth  in  a  journal  entry  as  follows: 

"Now,  on  this  date,  January  16th,  1909,  this  cause  came  on 
regularly  to  be  heard  upon  the  motion  in  arrest  of  judgment. 
And  the  court,  after  being  advised  in  the  premises,  is  of  opinion 
that  the  law  under  which  the  information  was  herein  drawn  has 
been  repealed  by  the  Session  Laws  of  the  Territory  of  Oklahoma, 
1903,  chapter  5,  p.  92,  sec.  9,  and  that  said  information  does  not 
charge  a  crime  under  the  said  laws  of  1903,  and  that  the  said  law 
of  1903,  is  inoperative,  in  that  it  does  not  define  what  constitutes 
the  unlawful  practice  of  medicine.  It  is  therefore  the  order  and 
judgment  of  the  court  that  the  motion  in  arrest  of  judgment  be, 
and  the  same  is  hereby  sustained,  and  that  the  defendant  be  and 
he  is  hereby  discharged  and  his  bond  exonerated.  To  which  rul- 
ing of  the  court  the  plaintiff  excepts.*' 

From  the  judgment  of  the  county  court  sustaining  the  mo- 
tion in  arrest  of  judgment,  the  state  of  Oklahoma  prosecutes  this 
appeal. 

We  are  of  opinion  that  the  court  erred  in  overruling  the  de- 
murrer, and  that  the  decision  of  the  court  sustaining  the  motion 
in  arrest  of  judgment  should  be  affirmed,  for  the  reason  set  forth 
in  the  second  paragraph  of  said  motion,  to  wit: 

"That  the  facts  stated  in  the  information  do  not  constitute 
a  public  offense  under  the  laws  in  force  at  the  time  alleged  in  said 
information  that  said  pretended  offense  was  committed." 

From  the  record  before  us  it  is  obvious  that  this  ease  was 
tried  under  a  misapprehension  of  the  laws  in  force  at  the  tinie 
alleged  in  the  information;  this  being  due  to  the  fact  that  the 
session  laws  were  not  published  until  October,  1908.  Chapter  9, 
Wilson's  Rev.  &  Ann.  St.  1903,  including  section  14  (section  314) 
thereof,  as  alleged  in  said  information,  was  repealed  by  the  pro- 
visions of  chapter  5,  p.  88,  Sess.  Laws  Okla.  1903.  The  terri- 
torial laws  relating  to  the  practice  of  medicine  were  not  extended 


Digitized  by  VnOOQ IC 


State  v.  Harmon.  71 


Opinion  of  the  Court. 


and  did  not  remain  in  force  in  the  state  of  Oklahoma  by  reason  of 
section  39,  art.  5  (section  112,  Bunn^s  Ed.)  Const.,  which  pro- 
vides that: 

"The  Legislature  shall  create  a  board  of  health,  board  of 
dentistry,  board  of  pharmacy,  and  pure  food  commission,  and  pre- 
scribe the  duties  of  each.  All  physicians,  dentists  and  pharmacists 
now  legally  registered  and  practicing  in  Oklahoma  and  Indian 
Territory  shall  be  eligible  to  registration  in  the  state  of  Okla- 
homa without  examination  or  cost." 

This  provision  of  the  Constitution  was  made  eflfective  by 
chapter  70a,  art.  1,  p.  791a,  Sess.  Laws  1907-08,  the  same  being 
entitled : 

"An  act  to  define  and  regulate  the  practice  of  medicine;  to 
create  a  board  of  medical  examiners  for  the  examination  and 
licensing  of  physicians  and  surgeons  and  to  prescribe  their  quali- 
fications; to  provide  for  their  proper  regulation,  and  to  provide 
for  the  revocation  of  their  license;  to  require  itinerant  venders  to 
procure  a  county  license  and  to  fix  suitable  penalties  for  the  vio- 
lation of  this  act,  and  repealing  laws  and  parts  of  laws  in  conflict 
herewith.*' 

This  law  was  approved  June  12,  1908,  and  became  effective 
on  the  24th  day  of  August,  1908.  For  this  reason,  we  see  no  oc- 
casion for  following  counsel  in  their  learned  discussion  upon  the 
other  questions  argued,  as  their  determination  involves  only  stat- 
utes expressly  repealed. 

For  the  reasons  stated,  the  decision  of  the  lower  court  is 
hereby  affirmed. 

FTJBMAN,  Presiding  Judge,  and  OWEN,  Judge,  concur. 
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W.  T.  Caples  v.  State. 

No.  A-156.     Opinion  Filed  October  18.  1909. 

(104    Pac.    493.) 

1.  INDICTMENT        AND      iNFORMATIK>N— 8uffioiency-^r«vious 

Decisions  ••  Pr«c«d«nts.  (a)  The  omission  of  the  word  "the" 
before  the  words  "State  of  Oklaihoma*'  in  the  caption  of  an  in- 
formation  is   not  fatal   to   the   information. 

(b)  It  is  not  necessary  that  an  Information  should  contain  the 
words  "in  the  name  and  Ijy  the  authority  of  the  state  of  Okla- 
homa." It  is  sufficient  if  it  appears  from  tlie  record  of  a  case 
that  the  prosecution  wa«  carried  on  in  the  name  and  <by  the 
authority  of  the  state.  But  this  court  suflTflrests  that,  as  a 
matter  of  srood  pleadinsr*  It  would  be  well  for  indictments  and 
informations  to  ibeflrln  with  these  words. 

(c)  This  court  will  grive  full  consideration  to  all  authorities 
which  are  founded  upon,  and  supported  by,  Itvinsr  principles, 
but  it  will  not  recogmise  or  follow  any  precedents  wdiioh  have 
outlived  their  usefulness;  when  the  reason  of  a  rule  of  law 
ceases,  this  court  will  not  enforce  such  rule. 

Z  indictment' AND  INFORMATION— AlUgation  of  Preliminary 
Examination.  It  is  not  necessary  for  an  information  chargrinsr 
a  felon V  to  allege  that  the  defendant  has  had  a  preliminary 
examination  before  an  officer  authorized  by  law  to  hear  the 
same,  and  has  been  bound  over  to  await  final  trial  thereon,  or 
has  waived  such  examination.  If  these  things  have  not  been 
done,  the  defendant  can  present  this  question  to  the  court  by 
plea  in  abatement. 

3.  WITNESSES — Homicide— Harmless  Erfior — Impeachment— Coi- 
viction  of  Offense— Evidence — Admissibility,  (a)  If  a  witness 
has  been  Improperly  impeached,  it  is  not  ground  for  reversal 
when  his  testimony  does  not  present  anv  issue  material  to  the 
case.  Such  improper  impeachment  would  constitute  harmless  error. 

(b)  It  is  improper  to  ask  a  witnesF,  for  the  sole  purpose  of 
impeachment,  whether  he  had  married  a  woman  with  whom  he 
had  committed  adultery,  or  with  whom  he  had  been  indicted,  ar- 
rested, or  imprisoned,  prior  to  conviction  for  any  offense  what- 
ever. 

(c)  When  a  defendant,  upon  a  trial  for  assault  with  intent 
to  kill,  takes  the  witness  stand,  and,  for  the  purpose  of  miti- 
gating the  offense,  is  permitted  to  testify  that  he  made  the 
assault  while  smarting  under  a  sense  of  wounded  honor,,  oh 
account  of  an   Insult   offered   to   his  wife,   it   is   proper   for  the 
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state  to  prove  the  relations  exlstinir  between  the  defendant  and 
his  wife,  and  that  the  defendant  had  exposed  his  wife  to  such 
insults,  in  order  that  the  jury  mav  understand  the  true  motive 
of  the  defendant  in  making  such  assault  (For  evidence  which 
was  properly  admitted  for  this  purpose,  see  facts  stated  in  the 
opinion. 

4.  TRIAL — ^Time  of  Beginning — Change  of  Venue — ^Time  for  Appli- 
cation— ^Attorney  and  Client — Duty  of  Attorney  to  Court. 
(a)  While  jeopardy  does  not  besrin  until  after  the  jury  have 
been  selected  and  sworn,  yet  for  all  other  purposes  the  trial 
begins  when  the  jury  are  called  into  the  box  for  examination 
as  to  their  aualiflcatlons. 

(t>)  An  application  for  a  change  of  venue  comes  too  late 
when  presented  without  reasonaJble  notice  to  the  county  attor- 
ney, and  after  the  jury  have  been  called  into  the  box  for  exam- 
ination. 

(c)  When  an  application  for  a  change  of  venue  has  been 
prepajred,  signed,  and  verified  for  over  30  days,  and  this  fact 
is  concealed  from  the  county  attorney  and  the  trial  court,  and 
the  counsel  for  the  defendant  obtains  repeated  postponements 
of  the  trial,  during  this  time,  under  conditions  which  caused 
the  trial  court  and  county  attorney  to  believe  that  the  case 
would  be  tried  at  the  date  of  the  postponement,  and  then 
when  the  case  is  Anally  called  for  trial,  and  a  motion  for  a 
continuance  has  been  overruled,  and  a  Jurv  has  been  called 
into  the  box  for  examination,  and  the  trial  Is  thus  begun,  the 
application  is  presented  without  previous  notice  to  the  county 
attorney,  such  proceedings  will   not  he  approved  by  this  court. 

(d)  The  court  should  treat  all  persons  having  business 
therein  with  absolute  fairness,  and  such  persons,  and  especially 
attorneys,   must   treat   the   court  in  the  same  manner. 

(e)  The  proper  administration  of  justice  reauires  the  law- 
yers should  be  fair  and  honorable  with  Opposing  counsel,  the 
court,  and  with  their  clients.  Any  deviation  from  this  rule 
will  be  condemned  by  this  court,  and  should  not  be  tolerated 
by  trial  courts. 

(f)  It  is  an  act  of  Justice  to  say  that  the  attorneys  who 
appeared  for  the  defendant  in  this  court  had  no  connection 
vfitti  the  case  in  the  trial  court,  and*  are  in  no  manner  respon- 
sible for  what  was  done  bv  the  counsel  who  then  represented 
the  defendant. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Carter  County;  Stilwell  H,  RiLSsell, 

Judge, 

W.  T.  Caples  was  convicted  of  assault  with  intent  to  kill,  and 
he  appeals.     Affirmed. 
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The  defendant  was  convicted  in  the  district  court  of  Carter 
county  of  the  offense  of  assault  with  intent  to  kill,  and  his  pun- 
ishment was  assessed  at  confinement  in  the  penitentiary  for  the 
period  of  ^ve  years.  The  facts  of  tlie  case  are  sufficiently  stated 
in  the  opinion.    The  court  instructed  the  jui-y  as  follows: 

"Gentlemen  of  the  Jury : 

"(1)  The  court  instructs  you  that  in  this  case  the  defendant. 
Will  Caples,  now  on  trial  before  you,  is  being  prosecuted  by  the 
state  of  Oklahoma,  upon  an  information  duly  and  legally  pre- 
sented in  this  court,  charging  him  on  or  about  the  24th  day  ot 
April,  1908,  at  and  within  the  county  of  Carter,  and  state  of 
Oklahoma,  and  within  the  jurisdiction  of  this  court,  with  having 
committed  the  crime  of  assault  with  intent  to  kill,  in  manner  and 
form  as  follows,  to  wit:  The  said  Will  Caples  did  then  and  there 
unlawfully,  intentionally,  wrongfully,  and  feloniously  shoot  at 
one  Elmer  Finley  with  a  certain  firearm,  to  wit,  a  pistol,  with  intent 
then  and  there  and  thereby  to  kill  him,  the  said  Elmer  Finley, 
contrary  to  the  form  of  the  statutes  in  such  case  made  and  pro- 
vided, etc. 

*'(2)  The  court  instructs  you  that,  for  a  more  definite  and  ac- 
curate description  of  the  crime  charged  against  the  defendant,  you 
are  referred  to  the  indictment,  which  you  will  take  with  you  in 
your  retirement. 

"(3)  You  are  instructed  that  the  statutes  under  which  the 
defendant  is  being  prosecuted  is  as  follows:  *Every  person  who 
intentionally  and  wrongfully  shoots,  shoots  at  or  attempts  to  shoot 
at  another,  with  any  kind  of  firearm,  air  gun  or  other  means 
whatever,  with  intent  to  kill  any  person,  or  who  commits  any  as- 
sault and  battery  upon  another  by  means  of  any  deadly  weapon, 
or  by  such  other  means  or  force  as  is  likely  to  produce  death  or 
resisting  the  execution  of  any  legal  process,  is  punishable  by  im- 
prisonment in  the  state  prison  not  exceeding  ten  years/ 

*'(4)  To  the  information  read  to  you,  the  defendant  has  en- 
tered his  plea  of  not  guilty,  and  you  are  instructed  that  under  the 
law  the  defendant  is  presumed  to  be  innocent  of  the  offense 
charged  against  him,  and  of  every  ingredient  thereof,  until  such 
presumption  is  overcome  by  competent  evidence  to  your  satisfac- 
tion beyond  a  reasonable  doubt,  and  you  are  instructed  in  this 
connection  that  it  devolves  upon  the  state  to  prove  to  your  satis- 
faction beyond  a  reasonable  doubt  every  material  allegation  of  the 
information  charging  the  offense  against  the  defendant. 
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*^(5)  The  jury  are  the  sole  judges  of  the  facts  proven  and  of 
the  credibility  of  the  witnesses,  and  each  of  them,  and  of  the 
weight  and  value  to  be  given  to  their  testimony,  and  this  rule 
and  instruction  applies  to  each  and  every  witness  who  has  testi- 
fied in  this  case.  In  determining  what  credit  you  will  give  to  a 
witness  and  the  weight  and  value  you  will  attach  to  his  testimony, 
yon  will  take  into  consideration  the  conduct  and  appearance  of 
the  witnesses  on  the  stand,  the  interest  of  the  witness,  if  any,  in 
the  trial  or  the  result  thereof,  the  motives  of  the  witness  in  testify- 
ing, the  witness'  relation  to,  or  feeling  for  or  against,  the  defend- 
ant, and  give  the  testimony  of  each  witness  such  weight  and  value 
as  you  may  deem  right  and  proper. 

•'(6)  You  are  instructed  that  an  assault  is  any  wilful  or  un- 
lawful attempt  or  offer,  with  force  or  violence,  to  do  a  corporal 
hurt  to  another. 

"(7)  You  are  instructed  that  homicide,  or  attempt  to  commit 
a  homicide,  is  justifiable  when  committed  by  any  person  when  re- 
sisting any  attempt  to  murder  such  person  or  commit  any  felony 
upon  him.  Second,  when  committed  in  the  lawful  defense  of  sucS 
person,  when  there  is  a  reasonable  ground  to  apprehend  a  design- 
to  commit  a  felony  against  such  person,  or  to  do  him  some  per- 
sonal injury,  and  there  is  imminent  danger  of  such  design  being 
accomplished. 

**(8)  Therefore,  in  this  case,  if  you  believe  from  the  evidence 
beyond  a  reasonable  doubt  that  the  defendant,  W.  T.  Caples,  did 
on  or  about  the  time  alleged  in  the  information,  in  the  county 
of  Carter  and  state  of  Oklahoma,  intentionally  and  wrongfully, 
with  a  pistol  in  his  hand  and  held,  shoot,  at  Elmer  Finley,  with 
said  pi^ol,  with  intent  to  kill  the  said  Elmer  Finley,  as  alleged 
in  said  information,  then  under  such  circumstances  you  are  in- 
structed that  it  is  your  duty  to  find  the  defendant  guilty,  as 
charged  in  the  information. 

"(9)  You  are  instructed  that  although  you  may  believe  from 
the  evidence  that  the  defendant's  wife  communicated  to  him  the 
fact  that  the  witness,  Elmer  Finley,  had  made  overtures  to  her  to 
have  carnal  intercourse  with  her,  in  the  manner  testified  to  in  the 
evidence  before  you,  and  you  further  believe  that  this  was  the  rea- 
son that  prompted  the  shooting  at  the  said  Elmer  Finley  by  the 
defendant,  if  you  find  that  he  did  so  shoot  at  him,  then  you  are 
instructed  that  such  communication  referred  to  did  not  excuse 
or  justify  the  defendant  in  shooting  at  the  said  Finley,  as  alleged 
in  the  information,  and  if  you  find  that  such  communications  were 
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the  reason  for  such  shooting,  then  you  are  instructed  to  find  the 
defendant  guilty. 

"(10)  You  are  instructed  that  in  the  event  you  find  the  de- 
fendant guilty  as  herein  charged,  you  may  assess  his  punishment 
by  imprisonment  in  the  penitentiary  for  any  time  not  exceeding 
10  years. 

"(11)  Gentlemen  of  the  jury,  the  law  of  the  case  of  your 
guidance  is  found  in  these  instructions,  and  by  which  you  will 
be  governed,  but  as  to  the  facts,  you  are  the  sole  judges  of  them 
and  of  their  weight  and  value;  and,  without  prejudice  upon  the 
one  hand  or  sympathy  upon  the  other,  let  your  verdict  be  found. 

"  S.  H.  Russell,  Judge.'' 

The  case  is  regularly  before  us  on  appeeal. 

Prviett  '&  Sniggs  and  E.  0.  Mc Adams,  for  appellant. — On 
sufficiency  of  information;  formal  requirements  of  the  Constitu- 
tion: State  V.  Campbell  (Mo.)  109  S.  W.  706;  White  v.  Com- 
monwealth, 6  Binn.  (Pa.)  179;  Yeager  v.  Orove,  78  Ky.  278 
City  of  Davenport  v.  Bird,  34  Iowa.  524;  State  v,  Hosledahl  (N 
D.)  52  N.  W.  315;  Jefferson  r.  State  (Tex.  App.)  7  S.  W.  244 
Saine  v.  State,  14  Tex.  App.  144;  Calvert  v.  State,  8  Tex.  App 
538;  Gould  v.  People,  89  111.  216;  Parris  v.  People,  76  111.  274 

Chas.  L.  Moore,  Asst.  Atty.  Gen.,  for  the  State. 

FURMAN,  Presiding  Judge  (after  stating  the  facts  as 
above).  First.  In  this  case  we  have  been  favored  by  able  and  ex- 
haustive oral  arguments  and  briefs,  both  by  the  defendant  and  the 
state.  The  following  assignments  of  error  are  relied  upon  to  se- 
cure a  reversal  of  the  conviction.  First,  in  their  brief  counsel 
for  the  defendant  say: 

"The  first  assignment  of  error  relied  upon  by  plaintiff  in 
error  is  that  the  court  did  not  have  jurisdiction  to  hear  and  de- 
termine this  cause,  under  and  by  virtue  of  the  information  filed 
in  this  cause,  for  the  reason  that  the  information  is  styled  *SI;ate 
of  Oklahoma,'  Plaintiff,  v.  W.  T.  Caples,  Defendant,  which  is  and 
was  contrary  to  the  Constitution  of  the  state  of  Oklahoma,  in  this, 
to  wit:  That  said  information  should  have  been  styled  'The 
State  of  Oklahoma,'  Plaintiff,  v.  W.  T.  Caples,  Defendant,  and 
further  that  said  court  did  not  have  jurisdiction  to  hear  and  de- 
termine said  cause,  for  the  reason  that  said  information  is  fatally 
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defective,  and  contrary  to  the  Constitution  of  the  state  of  Okla- 
homa, in  this,  to  wit:  That  said  prosecution  was  not  carried  on 
in  the  name  and  by  the  authority  of  the  state  of  Oklahoma,  as 
provided  by  the  Constitution  of  said  state.  Section  19,  art.  7, 
of  the  Constitution  of  Oklahoma  is  as  follows:  'The  style  of  all 
writs  and  processes  shall  be:  "The  State  of  Oklahoma."  All 
prosecutions  shall  be  carried  on  "in  the  name  and  by  the  authority 
of  the  state  of  Oklahoma."  All  indictments,  informations  and 
complaints  shall  conclude:  "Against  the  peace  and  dignity  of 
the  state." '  It  will  be  noted  from  this  information  that  the  word 
the'  is  left  out  before  the  word  ^state'  in  the  style  of  the  cause. 
Second.  That  it  nowhere  appears  from  the  information  that  the 
prosecution  is  carried  on  in  the  name  and  by  the  authority  of  the 
state  of  Oklahoma,  as  provided  by  the  Constitution  of  this  state. 
Plaintiff  in  error  contends  that  this  is  a  fatal  error  to  the  in- 
formation, and  that  the  court  was  without  jurisdiction  to  pro- 
ceed with  the  trial  of  the  cause." 

The  information  in  this  case  is  as  follows: 
"In  the  District  Court,  in  and   for  Carter   County,   Oklahoma, 
"State  of  Oklahoma,  Plaintiff,  v.  Will  Caples,  Defendant. 
"Information. 

"Comes  now  James  H.  Mathers,  the  duly  qualified  and  act- 
ing county  attorney,  in  and  for  Carter  county  and  state  of  Okla- 
homa, and  on  his  official  oath  gives  the  district  court  in  and  for 
said  Carter  county  and  state  of  Oklahoma  to  know  and  be  in- 
formed that  the  above  did,  in  Carter  county,  and  in  the  state  of 
Oklahoma,  on  the  24th  day  of  April,  in  the  year  of  our  Lord, 
A.  D.  1908,  commit  the  crime  of  assault  with  intent  to  kill  in 
manner  and  form  as  follows:  The  said  Will  Caples  did  then  and 
there  unlawfully,  intentionally,  wrongfully,  and  feloniously  shoot 
at  one  Elmer  Pinley  with  a  certain  firearm,  to  wit,  a  pistol,  with 
intent  then  and  there  and  thereby  to  kill  him,  the  said  Elmer 
Pinley,  contrary  to  the  form  of  the  statutes  in  such  cases  made 
and  provided,  and  against  the  peace  and  dignity  of  the  state  of 
Oklahoma. 

"James  H.  Mathers,  County  Attorney,  Carter  Countv. 

"State  of  Oklahoma,  Carter  County.— ss. :  Elmer  Pinley,  be- 
ing duly  sworn,  on  oath  declares  that  the  statements  set  forth  in 
the  above  information  are  true.  Elmer  Pinley. 

"Subscribed  and  sworn  to  before  me  this  the  24th  day  of 
April,  1908.  C.  T.  Vernok, 


"District  Clerk."' 
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The  first  contention  of  counsel  for  the  defendant  is  that  "it 
will  be  noted  from  this  information  that  the  word  ^the'  is  left 
out  before  the  word  'state'  in  the  style  of  the  case/'  and  that  this 
constitutes  a  fatal  defect  in  the  information.  We  cannot  agree 
with  this  position  for  two  reasons,  viz. :  First,  the  caption  of  the 
cause  is  placed  on  the  information  for  convenience,  and  for  the 
purpose  of  ready  identification,  and  constitutes  no  part  of  the  in- 
formation itself.  It  is  surplusage,  pure  and  simple,  and  neither 
adds  to  or  takes  from  the  charge;  second,  if  it  were  a  necessary 
part  of  the  information  we  could  not  agree  with  counsel  for  the 
defendant.  Write  two  sentences — one,  "The  state  of  Oklahoma,'* 
and  the  other  "State  of  Oklahoma" — ^and  submit  them  to  the  edu- 
cated and  uneducated  alike,  and  the  answer  would  be  the  same 
from  both  sources:  That  they  each  have  substantially  the  same 
meaning.  We  are  required  by  our  statute  to  construe  the  laws  of 
Oklahoma  liberally,  to  promote  the  purposes  for  which  they  were 
enacted,  and  in  furtherance  of  justice.  We  heartily  indorse  this 
wise  provision  of  law,  and  propose  to  carry  it  out  in  spirit  and 
in  letter.  This  is  in  harmony  with  the  Divine  law,  which  de- 
clares. "For  the  letter  killeth,  but  the  spirit  giveth  life."  2  Cor. 
iii,  6.  Even  without  this  statute,  we  would  hesitate  long  before 
we  would  apply  any  narrow  technical  rule  of  construction  to  the 
Constitution.  Constitutional  provisions  should  always  receive  a 
broader  and  more  liberal  construction  than  statutes.  The  rule  of 
construction  of  a  statute  is  the  intention  of  the  Legislature.  In 
construing  constitutional  provisions  the  supreme  question  is,  What 
did  the  people  whose  votes  adopted  and  placed  the  Constitution 
in  force  intend?  Therefore  a  common-sense,  rather  than  a  tech- 
nical, construction  should  be  placed  upon  the  language  used  in  a 
Constitution. 

Mr.  Cooley,  in  his  work  on  Constitutional  Limitations  (Images 
89,  101)  says: 

"The  object  of  construction,  as  applied  to  a  written  Consti- 
tution, is  to  give  effect  to  the  intent  of  the  people  in  adopting  it. 
When  the  inquiry  is  directed  to  ascertain  the  mischief  'designed  to 
be  remedied,  or  the  purpose  sought  to  be  accomplislied  by  a  par- 
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ticular  provision,  it  may  be  proper  to  examine  the  proceedings 
of  the  convention  which  framed  the  instrument.  Where  the  pro- 
ceedings clearly  point  out  the  purpose  of  the  provision,  the  aid 
will  be  valuable  and  satisfactory;  but  where  the  question  is  one 
of  abstract  meaning,  it  will  be  difficult  to  derive  from  this  source 
much  reliable  assistance  in  interpretation.  Every  member  of  such 
a  convention  acts  upon  such  motives  and  reasons  as  influence  him 
personally,  and  the  motions  and  debates  do  not  necessarily  indi- 
cate the  purpose  of  a  majority  of  a  convention  in  adopting  a  par- 
ticular clause.  It  is  quite  possible  for  a  clause  to  appear  so  clear 
and  unambiguous  to  the  members  of  a  convention  as  to  require 
neither  discussion  nor  illustration,  and  the  few  remarks  made  con- 
cerning it  in  the  convention  might  have  a  plain  tendency  to  lead 
directly  away  from  the  meaning  in  the  minds  of  the  majority.  It 
is  equally  possible  for  a  part  of  the  members  to  accept  a  clause 
in  one  sense  and  a  part  in  another.  And  even  if  we  were  certain 
we  had  attained  to  the  meaning  of  the  convention,  it  is  by  no 
means  to  be  allowed  a  controlling  force,  especially  if  that  meaning 
appears  not  to  be  the  one  which  the  words  would  most  naturally 
and  obviously  convey.  For  as  the  Constitution  does  not  derive  its 
force  from  the  convention  which  framed,  but  from  the  people  who 
ratified,  it,  the  intent  to  be  arrived  at  is  that  of  the  people,  and 
it  is  not  to  be  supposed  that  they  have  looked  for  any  dark  or  ab- 
struse meaning  in  the  words  employed,  but  rather  that  they  have 
accepted  them  in  the  sense  most  obvious  to  the  common  under- 
standing, and  ratified  the  instrument  in  the  belief  that  that  was 
the  sense  designed  to  be  conveyed.  These  proceedings,  therefore, 
are  less  conclusive  of  the  proper  construction  of  the  instrument 
than  are  legislative  proceedings  of  the  proper  construction  of  a 
statute,  since  in  the  latter  case  it  is  the  intent  of  the  Legislature 
we  seek,  while  in  the  former  we  are  endeavoring  to  arrive  at  the 
intent  of  the  people  through  the  discussions  and  deliberations  of 
their  representatives.  The  history  of  the  calling  of  the  convention, 
the  causes  which  led  to  it,  find  the  discussions  and  issues  before 
tie  people  at  the  time  of  the  election  of  the  delegates  will  some- 
times be  quite  as  instniotive  and  satisfaotors'  as  an}i;hing  to  be 
gathered  from  the  proceedings  of  the  convention.'' 

The  second  objection  to  the  information  is  "that  it  nowhere 
appears  from  the  information  that  the  prosecution  is  carried  on 
in  the  name  and  by  the  authority  of  the  state  of  Oklahoma."  In 
some  states  this  is  required,  but  it  would  be  an  act  of  pure  assump- 
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tion  of  legislative  power  on  the  part  of  this  court,  to  establish 
such  a  rule  in  this  state.  Section  192,  Bunn's  Okla.  Const.,  is  as 
follows : 

"The  style  of  all  writs  and  processes  shall  be  *The  State  of 
Oklahoma.'  All  prosecutions  shall  be  carried  on  in  the  name  and 
by  the  authority  of  the  state  of  Oklahoma.  All  indictments,  in- 
formations, and  complaints  shall  conclude,  ^against  the  peace 
and  dignity  of  the  state.'  *' 

An  information  is  not  a  writ  or  process;  it  is  an  accusation 
upon  which  writs  and  processes  issue.  In  volume  8,  p.  7531^  of 
Words  &  Phrases  Judicially  Construed,  we  find  the  following: 

"Writs  and  processes  of  the  courts  may  be  divided  into  two 
classes:  First,  those  which  point  out  specifically  the  property  or 
thing  to  be  seized ;  second,  those  in  which  the  officer  is  directed  to 
levy  the  process  upon  property  of  one  of  the  parties  to  the  liti- 
gation, sufficient  to  satisfy  the  demand  against  him,  without  de- 
scribing any  specific  property  to  be  thus  taken.'' 

This  is  supported  by  a  great  array  of  authorities.  So  this 
clause  of  the  Constitution  clearly  does  not  require  an  information 
to  begin  with  "The  State  of  Oklahoma."  It  is  true  that  the  Con- 
stitution requires  that  "All  prosecutions  shall  he  carried  on  in 
the  name  and  by  the  authority  of  the  state  of  Oklahoma,"  but  it 
is  nowhere  required  that  this  allegation  shall  appear  in  the  in- 
formation or  indictment.  This  question  was  before  thi.^,  court  in 
the  case  of  Arie  v.  State,  1  Okla.  Cr.  666,  100  Pac.  3o,  and  we 
there  held  that,  if  it  appears  from  the  record  that  the  prosecu- 
tion was  actually  conducted  in  the  name  and  by  the  authority  of 
the  state,  the  object  and  purpose  of  the  Constitution  is  accom- 
plished, even  though  no  such  allegations  appeared  in  the  inform- 
ation or  indictment.  Suppose  that  this  allegation  was  in  the  m- 
formation,  and  the  record  discloses  the  fact  that  the  prosecution 
was  conducted  by  private  parties  without  authority  from  tlie 
state,  would  the  allegation  of  the  information  give  the  court  jur- 
isdiction? We  do  not  profess  to  be  infallible,  but  to  our  minds 
it  is  clear  that  the  purpose  of  this  provision  in  the  Constitution 
is  to  protect  the  people  of  this  state  from  private  prosecution 
which  might  degenerate  into  persecutions,  and  from  prosecutions 
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from  any  other  foreign  power  save  that  of  the  state.  And  when 
the  record  clearly  shows  that  the  purpose  of  the  Constitution  has 
been  accomplished,  this  court  will  hold  that  is  enough.  The  su- 
preme purpose  of  this  court  is  to  give  the  people  of  this  state  a 
just  and  harmonious  system  of  criminal  jurisprudence,  founded  on 
justice  and  supported  by  reason,  freed  from  the  mysticism  of  ar- 
bitrary technicalities,  and  this  standard  will  control  our  decisions, 
it  matters  not  what  or  how  many  other  appellate  courts  may  have 
decided  to  the  contrary.  But  we  are  pleased  to  know  that  we 
are  not  without  support  of  respectiable  authority  in  our  views 
upon  this  question. 

In  State  v.  Rtissell,  2  La.  Ann.  605,  tlie  Supreme  Court  of 
Louisiana  said: 

"The  defendant,  Edward  Bussell,  was  convicted  of  man- 
slaughter upon  an  indictment  charging  him  with  mprder,  and  he 
moved  for  an  arrest  of  judgment  on  two  grounds:  First.  That 
the  indictment  does  not  aver,  with  sufficient  certainty,  that  tlie 
deceased  died  of  the  mortal  blows  charged  to  have  been  given  by 
the  accused;  secondly,  that  the  indictment  does  not  purport  in  its 
margin,  or  in  the  body,  to  be  carried  on  *in  the  name  and  by 
the  authority  of  the  state  of  Louisiana,'  and  does  not  conclude 
'against  the  peace  and  dignity  of  the  same.^  This  motion  was 
overruled  and  sentence  pronounced,  and  the  accused  has  appealed. 
*  *  *  The  second  ground  we  deem  to  be  equally  untenable. 
The  expressions  which  it  is  contended  should  be  used  in  the  indict- 
ment occur  in  the  Constitutions  of  several  states  of  the  Union,  and 
the  point  now  presented  has  been  so  frequently  decided  in  those 
states  that  it  can  scarcely  be  considered  an  open  question.  It 
has  been  repeatedly  held  to  be  a  sufficient  compliance  with  the 
constitutional  requisition  that  the  prosecution  should  appear  to 
be  conducted  in  the  name  of  the  state,  and  that  a  formal  aver- 
ment that  it  was  found  by  the  authority  of  the  state  was  not  es- 
sential to  the  validity  of  the  indictment.  Greeson  v.  State,  5 
How.  (Miss.)  36;  State  v.  Johnson,  Walk.  (Miss.)  392;  Allen 
V,  Commonwealth,  2  Bibb  (Ky.)  210;  State  i?.  Anthony,  1  McCord 
(S.  C.)  285.  In  the  case  of  State  v.  Calvin  Moore^  8  Rob.  (La.) 
518,  decided  by  the  late  Court  of  Errors  and  Appeals  in  Criminal 
Cases,  these  words  were  neither  directly  nor  impliedly  held  to  be 
essential  to  the  validity  of  an  indictment.  The  language  of  the 
3  Cr.— « 
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instrument  was  merely  quoted,  from  which  it  appeared  that  it 
contained  the  expressions  which  the  defendant  intended  were  re- 
quired by  the  Constitution,  and  consequently  that  the  objection 
urged  was  without  foundation;  but  there  was  no  intimation  of 
an  opinion  that  their  absence  would  have  been  fatal/' 

In  State  v.  Kerr,  3  N.  D.  525,  58  N.  W.  27,  the  court  said: 

"It  is  first  urged  by  plaintiff  in  error  that  it  does  not  appear 
from  the  indictment  that  the  prosecution  is  carried  on  *in  the 
name  and  by  the  authority  of  the  state  of  North  Dakota,*  as  re- 
quired by  section  97  of  the  state  Constitution.  •  •  ♦  The 
indictment  is  presented  by  *the  grand  jury  of  the  state  of  North 
Dakota  in  and  for  the  county  of  Griggs.'  It  thus  appears,  in- 
directly but  certainly,  that  the  prosecution  was  carried  on  in  the 
name  and  by  the  authority  of  the  state.  That  is  all  that  the 
constitutional  provision  requires.  It  is  not  necessary  that  such 
facts  should  be  specifically  recited.  See  State  v.  Thompson,  4 
S.  D.  95,  55  N.  W.  725,  where,  under  the  same  constitutional 
provision,  an  indictment  identical  with  the  one  in  this  cage  on 
the  point  in  question  was  sustained.'' 

In  State  v,  Thompson,  4  S.  D.  99,  55  N.  W.  725,  the  Su- 
preme Court  said: 

"It  will  be  observed  that  the  indictment  is  entitled  *  State  of 
South  Dakota  v.  Nathaniel  B.  Thompson' ;  that  it  was  found  and 
presented  to  the  court  by  a  grand  jury  of  said  county,  under  the 
sanction  and  by  the  authority  of  the  state's  attorney.  It  would 
seem  therefore  to  be  a  prosecution  in  the  name  and  by  the  au- 
thority of  the  state,  and  that  the  indictment  in  form  purports  to  bf 
a  prosecution  in  the  name  and  by  the  authority  of  the  state.  It 
will  be  noticed  that  the  Constitution,  while  providing  that  the 
prosecution  shall  be  carried  on  in  the  name  and  by  authority  of 
the  state,  does  not  provide  that  it  shall  be  stated  in  the  indictment 
that  it  is  carried  on  by  authority  of  the  state.  If,  therefore,  the 
prosecution  is  in  the  name  of  the  state,  and  carried  on  under  the 
sanction  of  the  proper  officer  of  the  state,  namely,  the  state's  at- 
torney, we  are  of  the  opinion  the  constitutional  provision  is  com- 
plied with,  and  that  it  is  not  necessary  that  the  indictment  shall 
state  that  it  is  found  and  presented  by  the  authority  of  the  state." 

In  Allen  v.  Commonwealth,  5  Ky.  210,  the  Supreme  Court 


"The  first  objection  is  predicated  upon  the  constitutional  re- 
quisition *that  all  prosecutions  shall  be  jcarried  on  in  the  name 
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and  by  the  authority  of  the  commonwealth  of  Kentucky/  The 
indictment  is  in  the  usual  form  in  the  name  of  the  common- 
wealth, and  concludes  against  its  peace  and  dignity,  but  does  not 
express  to  be  found  by  the  authority  of  the  commonwealth.  Such 
an  expression  is,  however,  wholly  unnecessary.  At  common  law, 
prior  to  the  Bevolution,  prosecutions  were  carried  on  in  the  name 
and  by  the  authority  of  the  king  in  his  political  capacity;  but  the 
forms  of  indictment  show  that  it  was  unnecessary  to  be  express^ 
to  be  found  by  his  authority.  When  we  threw  off  the  regal  gov- 
ernment and  adopted  the  republican  form,  it  became  necessary  to 
provide  that  prosecutions  should  be  carried  on  in  the  name  and  by 
the  authority  of  the  commonwealth;  but  as  under  the  regal,  so 
under  the  present  form  of  government,  it  is  equally  unnecessary 
that  an  indictment  should  expressly  aver  by  what  authority  it  is 
found  and  carried  on.  This  indictment  was,  as  all  other  indict- 
ments must  be,  carried  on  by  the  authority  of  the  commonwealth 
of  Kentucky,  and  not  by  the  authority  of  any  other  power;  and 
that  is  alone  what  the  Constitution  required." 

In  Wrocklege  v.  State,  1  Iowa,  170,  the  Supreme  Court  said: 
*The  first  question  that  is  raised  by  the  demurrer  is  whether 
this  prosecution  is  conducted  in  the  name  and  by  the  authority 
of  the  state  of  Iowa,  within  the  meaning  of  the  Constitution.  The 
style  of  the  indictment  is  as  follows:  The  State  of  Iowa,  Musca- 
tine County.  In  the  District  Court  of  said  County.  May 
Term,  A.  D.  1854.  The  grand  jurors  of  the  state  of 
Iowa,  witliin  and  for  the  body  of  the  county  cf  Mu&ca 
tine,  duly  elected,  impaneled,  charged  and  sworn,  in  behalf  of  said 
state  of  Iowa,  on  their  said  oaths,  present,'  etc.  The  Constitution 
(article  5,  §  6^  provides  that  *the  style  of  all  process  shall  be,  "the 
slate  of  Iowa,"  and  all  prosecutions  shall  be  conducted  in  the 
name  and  by  the  authority  of  the  same.'  It  is  contended  that  in- 
Ftead  of  *in  behalf  of  the  said  state,'  a  presentment  should  be  ex- 
pressed in  the  indictment  to  be  ^in  the  name  and  by  the  authority 
of  the  state  of  Iowa.'  While  we  think  the  latter  the  more  appro- 
priate style,  we  are  not  prepared  to  say  that  it  is  the  only  phrase 
that  may  be  used,  or  that  it  is  essential  to  the  validity  of  the  in- 
dictment. The  phrase  placed  under  quotations  in  this  section  of 
the  Constitution,  to  wit,  'The  State  of  Iowa,'  constitutes  the  tech- 
nical, authoritative  name  of  the  state.  See  Harriman  v.  State,  2 
G.  Greene  (Iowa)  270.  It  is  in  the  name  that  all  prosecutions 
must  be  conducted,  and  it  is  by  the  authority  of  the  same  that 
they  must  be  conducted.    But  we  do  not  understand  the  Constitu- 


Digitized  by  VnOOQ IC 


84  3  Oklahoma  Criminal  Reports. 

Opinion  of  the  Court. 

lion  by  this  to  mean  that  it  must  be  expressed  in  each  proceeding, 
in  the  conduct  of  a  prosecution,  that  it  is  made  in  the  name  and 
by  the  authority  of  the  state  of  Iowa." 

In  State  V.  Delue,  2  Pin.  (Wis)  207,  the  court  said: 
"It  is  insisted  that,  inasmuch  as  the  Constitution  of  this  state 
requires  (article  7,  §  17)  that  ^all  criminal  prosecutions  shall  be 
carried  on  in  the  name  and  by  the  authority  of  the  state/  this  in- 
dictment is  defective  in  not  alleging  affirmatively  that  it  is  so 
presented.  We  do  not  think  that  it  was  designed  by  this  pro- 
vision to  require,  either  in  the  caption  or  in  the  body  of  the  indict- 
ment, an  affirmative  allegation  in  the  language  of  the  Constitu- 
tion, although  such,  perhaps,  might  be  a  more  formal  and  appro- 
priate practice.  It  is  doubtful,  however,  whether  this  provision 
of  the  Constitution  is  applicable  to  indictments,  which  are  but  the 
presentments  of  grand  juries,  embodying  in.  legal  form  the  result 
of  their  inquiries  for  the  information  of  the  court.  They  are  the 
basis  upon  which  process  issues  against  the  offender,  and  which 
process  may  be  considered  as  the  first  step  in  the  prosecution  speci- 
fied in  the  Constitution.  This  process  very  properly  issues  in  the 
name  and  by  the  authority  of  the  state.  But  the  indictment,  being 
but  a  preliminary  proceeding,  leading  to,  rather  than  constituting, 
the  prosecution,  need  not  bear  on  its  face  the  evidence  of  having 
been  found  by  a  grand  jury  acting  expressly  in  the  name  of  the 
state.  It  is  sufficient,  in  respect  to  the  point  objected  to,  if  the 
venue  be  laid  in  some  county  within  the  state,  and  it  be  substan- 
tially set  forth  therein,  that  the  grand  jurors  are  good  and  lawful 
men.  duly  impaneled,  charged,  and  sworn  to  inquire  in  and  for 
the  body  of  such  county." 

In  Savage  v.  State,  18  Fla.  048,  the  Supreme  Court  said: 
"The  Constitution  says  all  prosecutions  shall  be  conducted  in 
the  name  and  by  the  authority  of  the  state.  It  is  not  required 
that  the  indictment  on  its  face  shall  say  in  words  that  it  is  ^prose- 
cuted  in  the  name  and  by  the  authority^  of  the  state.  It  merely 
directs  that  the  state  in  its  name  and  by  its  authority  shall  prose- 
cute, and  that  no  other  name  or  any  other  authority  ^hall  control 
the  prosecution.  It  is  sufficient  that  the  court  shall  recognize  the 
state  and  its  authority,  and  no  other  party  or  authority,  in  such 
prosecutions,  and  that  the  proceedings  are  so  conducted,  and  the 
record  show  it.  The  cases  cited  by  counsel  for  plaintiff  in  error 
{Harriman  v.  State,  2  G.  Greene  [Iowa]  270,  and  Lovell  v.  State, 
45  Ind.  550,  551)  sustain  this  view.     In  the  case  of  the  State  v. 
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Gleason,  12  Fla.  247,  253,  the  court  did  not  deem  it  very  material 
th^t  the  information  should  upon  its  face  express  the  words  of 
the  Constitution,  but  directed  it  to  be  so  amended  out  of  caution ; 
the  information  being  deemed  the  process  in  ^uo  warranto  pro- 
ceedings. The  indictment  in  form  purports  to  be  a  prosecution  in 
the  name  of  the  state,  and  the  attorney  for  the  state  prosecuted  for 
the  state.  The  court  recognized  no  other  authority  than  that  of 
the  state,  and  this  is  sufficient.  The  plea  tendered  *to  the  juris- 
diction' was  therefore  properly  overruled,  and  the  motion  to  with- 
draw the  plea  of  not  guilty  for  the  purpose  of  filing  such  plea 
was  well  refused.  In  fact  the  plea  proposed  was  not  a  plea  to  the 
jurisdiction.*^ 

In  Holt  V.  State,  47  Ark.  197,  1  S.  W.  61,  the  court  said: 
"The  commencement  of  the  indictment  is  as  follows:  'The 
grand  jury-  of  Washington  county  accuses  Charley  Washington, 
John  Washington,  and  Sam  Holt  of  the  crime  of  an  assault  with  a 
deadly  weapon,  committed  as  follows.'  Appellant  insists  that  thif 
commencement  is  insufficient  and  the  indictment  is  fatally  de- 
fective, because  it  is  not  stated  in  the  commencement  that  the 
grand  jury  accused  the  defendants  therein  named  of  the  crime 
charged  *in  the  name  and  by  the  authority  of  the  state  of  Arkan- 
sas.' This  is  not  required  or  necessary.  There  is  no  particular 
form  of  indictment  prescribed  by  the  statute  of  this  state  which  is 
required  to  be  strictly  followed.'' 

In  Greeson  v.  State,  5  How.  (Miss.)  36,  the  court  said: 
"The  first  assignment  of  €rror  was  not  seriously  insisted  upon 
in  the  argument,  and  it  will  be  sufficient  to  observe  that  the  ques- 
tion which  it  presents  has  been  decided  by  the  Supreme  Court  of 
this  state,  in  the  case  of  State  v.  Johnson,  Walk.  (Miss.)  395. 
That  court  held  that  it  was  sufficient  if  it  appeared  in  the  record 
that  the  prosecution  was  in  the  name  of  the  state,  and  that  a  formal 
statement  of  the  fact  that  the  indictment  was  found  by  its  au- 
thority was  not  necessary.  The  only  object  which  our  Constitution 
had,  in  requiring  that  all  prosecutions  should  be  in  the  name  and 
by  the  authority  of  the  state,  was  to  exclude  any  other  or  foreign 
power  from  the  exercise  of  this  authority,  and  to  assert  the  sov- 
ereignty and  supremacy  of  the  state  as  paramount." 
In  Crutz  V,  State,  4  Ind.  387,  the  court  said: 
^t  is  contended  that  the  judgment  should  have  been  arrested 
for  this  reason,  viz.,  the  indictment  does  not  charge  that  it  was 
found  *in  the  name  and  by  the  authority  of  the  state.'    This  is  a 
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mistake.  'A  formal  statement  that  an  indictment  was  found  by 
the  authority  of  the  state  is  not  necessary,  if  it  appears  from  .the 
record  that  the  prosecution  was  in  the  name  of  the  state.^  Whar- 
ton^s  Crim.  Law,  101.  The  record  before  us  shows  that  the  state  is 
a  party,  and  that  the  prosecution  was  carried  on  in  her  name  and 
by  her  authority.  This,  we  think,  sufficiently  meets  the  require- 
ments of  the  Constitution,  without  any  specific  allegation  in  the 
indictment  to  that  effect.    Bev.  St.  1852,  p.  61.'' 

We  might  continue  to  cite  other  cases  to  show  that  our  views 
are  supported  by  authority,  but  deem  these  sufficient.  We  know 
that  there  are  respectable  authorities  holding  to  the  contrary,  but 
this  court  will  not  follow  any  precedents  unless  we  know  and  ap- 
prove the  reason  upon  which  they  are  based,  it  matters  not  how 
numerous  they  may  be,  or  how  eminent  the  court  by  which  they 
are  promulgated.  It  is  our  duty  to  construe  the  laws  of  Oklahoma 
regardless  of  the  law  in  other  states.  Now  that  our  criminal  juris- 
prudence is  in  its  formation  period,  we  are  determined  to  do  all  in 
our  power  to  place  it  upon  the  broad  and  sure  foundation  of  reason 
and  justice,  so  that  the  innocent  may  find  it  to  be  a  refuge  of  de- 
fense and  protection,  and  that  the  guilty  may  be  convicted,  and 
taught  that  it  is  an  exceedingly  serious  and  dangerous  thing  to 
violate  the  laws  of  this  state,  whether  they  be  rich  and  influential 
or  poor  and  friendless.  They  all  stand  alike  and  upon  an  equality 
before  this  court.  If  we  place  our  criminal  jurisprudence  upon  a 
technical  basis,  it  would  become  the  luxuiy  of  the  rich,  who  can 
always  hire  able  and  skilled  lawyers  to  invoke  technicalities  in 
their  behalf,  but  what  would  become  of  the  poor  and  friendless  who 
cannot  secure  these  services  ?  It  is  the  poor  and  the  friendless  who 
cannot  secure  these  services,  and  who  need  the  strong  arm  of  the 
law  for  their  defense.  By  placing  our  system  of  criminal  juris- 
prudence upon  the  basis  of  reason  justice  becomes  the  right  of  the 
poor  as  well  as  the  rich.  We  will  give  full  consideration  to  all 
authorities  which  are  supported  by  living  principles,  and  will  fol- 
low them  when  in  harmony  with  our  laws  and  the  conditions  ex- 
isting in  Oklahoma.  But  we  must  confess  to  want  of  respect  for 
precedents  which  were  found  in  the  rubbish  of  Noah's  Ark,  and 
which  have  outlived  their  usefulness,  if  they  ever  had  any.    When 
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the  reason  for  a  rule  of  law  ceases,  the  rule  should  cea^e  also.  If 
this  be  revolution,  then  we  are  and  will  continue  to  be  rev(»lation- 
arv.  The  information  in  this  case  is  free  /rem  the  objections  urged 
against  it,  and  we  approve  the  action  of  the  trial  court  in  over- 
ruling the  objections  thereto. 

Second.  In  the  brief  in  this  case  counsel  for  the  defendant 
says: 

"The  second  assignment  of  error  is  that  the  lower  court  did 
not  have  jurisdiction  to  hear  and  determine  said  cause  by  reason 
of  the  fact  that  the  information*  failed  to  allege  and  set  out  that 
the  plaintiff  in  error,  or  the  defendant  below,  had  had  a  prelimin- 
ary examination  before  an  oflBcer  authorized  by  law  to  hear  the 
same,  or  that  he  had  waived  said  preliminary  hearing  upon  said 
charge,  as  alleged  in  said  information." 

This  question  has  been  passed  upon  by  this  court  in  the  case 
of  Ketch  Canard  ei  al.  v.  State,  2  Okla.  Cr.  505,  103  Pac.  738. 
Speaking  for  the  court.  Judge  Owen  said : 

"As  to  the  second  question,  section  26,  Bunn's  Constitution 
of  Oklahoma,  is  as  follows:  *No  person  shall  be  prosecuted  crim- 
inally in  courts  of  record  for  felony  or  misdemeanor  otherwise 
than  by  presentment  or  indictment  or  by  information.  No  person 
shall  be  prosecuted  for  a  felony  by  information  without  having 
bad  a  preliminary  examination  before  an  examining  magistrate 
or  having  waived  such  preliminary  examination.'  Counsel  for  de- 
fendants urge  with  much  force  that  the  trial  court  acquires  no 
jurisdiction  of  a  felony  charge  prosecuted  by  information,  unless 
the  defendant  has  had  a  preliminary  examining  trial,  or  has  waived 
the  same,  and  that  the  information  must  allege  one  or  the  other. 
We  agree  with  counsel  that  there  must  be  an  examination  or  a 
waiver,  but  we  do  not  agree  with  their  contention  that  it  is  neces- 
Mry  to  plead  this  examination  or  waiver  in  order  to  give  the  court 
jurisdiction.  We  understand  the  rules  governing  prosecutions  by 
information  to  be  identical  with  those  governing  prosecutions  by 
indictment.  When  the  information  is  filed  in  court  by  the  prose- 
cuting attorney,  the  presumption  of  law  is  that  it  is  legally  done; 
that  the  examination  of  the  defendant  has  been  had  or  waived,  and 
consequently  the  court  has  jurisdiction  of  the  same  as  when  an  in- 
dictment has  been  returned  by  a  grand  jury  in  open  court.  When 
an  indictment  is  presented  by  a  grand  jury  in  open  court,  the  pre- 
sumption is  that  it  is  legally  presented,  that  the  jurors  were  prop- 
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erly  summoned,  legally  qualified,  and  competent,  and  that  the  re- 
quired number,  at  least,  concurred  in  the  finding.  These  facts, 
though  essential  to  the  lawful  finding  and  presentment,  are  not 
necessary  to  be  set  forth  in  the  indictment.  Washbtcm  v.  People, 
10  Mich.  372.  Whether  an  examination  has  or  has  not  been  had 
is  not  a  question  of  pleading,  but  a  question  of  fact,  to  be  raised 
by  the  defendant  or  not  at  his  option,  which  fact  is  always  within 
the  knowledge  of  the  defendant.  If  he  claims  that  this  right  or 
privilege  has  been  denied  him,  and  will  insist  on  his  right  to  it, 
he  can  and  should  do  so  when  he  is  arraigned  on  the  information. 
The  fact  that  a  prisoner  has  not  been  given  an  examination  be- 
fore an  examining  magistrate  before  the  filing  of  an  information 
against  him  is  a  matter  that  may  be  properly  pleaded  in  abatement, 
or  by  motion  to  quash,  which  is  in  the  nature  of  a  plea  in  abate- 
ment, founded  on  affidavits  or  such  other  proofs  as  the  court  may 
permit.  If  it  were  necessary'  to  allege  a  preliminary  hearing,  it 
would  be  necessary  to  prove  it.  Would  this  not  work  prejudice  to 
the  defendant?  Would  not  proof  that  the  examining  magistrate 
had  believed  the  defendant  guilty  on  examining  trial  influence  the 
jury  against  him?  Would  it  not  put  upon  the  defendant  an  addi- 
tional burden  to  permit  the  prosecuting  attorney  to  argue  as  a 
circumstance  against  defendant's  guilt  that  the  examining  magis- 
trate who  held  the  examination  immediately  after  the  commission 
of  the  alleged  crime  believed  the  defendant  guilty  ?" 

The  doctrine  announced  in  this  case  represents  our  mature 
views,  and  is  here  reaffirmed. 

Third.  In  the  brief  in  this  case  counsel  for  the  defendant 
next  say:  "The  fifth  and  sixth  assignments  of  error  have  prac- 
tically been  settled  by  this  court.''  These  assignments  of  error  are 
as  follows: 

"Fifth.  The  court  erred  in  permitting  the  state  to  prove  that 
Mrs.  Thompson  had  been  fined  in  the  city  court  for  conducting  a 
house  of  ill  fame.  Sixth.  The  court  erred  in  requiring  the  de- 
fendant to  testify  as  to  the  circumstances  under  which  he  married 
his  wife,  and  by  requiring  the  defendant  to  testify  that  he  was 
under  prosecution  at  the  time  he  married  his  wife." 

The  record  sustains  the  facts  stated  in  these  two  assignments 
of  error. 

It  is  also  true  in  Price  v.  State,  1  Okla.  Cr.  358,  98  Pac.  447. 
This  court  there  said: 
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"It  is  error  on  cros8-examination,  for  the  purpose  of  affecting 
the  credibility  of  a  witness,  to  ask  as  to  whom  he  married,  for  the 
purpose  of  showing  that  he  had  married  a  woman  with  whom  he 
had  committed  adultery." 

We  are  still  of  the  same  opinion. 

It  is  also  true  that  in  Slater  v.  V.  S.,  1  Okla.  275,  98  Pac. 
110,  this  court  did  say: 

"For  the  purpose  of  affecting  the  credibility  of  a  witness  he 
may  be  asked,  on  cross-examination,  if  he  had  been  convicted  of  a 
felony  or  of  any  crime  which  involves  a  want  of  moral  character; 
but  it  is  improper  to  ask  such  witness  if  he  had  been  indicted, 
arrested,  or  imprisoned,  •before  conviction,  for  any  offense  what- 
ever." 

For  the  reasons  given,  and  upon  the  authorities  quoted  in  the 
Slater  Case,  we  have  no  sort  of  doubt  as  to  the  justice  of  this  rule. 
If  the  evidence  complained  of  in  this  case  had  been  admitted  for 
the  purpose  of  affecting  the  credibility  of  the  defendant,  as  a  wit- 
ness, and  if  it  would  have  had  this  effect,  and  have  thereby  de- 
prived this  defendant  of  any  substantial  right,  we  would  reverse 
this  conviction.  When  this  court  has  decided  a  question,  we  will 
see  that  the  decision  so  rendered  is  respected  and  followed  by  all 
of  the  trial  courts  in  the  state.  Otherwise  it  would  be  idle  and 
worse  than  useless  to  have  an  appellate  court.  But  the  question 
arises  as  to  whether  or  not  the  rulings  of  the  trial  court  complained 
of  are  contrary  to  the  previous  decisions  of  this  court  ?  A  decision 
must  be  construed  in  the  light  of  the  facts  of  the  particular  case 
in  which  it  is  rendered.  A  principle  of  law  may  be  applicable  to  a 
given  state  of  facts,  and  not  applicable  to  another  and  different 
state  of  facts.  Evidence  may  be  clearly  inadmissible  for  one  pur- 
pose, and  the  same  evidence  may  be  entirely  proper  for  another 
purpose.  This  must  be  determined  in  the  light  of  reason  as  ap- 
plied to  the  facts  of  each  individual  case  before  the  court.  There 
are  two  reasons  why  the  evidence  complained  of  should  not  work  a 
reversal  in  this  case : 

First,  even  if  improperly  admitted,  it  was  harmless  error  in 
view  of  the  testimony  in  the  case.  It  is  an  undisputed  fact,  shown 
by  the  record,  that  the  defendant  fired  at  the  prosecuting  witness, 
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at  a  time  when  the  person  so  assaulted  was  not  aware  of  the  pres- 
ence of  the  defendant,  and  was  not  by  the  least  act  or  word  mani- 
festing any  intention  of  assaulting  or  otherwise  injuring  the  de- 
fendant. The  defendant  heard  this  testimony,  and  did  not  con- 
tradict a  word  of  it.  On  the  contrary,  he  confirmed  it  all  as  fol- 
lows : 

"Q.  When  you  shot  at  him  the  first  time,  he  was  pouring 
water  out  of  a  pitcher,  wasn^t  he?  A.  No,  sir;  he  had  poured  the 
pitcher  of  water  out,  and  had  the  bowl  in  his  hand  and  dropped 
the  bowl  in  the  front  room  and  broke  it.  Q.  You  followed  him  up  ? 
A.  I  went  through  this  other  room.  Q.  And  you  never  said  a  word 
to  him  when  you  shot  the  first  time?  A*  I  never  did  say  a  word 
to  him  at  any  time.  Q.  Did  he  say  anything  to  you?  A.  Not  a 
thing  in  the  world.  Q.  Never  said  a  word?  When  you  went  out 
— when  he  run  out  of  there  you  fired  again,  did  you  ?  A.  No.  Q. 
Didn^t  your  pistol  snap  ?  A.  When  he  went  in  the  room  ?  Q.  Did 
your  pistol  snap?  A.  Snapped,  yes.  It  didn't  go  off,  wouldn't 
work.  Q.  That  was  when  you  shot  out  of  the  front  door?  A.  I 
was  in  the  other  room  when  he  ran  out  of  the  door.  I  didn't  see 
him  go  out  of  the  door.  Q.  You  saw  him  after  he  got  out  of  the 
door?  A.  I  saw  him  after  he  got  out  of  the  door.  I  was  coming 
back  to  this  room.  Q.  As  soon  as  you  saw  him  running,  you  fol- 
lowed him  out?  A.  I  shot  right  from  there.  Q.  Aim  at  him?  A. 
Yes,  sir.  Q.  Shot  to  kill  didn't  you?  A.  Yes;  that  is  what  I 
shot  for;  that  is  what  I  aimed  to  do." 

Tinder  this  testimony  the  defendant  made  the  case  against 
him;  he  was  guilty  on  his  own  evidence.  He  testified  to  no  fact 
upon  which  he  could  base  a  defense  or  could  have  been  legally  ac- 
quitted. Even  if  he  was  improperly  impeached,  it  did  not  deprive 
him  of  any  substantial  right  growing  out  of  his  testimony.  The 
error,  if  any,  was  therefore  harmless. 

Second.  The  defendant  has  been  permitted  to  testify  that 
the  reason  why  he  assaulted  and  attempted  to  kill  Finley,  the  prose- 
cuting witness,  was  because  on  the  night  before  the  assault  the 
said  Finley  insulted  the  wife  of  the  defendant  by  offering  her 
money  to  have  sexual  intercourse  with  him,  and  that  defendant's 
wife  conveyed  this  information  to  him.  This  evidence  was  ad- 
mitted in  behalf  of  the  defendant,  that  it  might  be  considered  by 
the  jury  for  the  purpose  of  mitigating  his  punishment,  if  the  de- 
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fendant  was  found  guilty.  It  was  competent  for  the  state  to  show 
the  true  relation  existing  between  the  defendant  and  his  wife,  in 
order  that  they  might  determine  as  to  whether  such  an  insult,  if 
really  offered,  did  in  truth  constitute  mitigation.  It  was  doubtless 
upon  this  ground  that  the  evidence  complained  of  was  admitted. 
In  addition  to  the  evidence  complained  of  it  was  further  proven 
and  was  undisputed  that  the  defendant  was  being  prosecuted  for 
statutory  rape  upon  his  wife  at  the  time  he  married  her,  and  that 
at  the  time  of  this  offense  the  defendant  and  his  wife  were  rooming 
at  the  house  of  a  Mrs.  Thompson,  in  Ardmore,  the  same  being  a 
house  of  iU  repute,  and  that  the  said  Mrs.  Thompson  and  one 
Sallie  Hawkins,  an  inmate  of  the  house  and  other  inmates,  had 
been  fined  in  the  police  court  of  Ardmore  for  conducting  a  public 
place  of  prostitution ;  that  the  wife  of  the  defendant  invited  Fiuley 
to  Sallie  Hawkins^  room,  upstairs,  at  Mrs.  Thompson's  place ;  that 
while  in  this  room  the  wife  of  defendant  sat  in  the  lap  of  Finley, 
and  kissed  him  in  the  presence  of  Sallie  Hawkins  and  a  hack  driver 
named  Moorehouse,  and  then  went  with  Finley  into  another  room, 
and  that  when  the  wife  of  the  defendant  parted  from  Finley  she 
gave  no  evidence  of  offended  dignity  or  displeasure.  Further 
statement  on  this  point  is  unnecessary.  These  facts  were  not  dis- 
puted by  any  witness. 

When  a  man  marries  a  woman  to  escape  prosecution  for  her' 
defilement,  and  takes  his  wife  into  an  immoral  resort,  and  absents 
himself  from  her  and  leaves  her  to  come  in  personal  contact  with 
the  lecherous  libertines  who  congregate  at  such  places,  he  has  no 
one  but  himself  to  blame  if  she  is  improperly  approached.  When 
under  these  circumstances  the  defendant  claims  that  such  an  insult 
constitutes  mitigation  for  attempting  to  kill  the  party  making  it, 
it  is  clearly  the  right  of  the  jury  to  know  the  defendant's  action 
in  exposing  his  wife  thereto,  as  well  as  all  oth^r  facts  which  would 
shed  any  light  upon  the  transaction,  in  order  that  they  may  under- 
stand the  true  motives  of  the  defendant  in  making  the  assault,  and 
determine  as  to  whether  or  not  it  constituted  mitigation  or  aggra- 
vation; whether  the  assault  was  the  result  of  wounded  honor,  or 
grew  out  of  a  desire  to  establish  the  reputation  of  being  a  danger- 
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ous  man.  The  defendant  having  voluntarily  injected  this  issue 
into  the  case,  is  in  no  condition  to  complain  at  the  action  of  the 
court  in  admitting  the  evidence  objected  to.  Having  opened  the 
door  of  inquiry  as  to  this  matter,  he  cannot  in  reason  and  justice 
demand  that  it  be  closed  before  the  state  had  been  heard  in  reply. 
Under  these  conditions  he  cannot  say  that  the  evidence  admitted 
was  improper,  although  under  other  conditions  it  would  have  con- 
stituted reversible  error.  This  question  has  already  been  passed 
upon  by  this  court  adversely  to  defendant's  contention  in  the  case 
of  Carmon  t\  Territory,  1  Okla.  Cr.  600,  99  Pac.  622.  In  the 
light  of  the  entire  record  tliere  was  no  error  in  the  rulings  of  the 
trial  court  on  this  question. 

Fourth.  Counsel  for  the  defendant  in  their  brief  say: 
"The  third  assignment  of  error  is  that  the  court  erred  in  over- 
ruling the  motion  of  the  plaintiff  in  error  for  a  change  of  venue. 
The  record  shows  that  the  plaintiff  in  error,  on  the  4th  day  of 
December,  A.  D.  1908,  filed  his  motion  for  a  change  of  venue  in 
said  cause,  which  was  duly  sworn  to,  setting  up  the  fact  that  he 
could  not  get  a  fair  and  impartial  trial  in  said  county,  for  the 
reason  that  the  citizens  thereof  were  prejudiced  against  him.  and 
said  motion  was  supported  by  five  disinterested  citizens  of  Carter 
county." 

Section  1,  c.  25,  Sess.  Laws  Okla.  T.  1903,  pp.  220,  221,  au- 
thorizing a  change  of  venue  in  criminal  cases  is  as  follows: 

"Any  criminal  cause  pending  in  the  district  court,  may  at 
any  time  before  the  trial  is  begun,  on  the  application  of  the  de- 
fendant, be  removed  from  the  county  in  which  it  is  pending  to 
some  other  county  in  said  judicial  district,  whenever  it  shall  appear 
in  the  manner  hereinafter  provided,  that  the  minds  of  the  in- 
habitants of  the  county  in  which  the  cause  is  pending  are  so 
prejudiced  against  the  defendant  that  a  fair  and  impartial  trial 
cannot  be  had  therein.  Such  order  of  removal  may  be  made  on 
the  application  of  the  defendant  by  petition,  setting  forth  the  facts 
verified  by  affidavit,  if  reasonable  notice  of  the  application  be  given 
to  the  county  attorney  and  the  truth  of  the  allegations  in  such 
petition  be  supported  by  the  affidavits  of  at  least  three  creditable 
persons,  who  reside  in  said  county.  The  county  attorney  may  in- 
troduce counter  affidavits  to  show  that  the  persons  making  affi- 
davits in  support  of  the  application  are  not  creditable  persons  and 
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that  the  change  is  not  necessary,  and  to  examine  the  witnesses  in 
support  of  said  application  in  open  court  in  regard  to  the  trulh 
of  said  application,  and  if  it  be  made  to  appear  bv  the  affidavits 
and  examination  of  witnesses,  that  a  fair  and  impartial  trial  cannot 
be  had  in  the  county,  a  change  sliall  be  granted  and  the  order  made 
by  the  court." 

From  this  it  appears  that  the  application  for  a  change  of 
venue  must  be  presented  to  the  court  before  the  trial  begins,  and 
that  the  county  attorney  must  have  had  reasonable  notice  thereof. 
It  is  therefore  necessary,  in  the  light  of  what  actually  occurred  in 
the  trial,  and  whicli  will  hereafter  be  stated,  to  determine  as  to 
when  a  trial  begins.  The  defendant  is  not  placed  in  jeopardy 
until  the  jury  are  selected  and  sworn,  but  this  is  not  decisive  of 
the  question  as  to  when  the  trial  begins.  Under  our  practice  the 
tria]  begins  the  moment  the  jury  are  called  into  the  box  to  be  ex- 
amined as  to  their  qualifications.  The  defendant  must  be  per- 
sonally present.  The  court  stenographer  is  present  to  preserve 
the  questions  asked  and  the  answers  given,  and  the  rulings  of  the 
court  upon  all  objections  made  thereto.  Upon  exceptions  saved  to 
such  rulings  they  are  as  much  subject  to  review  of  this  court  as 
exceptions  saved  to  the  examination  of  witnesses  as  to  the  facts  of 
the  case  before  the  jury.  We,  therefore,  see  no  escape  from  the 
conclusion  that  the  calling  of  the  jury  into  the  box  to  be  examined 
upon  their  voir  dire  is  the  beginning  of  the  trial.  This  is  the  first 
step  taken.    The  trial  has  then  begun. 

This  question  has  been  passed  upon  by  the  Supreme  Court  of 
the  United  States  in  the  case  of  Hopt  v,  Utah,  110  U.  S.  575,  4 
Sup.  Ct.  203  (28  L.  Ed.  262).    The  Supreme  Court  said: 

"The  validity  of  the  judgment  is  questioned  upon  the  ground 
that  a  part  of  the  proceedings  in  the  trial  court  were  conducted  in 
the  absence  of  the  defendant.  The  Criminal  Code  of  Procedure 
of  Utah  (section  218)  provides  that:  *If  the  indictment  is  for  a 
felony,  the  defendant  must  be  personally  present  at  the  trial;  but 
if  for  a  misdemeanor,  the  trial  may  be  had  in  the  absence  of  the 
defendant;  if,  however,  his  presence  is  necessary  for  the  purpose  of 
identification,  the  court  may,  upon  application  of  the  prosecuting 
attorney,  by  an  order  of  warrant,  require  the  personal  attendance 
of  the  defendant  at  the  tri'al.^     The  same  Code  provides  that  a 
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juror  may  be  challenged  by  either  party  for  actual  bias;  that  is, 
*for  the  existence  of  a  state  of  mind  which  leads  to  a  just  inference 
in  reference  to  the  case  that  he  will  not  act  with  entire  impartial- 
ity/ Sections  239,  241.  Such  a  challenge,  if  the  facts  be  denied, 
must  be  tried  by  three  impartial  triers,  not  on  the  jury  panel,  and 
appointed  by  the  court.  Section  246.  The  juror  so  challenged 
*may  be  examined  as  a  witness  to  prove  or  disprove  the  challenge, 
and  must  answer  every  question  pertinent  to  the  inquiry.'  Section 
249.  'Other  witnesses  may  also  be  examined  on  either  side,  and 
the  rules  of  evidence  applicable  to  the  trial  of  other  issues  govern 
the  admission  or  exclusion  of  evidence  on  the  trial  of  the  chal- 
lenge.' Section  250.  'On  the  trial  of  the  challenge  for  actual  bias, 
when  the  evidence  is  concluded,  the  court  must  instruct  the  triers 
that  it  is  their  duty  to  find  the  challenge  true,  if  in  their  opinion 
the  evidence  warrants  the  conclusion  that  the  juror  has  such  a 
bias  against  the  party  challenging  him  as  to  render  him  not  im- 
partial, and  that  if  from  the  evidence  they  believe  him  free  from 
such  bias  they  must  find  the  challenge  not  true ;  that  a  hypothetical 
opinion  on  hearsay  or  information  supposed  to  be  true  is  of  itself 
no  evidence  of  bias  sufiicient  to  disqualify  a  juror.  The  court  can 
give  no  other  instruction.'  Section  252.  'The  triers  must  there- 
upon find  the  challenge  either  true  or  not  true,  and  their  decision 
is  final.  If  they  find  it  true  the  juror  must  be  excluded.'  Section 
253.  It  appears  that  six  jurors  were  separately  challenged  by  the 
defendant  for  actual  bias.  The  grounds  of  challenge  in  each  case 
were  denied  by  the  district  attorney.  For  each  juror  triers  were 
appointed,  who,  being  duly  sworn,  were  'before  proceeding  to  try 
the  challenge,'  instructed  as  required  by  section  252  of  the  Crim- 
inal Code,  after  which,  in  each  case,  the  triers  took  the  juror  from 
the  courtroom  into  a  different  room,  and  tried  the  ground  of  chal- 
lenge out  of  the  presence  as  well  of  the  court  as  of  the  defendant 
and  his  counsel.  Their  findings  were  returned  into  court,  and  the 
challenge,  being  found  not  true,  the  jurors  so  challenged  resumed 
their  seats  among  those  summoned  to  try  the  case.  Of  the  six  chal- 
lenged for  actual  bias,  four  were  subsequently  challenged  by  the 
defendant  peremptorily.  The  other  two  were  sworn  as  trial  jurors, 
one  of  them,  however,  after  the  defendant  had  exhausted  all  his 
peremptory  challenges.  No  objection  was  made  to  the  triers  leav- 
ing the  courtroom,  nor  was  any  exception  taken  thereto  during 
the  trial.  The  jurors  proposed  were  examined  by  the  triers,  with- 
out any  testimony  being  offered  or  produced,  either  by  the  prosecu- 
tion or  the  defense.    It  ia  insisted,  in  behalf  of  the  defendant,  that 
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the  action  of  the  court  in  permitting  the  trial  in  his  absence  of 
these  challenges  of  jurors  was  so  irregular  as  to  vitiate  all  the  sub- 
sequent proceedings.     This  point  is  well  taken.^' 

In  Hopt's  Case  the  defendant  had  been  convicted  of  murder, 
and  sentenced  to  death.  The  conviction  was  reversed  upon  tlie 
ground,  among  others,  that  the  trial  began  with  the  examination 
of  the  jurors  as  to  their  qualifications,  and  as  the  statute  required 
the  presence  of  the  defendant  during  the  trial,  and  as  some  of  the 
jurors  were  examined  in  the  absence  of  the  defendant,  he  had  been 
deprived  of  a  substantial  right,  and  so  the  Supreme  Court  of  the 
United  States  granted  the  defendant  a  new  trial.  Other  authori- 
ties could  be  cited  to  the  same  effect ;  but,  as  the  principle  involved 
is  so  manifestly  just,  we  will  not  pursue  the  discussion  further. 

The  record  discloses  the  following  facts  with  reference  to  tlie 
application  for  a  change  of  venue:  (1)  The  application  was  pre- 
pared and  verified  on  the  4th  day  of  November,  1908.  {2)  This 
case  was  set  down  for  trial  on  the  17th  day  of  November,  1908. 
(3)  Upon  motion  of  defendant  the  case  was  reset  for  December  1, 
1908.  (4)  At  the  instance  of  the  counsel  who  then  represented 
the  defendant  the  case  was  passed  imtil  December  4,  1908,  to  en- 
able him  to  go  to  Madill  and  try  a  case  there.  (5)  When  this  case 
was  called  for  trial  on  the  4th  day  of  December,  defendant  pre- 
sented a  motion  for  a  continuance,  which  was  by  the  court  over- 
ruled. (6)  That  the  motion  for  a  change  of  venue  was  not  filed 
until  after  the  jury  had  been  called  into  the  box.  (7)  No  notice 
of  the  application  for  a  change  of  venue  had  been  served  upon  the 
county  attorney.  (8)  The  following  occurred  when  the  motion  for 
a  change  of  venue  was  presented: 

"The  Court :  When  did  the  state's  counsel  first  have  notice  of 
the  motion  for  change  of  venue — a  change  of  venue  would  be  ap- 
plied for  in  this  case?  Mr.  Matson  (Asst.  Co.  Atty.) :  Since  we 
started  into  the  trial.  The  Court :  How  long  ago  has  that  been  ? 
Mr.  Matson:  Not  over  five  minutes  ago,  after  the  jury  were 
called  in  this  case.  The  Court:  That  was  the  first  notice  you 
had  of  this  motion?    Mr.  Matson:     Yes." 

In  justice  to  the  distinguished  counsel  who  now  represent  this 
defendant  we  will  state  that  they  had  no  connection  with  this  case 
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until  after  it  had  reached  this  court.  Therefore  no  responsibility 
attaches  to  them  for  what  took  place  in  the  trial  court.  While  the 
court  should  treat  all  persons  having  business  therein  with  abso- 
lute fairness,  it  is  also  true  that  such  persons,  and  especially  at- 
torneys, should  treat  the  court  in  the  same  manner.  Unfairness 
of  attorneys,  and  any  attempt  to  impose  upon  or  take  advantage  of 
the  confidence  of  the  court,  cannot  be  too  strongly  condemned.  In 
this  case  the  counsel  who  represented  the  defendant  should  at 
least  have  been  called  upon  to  explain  his  conduct  and  purge  him- 
self of  contempt.  This  could  have  been  done  in  the  absence  of 
the  jury,  so  that  the  defendant  could  not  have  been  prejudiced  in 
their  minds  thereby. 

If  this  motion  for  a  change  of  venue  was  prepared  in  good 
faith,  and  verified  30  days  before  the  trial,  why  was  it  not  presented 
sooner?  Why  was  it  concealed  for  30  days  from  the  county  at- 
torney and  the  court  ?  The  action  of  the  attorney  who  then  repre- 
sented the  defendant  in  requesting  this  court  as  a  personal  favor 
to  pass  the  case  to  December  4th  in  order  that  he  might  go  to 
Madill  and  tiy  another  case,  amounted  to  an  implied  promise  that 
the  case  would  be  tried  on  that  date,  unless  some  unforeseen  con- 
tingency arose  in  the  meantime.  It  at  least  expressed  an  inten- 
tion and  expectancy  on  the  part  of  counsel  that  this  would  be  done. 
But  it  appears  from  the  record  that  the  motion  for  a  change  of 
venue  had  been  prepared  and  verified  on  the  4th  day  of  Novem- 
ber, and  that  this  fact  was  concealed  from  the  county  attorney  and 
the  court.  This  court  will  not  tolerate  such  practice  as  this.  Jus- 
tice cannot  be  enforced  by  unfairness  and  deceit.  Lawyers  should 
be  fair  and  honorable  in  their  dealings  with  opposing  counsel,  the 
courts,  and  their  clients.  We  approve  the  action  of  the  trial  court 
in  summarily  overruling  the  application  for  a  change  of  venue, 
under  the  conditions  upon  whicli  it  was  presented.  First,  it  came 
too  late;  second,  no  notice  thereof  had  been  given  to  the  county 
attorney;  third,  it  is  clear  that  the  confidence  of  the  court  had 
been  unfairly  imposed  upon,  and  that  the  application  for  a  change 
of  venue  was  being  urged  merely  for  the  purpose  of  getting  a  con- 
tinuance.   Such  applications  cannot  be  made  in  this  manper  or  be 
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used  for  this  purpose.  They  must  be  made  in  good  faith  and  pre- 
sented in  the  manner  prescribed  by  statute. 

In  Johnson  v.  State,  1  Okla.  Cr.  321,  97  Pac.  1059,  this  ques- 
tion was  elaborately  discussed.  Among  other  things  this  court 
there  said: 

"The  application  for  a  change  of  venue  is  addressed  to  the 
sound  discretion  of  the  trial  judge.  He  sits  both  as  judge  and 
jur\%  and  determines  all  questions  of  law  and  fact  that  arise  upon 
the  hearing  of  the  motion.  His  decision  is  not  subject  to  review 
by  this  court  unless  an  abuse  of  this  discretion  is  made  to  appear." 

What  was  there  said,  as  well  as  what  is  herein  stated,  repre- 
sents the  mature  views  of  this  court,  and  will  be  adhered  to  in  the 
future. 

The  instructions  of  the  court  were  applicable  to  the  facts  of 
the  case.  The  highest  compliment  which  can  be  paid  them  is  the 
fact  that  the  able  and  critical  counsel  who  represented  the  defend- 
ant in  this  court  did  not  in  any  manner  attempt  to  assail  them. 

We  find  no  error  in  the  record  which  would  permit  us  to 
reverse  the  conviction  of  the  defendant.  The  judgment  of  the 
lower  court  is  therefore  in  all  things  affirmed. 

DOYLE  and  OWEN,  Judges,  concur. 


Ex  parte  Carson  WniTEiiocsE. 

No.  A-335.     OpinlDn  Filed  October  18.  1!)09. 

C104    Pac.    372.) 

COU RT8— County  Superior  Courts — Jurisdiction.  Section  2  of  tlie 
act  of  the  Legrislature  (Sess.  Laws  1909.  p.  181.  c.  14.  art.  7) 
estat>li8hin£r  county  superior  courts  in  giving  to  sucli  court 
concurrent  jurisdiction  with  the  county  court  in  all  criminal 
matters  is  not  In  conflict  with  section  12,  art.  7.  Const.  Okla. 

(Syllabus  by  the  Court.) 

Original  petition  by  Carson  Whitehouse  for  writ  of  habeas 

corpus.    Writ  denied. 
3  Or.— 7 
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This  is  an  original  action  by  petition  for  a  writ  of  habeas 
corpus  to  release  Carson  Whitehouse  from  imprisonment  on  judg- 
ment and  sentence  of  the  superior  court  of  Pittsburg  county.  The 
petitioner  was  tried  in  the  superior  court  of  Pittsburg  county  on 
an  information  charging  him  with  the  crime  of  unlawful  posses- 
sion of  liquor.  He  was  convicted  and  adjudged  to  serve  a  term  of 
30  days  in  the  county  jail  of  Pittsburg  county  and  to  pay  a  fine 
of  $50. 

J,  G.  Harley,  Wallace  Wilkinson,  and  Chiy  L.  Andrews,  for 
petitioner,  citing:  11  Cyc.  982,  and  cases  therein  cited;  Allen  r. 
Board  of  State  Auditors,  122  Mich.  324;  Parker  v.  State  ex  rel, 
133  Ind.  178;  State  ex  r^L  v.  School  Board,  76  Wis.  177;  Povell  v. 
Spackman,  7  Idaho,  692;  People  ex  rel.  v.  Hutchinson,  172  111. 
486. 

Chas.  West,  Atty.  Gen.,  and  Chas.  L,  Moore,  Asst.  Atty.  Gen,, 
for  respondent. 

OWEN,  Judge  (after  stating  the  facts  as  above).  The  peti- 
tion in  this  case  presents  one  question  only;  that  is,  the  jurisdic- 
tion of  the  superior  court  in  criminal  cases.  The  contention  is 
made  that  the  act  (Laws  1909,  p.  181,  c.  14,  art.  7)  giving  to  the 
superior  court  concurrent  jurisdiction  with  the  county  court  in  all 
criminal  matters  is  unconstitutional,  and  that  the  superior  court 
cannot  exercise  jurisdiction  in  criminal  cases  of  which  the  county 
court  has  jurisdiction.  That  part  of  the  act  necessary  to  copy  here 
is  as  follows:- 

"Section  1.  There  is  hereby  created  and  established  in  every 
county  in  this  state  having  a  population  of  thirty  thousand 
(30,000)  or  more,  and  having  a  city  therein  with  eight  thousand 
(8,000)  or  more,  as  now  or  hereafter  shown  by  the  last  federal 
census,  a  court  of  civil  and  criminal  jurisdiction  co-extensive  with 
the  county,  to  be  known  as  the  superior  court  of  such  county,  which 
shall  be  a  court  of  record,  and  the  said  superior  court  shall  be  held 
in  the  largest  city  of  such  county. 

"Section  2.  Every  such  court  shall  have  and  exercise  concur- 
rent jurisdiction  with  the  district  court,  in  all  proceedings,  causes 
or  matters,  and  concurrent  jurisdiction  with  the  county  court  in 
all  civil  and  criminal  matters,  except  matters  of  probate." 
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It  is  contended  that  section  2  of  this  act  is  in  conflict  with 
section  12,  art.  7,  Const.  Okla. ;  that  section  12  gives  to  the  county 
court  exclusive  jurisdiction  of  misdemeanor  cases  of  which  justices 
of  the  peace  have  not  jurisdiction. 

The  views  of  counsel  for  petitioner  have  been  urged  with 
great  force,  and,  on  a  casual  reading  of  the  Constitution,  as  printed 
in  Bunn's  Annotated  Edition,  one  may  be  constrained  to  take  the 
view  as  presented  by  counsel ;  but  a  more  careful  examination  of 
the  manuscript  copy  of  the  Constitution  on  file  in  the  office  of  the 
Secretary  of  State  will  disclose  the  error.  We  find  on  examination 
of  the  manuscript  copy  that  the  form  as  to  paragraphing  and  sub- 
heads, as  appears  in  Bunn's  Annotated  Edition,  does  not  appear  in 
the  original  copy.  In  the  original  copy  section  12  appears  as  one 
paragraph.  We  are  not  to  be  understood  as  criticising  the  arrange- 
ment into  paragraphs  and  subheads  by  Mr.  Bunn,  but,  in  arriving 
at  the  conclusions  we  have  in  this  case,  we  construe  this  entire 
Fection  together,  and  as  it  appears  in  the  original  copy  of  the  Con- 
stitution. The  section,  as  it  appears  in  the  original  manuscript 
copy,  is  as  follows : 

"Sec.  12.  The  county  court,  coextensive  with  the  county, 
shall  have  original  jurisdiction  in  all  probate  matters,  and  until 
otherwise  provided  by  law,  shall  have  concurrent  jurisdiction  with 
the  district  court  in  civil  cases  in  any  amount  not  exceeding  one 
thousand  dollars,  exclusive  of  interest:  Provided,  that  the  county 
court  shall  not  have  jurisdiction  in  any  action  for  malicious  prose- 
cution, or  in  any  action  for  divorce  or  alimony  or  in  any  action 
against  officers  for  misconduct  in  office,  or  in  actions  for  slander  or 
libel,  or  in  actions  for  the  specific  performance  of  contracts  for  the 
sale  of  real  estate,  or  in  any  matter  wherein  the  title  or  boundaries 
of  land  may  be  in  dispute  or  called  in  question;  nor  to  order  or 
riecree  the  partition  or  sale  of  real  estate,  not  arising  under  its 
probate  jurisdiction.  It  shall  have  such  appellate  jurisdiction  of 
ihe  judgments  of  justices  of  the  peace  in  civil  and  criminal  cases 
as  may  be  p»'ovided  by  law,  or  in  this  Constitution.  The  county 
court  shall  have  jurisdiction  concurrent  with  justices  of  the  peace 
in  misdemeanor  cases,  and  exclusive  jurisdiction  in  all  misde- 
meanor cases  of  which  justices  of  the  peace  have  not  jurisdiction. 
In  the  absence  of  the  judge  of  the  district  court  from  the  county, 
or  in  case  of  his  disqualification  for  any  reason,  the  county  court. 
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or  judge  thereof,  shall  have  power  to  issue  writs  of  injunction  in 
matters  about  to  be  brought  or  pending  in  the  district  court;  and 
to  issue  writs  of  injunction,  mandamus,  and  all  writs  necessary  to 
enforce  the  jurisdiction  of  the  county  courts;  and  issue  writs  of 
habeas  corpus  in  cases  where  the  offense  charged  is  within  the 
jurisdiction  of  the  county  court  or  any  other  court  or  tribunal  in- 
ferior to  said  court.  When  the  county  judge  is  disqualified  in  any 
case  pending  in  the  county  court,  a  judge  pro  tempore  may  be 
selected  in  the  manner  provided  for  the  selection  of  judges  pro 
tempore  in  the  district  court." 

This  section  must  be  construed  as  a  whole,  and  it  must  be 
construed  together  with  the  other  sections  of  the  Constitution. 
Hie  entire  Constitution  mu^t  be  construed  as  a  whole,  and  the  lan- 
guage of  this  section  must  be  construed  so  as  to  arrive  at  the 
meaning  and  intention  of  the  framers  of  the  Constitution  and  the 
people  who  adopted  it,  and  at  the  same  time  preserve  the  general 
purpose  and  intention  of  the  entire  Constitution.  It  is  a  cardinal 
rule  in  the  interpretation  of  the  Constitution  that  the  instrument 
must  be  so  construed  as  to  give  effect  to  the  intention  of  the  people 
who  adopted  it,  and  this  intention  is  to  be  sought  by  a  construction 
of  the  entire  instrument.  The  whole  Constitution  is  to  be  ex- 
amined in  order  to  determine  the  meaning  of  any  part,  and  the 
construction  of  any  one  section  is  to  be  such  as  to  give  effect  to 
the  entire  instrument,  and  not  to  raise  any  conflict  between  its 
parts  which  can  be  avoided.  And,  in  construing  a  statute  with 
reference  to  the  Constitution,  the  courts  will  not  construe  the 
statute  60  as  to  make  it  conflict  with  the  Constitution,  but  rather 
will  put  such  interpretation  upon  it  as  will  avoid  conflict  if  such 
construction  be  possible. 

Section  1,  art.  7,  Const,  (section  169,  Bunn's  Ann.  Ed.),  is 
as  follows: 

"The  judicial  power  of  this  state  shall  be  vested  in  the  Senate, 
sitting  as  a  court  of  impeachment,  a  Supreme  Court,  disti'ict 
courts,  county  courts,  courts  of  justices  of  the  peace,  municipal 
courts,  and  such  other  courts,  commissions  or  boards,  inferior  to 
the  Supreme  Court,  as  may  be  established  by  law." 

This  section  gives  the  Legislature  the  power  to  establish  the 
superior  courts,  and  the  power  given  is  unrestricted.     There  are 
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no  limitations  in  thi?  section  on  the  jurisdiction  to  be  given  to  the 
inferior  courts.  The  question  arises:  Is  the  sentence  in  section 
VI,  art.  7,  giving  the  county  court  exclusive  jurisdiction  in  all 
misdemeanor  cases  of  which  justices  of  the  peace  have  not  juris- 
diction, a  limitation  on  the  power  of  the  T^egislature  as  granted  in 
section  1  ?  If  we  look  only  to  section  12,  as  it  appears  in  the  anno- 
tated edition  of  the  Constitution,  with  its  arrangement  of  para- 
graphs and  sentences,  our  answer  must  be  in  the  affirmative,  or 
even  if  we  look  to  the  section  as  foimd  in  the  original  manuscript 
copy,  and  be  governed  strictly  by  the  punctuation  and  arrangement 
of  sentences,  our  answer  might  be  the  same.  But  a  slight  trans- 
position of  the  sentences  will  easily  authorize  a  different  construc- 
tion of  this  section.  On  careful  reading  of  section  12,  as  it  ap- 
pears in  the  original  copy,  it  will  be*  conceded  that  that  part  of  the 
section  contained  in  the  proviso,  which  excepts  from  the  jurisdic- 
tion of  the  county  court  certain  actions,  need  not  be  considered  in 
construing  that  part  fixing  the  jurisdiction.  Neither  is  it  neces- 
sary to  construe  that  part  of  the  section  giving  to  the  judge  of  the 
county  court  the  jurisdiction  of  a  district  judge  in  certain  cases. 
Then  this  section  may  be  construed  as  though  it  appeared  as  fol- 
lows : 

**Sec.  12.  The  county  court,  coextensive  with  the  county, 
shall  have  original  jurisdiction  in  all  probate  matters,  and  until 
otherwise  provided  by  law,  shall  have  concurrent  jurisdiction  with 
the  district  court  in  civil  cases  in  any  amount  not  exceeding  one 
thousand  dollars,  exclusive  of  interest :  it  shall  have  such  appellate 
jurisdiction  of  the  judgments  of  justices  of  the  peace  in  civil  and 
criminal  cases  as  may  be  provided  by  law,  or  in  this  Constitu- 
tion. The  county  court  shall  have  jurisdiction  concurrent  with 
justices  of  the  peace  in  misdemeanor  cases,  and  exclusive  jurisdic- 
tion in  all  misdemeanor  cases  of  which  justices  of  the  peace  have 
not  jurisdiction." 

It  will  be  noticed  that  this  section  begins  with  the  language, 
'The  county  court,  coextensive  with  the  county,  shall  have  original 
jurisdiction  in  all  probate  matters,  and  until  othei-wise  provided  by 
law,''  etc.  The  question  arises :  Does  the  phrase,  "and  until  otherwise 
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provided  by  law"  qualify  the  clause,  *^he  county  court  shall  have 
jurisdiction  concurrent  with  justices  of  the  peace  in  misdemeanor 
eases,  and  exclusive  jurisdiction  in  all  misdemeanor  cases  of  which 
justices  of  the  peace  have  not  jurisdiction,"  or  does  the  phrase 
"and  until  otherwise  provided  by  law"  qualify  only  the  succeeding 
clause,  "shall  have  concurrent  jurisdiction  with  the  district  court 
in  civil  cases  in  any  amount  not  exceeding  one  thousand  dollare, 
exclusive  of  interest"?  It  will  be  observed  that  a  colon  appears 
after  the  word  "interest,"  and  that  a  period  appears  between  the 
words  "Constitution"  and  "The,"  and  it  might  be  contended  that 
the  sentence,  "the  county  court  shall  have  jurisdiction  concurrent 
with  justices  of  the  peace  in  misdemeanor  cases,  and  exclusive 
jurisdiction  in  all  misdemeanor  cases  of  which  justices  of  the  peace 
have  not  jurisdiction,"  being  separated  from  the  rest  of  the  section 
by  the  period  following  the  word  "Constitution,"  that  the  phrase 
*^intil  otherwise  provided  by  law"  does  not  qualify  or  refer  to  this 
sentence.  If  the  period  between  the  words  "Constitution"  and 
"The"  were  a  semicolon  or  comma,  then  there  would  be  no  doubt 
that  the  phrase  "until  otherwise  provided  by  law"  qualified  the 
sentence  in  which  exclusive  jurisdiction  is  given  to  the  county 
court.  We  think  the  proper  construction  of  this  section  is  to  read 
the  section  as  though  that  period  were  a  semicolon.  If  the  con- 
stitutional convention  had  intended  to  make  the  "exclusive  juris- 
diction" permanent  in  the  county  court,  as  was  the  probate  juris- 
diction, then  the  proper  order  for  this  sentence  was  after  the  phrase 
giving  the  original  probate  jurisdiction  to  the  county  court,  and 
preceding  the  phrase  "until  otherwise  provided  by  law."  The 
section  would  then  have  read : 

"The  coupty  court,  coextensive  with  the  county,  shall  have 
original  jurisdiction  in  all  probate  matters,  and  shall  have  juris- 
diction concurrent  with  justices  of  the  peace  in  misdemeanor 
cases  of  which  justices  of  the  peace  have  not  jurisdiction,  and  unti\ 
otherwise  provided   by  law,"  etc. 

It  is  clear  to  our  minds  that  the  intention  of  this  section  was 
to  fix  permanently  in  the  county  court  original  jurisdiction  in  all 
probate  matters,  and  that  all  other  jurisdiction  given  this  court 
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should  remain  in  said  court  until  otherwise  provided  by  law.  The 
authorities  are  uniform  in  holding  that  a  court  may  recur  to  the 
public  history  of  the  times  and  conditions  of  the  country  in  order 
to  get  the  true  meaning  of  the  law  as  well  as  the  meaning  of  the 
particular  provisions  thereof.  This  rule  was  announced  in  the  case 
of  Aldtidge  v.  Williams,  3  How.  24,  11  L.  Ed.  469,  and  has  been 
repeatedly  followed  by  that  court  as  well  as  other  courts  of  last 
resort.  We  feel  safe  in  saying  that  the  members  of  the  constitu- 
tional convention  in  preparing  the  Constitution  and  the  people  in 
adopting  it  had  in  mind  the  great  volume  of  probate  business  in 
this  state,  especially  that  portion  of  the  state  formerly  Indian  Ter- 
ritory. They  must  have  realized  that  as  the  estates  of  the  minors 
of  the  Five  Civilized  Tribes,  including  a  disposition  of  their  land 
came  under  the  direction  of  the  probate  courts,  that  the  time  of 
these  courts  would  necessarily  be  given  almost  exclusively  to  the 
disposition  of  probate  matters,  and  by  this  section  intended  to 
provide  that  when  this  condition  arose  the  Legislature  would  be 
authorized  under  section  1  of  article  7,  above  quoted,  to  create 
the  necessary  courts  to  relieve  the  county  courts  of  the  jurisdic- 
tion other  than  probate. 

As  early  as  the  case  of  Ogden  v.  Saunders,  12  Wheat.  ?67,  6 
L.  Ed.  606,  decided  January,  1827,  the  Supreme  Court  of  the 
United  States  held  that  the  derangement  of  words  and  even  sen- 
tences of  the  law  might  be  tolerated  in  order  to  arrive  at  the  ap- 
parent meaning  of  the  Legislature,  to  be  gathered  from  other 
parts  and  from  the  entire  scope  of  the  \a^^ .  In  the  case  of  Werck- 
meister  r.  Pierce,  63  Fed.  445,  the  United  States  Circuit  Court 
held  that  rearrangement  of  clauses  or  parts  of  sentences  is  justi- 
fiable under  the  most  common  circumstances,  and  is  especially 
justifiable  in  order  that  the  statute  may  not  be  read  contrary  to 
its  plain  purpose  and  the  general  public  policy.  In  construing 
constitutions  the  same  rules  must  govern  that  govern  in  constru- 
ing statutes.  The  Constitution  is  the  supreme  law  of  the  land, 
and  it  differs  from  an  act  of  the  liCgislature  in  having  beei^ 
adopted  by  the  whole  people. 

In  this  case  it  has  been  urged  with  considerable  force  that 
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in  using  the  word  "exclusive"  the  intention  was  to  fix  the  juris- 
diction permanently.  We  are  inclined  to  the  view  that  the  word 
"exclusive"  here  is  used  to  distinguish  hetween  this  and  the  other 
courts  provided  for  in  the  Constitution.  True  the  justice  of  the 
peace  court,  as  provided  for  in  the  Constitution,  was  not  given 
jurisdiction  of  the  class  of  misdemeanors  referred  to  in  this  sen- 
tence, but  there  were  other  courts  created  and  the  jurisdiction 
fixed.  The  constitutional  convention  not  only  provided  for  a 
Supreme  Court,  district  courts,  county  courts,  and  justice  of  the 
peace  courts,  but  divided  the  jurisdiction  between  the  courts 
created,  and  gave  to  the  county  court  exclusive  jurisdiction  of 
this  class  of  misdemeanors. 

In  the  case  of  State  v,  Jones,  73  Me.  280,  the  court  in  con- 
struing a  statute  giving  to  tiie  police  court  of  Rockland  exclu- 
Bive  jurisdiction   said: 

*The  act  establishing  the  police  court  of  Rockland  confers 
upon  it  'exclusive  jurisdiction  over  all  such  criminal  offenses  com- 
mitted within  the  limits  of  said  city  as  are  cognizable  by  justices 
of  the  peace  or  trial  justices.'  This  means  exclusive,  not  as 
against  all  courts,  but  only  as  against  courts  of  the  same  grade,  as 
against  justices  of  the  peace  and  trial  justices.'' 

In  the  case  of  Cherokee  Nation  v,  Georgia,  5  Pet.  18  (8  L. 
Ed.  25),  Chief  Justice  Marshall  used  this  language: 

"It  has  been  also  said  that  the  same  words  have  not  necessar- 
ily the  same  meaning  attached  to  them  when  found  in  different 
parts  of  the  same  instrument.  Their  meaning  is  controlled  by  the 
context.  This  is  undoubtedly  true.  In  common  language  the  same 
word  has  various  meanings,  and  the  peculiar  sense  in  which  it 
is  used  in  any  sentence  is  to  be  determined  by  the  context." 

Again,  the  same  eminent  jurist  in  the  case  of  United  Staies 
V.  Maurice,  Fed.  Cas.  No.  15,747,  in  construing  the  word  "which," 
used  this  language: 

"I  feel  no  diminution  of  reverence  for  the  framers  of  this 
sacred  instrument  when  I  say  that  some  ambiguity  of  expression 
has  found  its  way  into  this  clause.  If  the  relative,  Vhich/  re- 
fers to  the  word  'appointments,'  that  word  is  referred  to  in  a 
sense  rather  different  from  that  in  which  it  had  been  used.  It 
is  used  to  signify  the  act  of  placing  a  man  in  office,  and  referred 
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to  as  signifying  the  office  itself.  Considering  t}as  relative  as 
referring  to  the  word  'offices/  which  word,  if  not  expressed,  must 
lie  understood,  it  is  not  perfectly  clear  whether  the  words,  Vhich' 
offices  'shall  be  established  by  law'  are  to  be  construed  as  ordaining 
that  all  offices  of  the  United  States  shall  be  established  by  law,  or 
merely  as  limiting  the  previous  general  words  to  such  offices  as 
shall  be  established  by  law.  Understood  in  the  first  sense,  this 
clauj^e  makes  a  general  provision  that  the  President  shall  nom- 
inate, and,  by  and  with  the  consent  of  the  Senate,  appoint  to  all 
officers  of  the  United  States,  with  such  exceptions  only  as  are 
made  in  the  Constitution,  and  that  all  offices  (with  the  same  ex- 
4«ptions)  shall  be  establishhed  by  law.  Understood  in  the  last 
s^nse,  this  general  provision  comprehends  those  offices  only 
which  might  be  established  by  law,  leaving  it  in  the  power  of  the 
executive,  or  of  those  who  might  be  intnisted  with  the  execution 
of  the  laws,  to  create,  in  all  cases  of  legislative  omission,  such  of- 
fices as  might  be  deemed  necessary  for  their  execution,  and  after- 
wards to  fill  those  offices.  I  do  not  know  whether  this  question 
has  ever  occurred  to  the.  legislative  or  executive  of  the  United 
States,  nor  how  it  may  have  been  decided.  In  this  ignorance  of 
the  course  which  may  have  been  pursued  by  the  government,  T 
shall  adopt  the  first  interpretation,  because  I  think  it  accords  best 
with  the  general  spirit  of  the  Constitution.'^ 

We  are  not  without  authority  to  ignore  the  punctuation  and 
to  cons£rue  the  section  as  we  believe  it  should  have  been  punctu- 
ated. It  is  commonly  stated  that  ''punctuation  is  no  part  of  the 
statute,"  and  that  *'for  the  purpose  of  arriving  at  the  true  mean- 
ing of  the  statute  courts  read  with  such  stops  as  are  manifestly 
required."  United  States  v.  Lacher.  134  U.  S.  628,  10  Sup.  Ct. 
6•^6,  (33  L.  Ed.  1080) ;  Stephens  t\  Cherolee  Nation,  174  U.  S. 
480,  19  Sup.  Ct.  722,  43  L.  Ed.  1041 ;  F,  S,  r.  Oregon  R,  Co,, 
164  U.  S.  541,  17  Sup.  Ct.  165,  41  L.  Ed.  541;  Ford  v.  Delta 
Land  Co.,  164  U.  S.  674,  17  Sup  Ct.  230,  41  L.  Ed.  590.  In 
the  construction  of  laws  punctuation  is  no  criterion  of  the  sense 
of  the  Legislature,  unless  it  is  in  conformity  with  their  intention 
as  appears  in  the  words  they  use.  Punctuation  is  generally  the 
act  of  the  clerk  or  printer,  which  the  court  will  disregard,  if, 
taking  the  instrument  by  its  four  corners,  and  looking  at  all  its 
provisions,  a  judicial  construction  points  to  an  intention  different 
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from  what  the  mere  punctuation  indicates.  This  rule  was  ob- 
served in  the  case  of  Durousseau  v.  United  States,  6  Cranch,  307, 
3  L.  Ed.  232,  and  in  the  case  of  In  re  Irwine,  Fed.  Cas.  No. 
7.086. 

The  casp  of  Hamilton  v.  Steamboat,  16  Ohio  St.  429,  seems 
to  be  a  leading  case  on  the  question  at  issue  here.  In  that  case 
the  question  arose  as  to  an  act  of  the  Ijegislature  which  read  as 
follows:  "That  all  steamboats  and  others  watercrafts,  of  twenty 
tons  burden  and  upward,  navigating  the  waters  within  or  bor- 
dering upon  this  state,  shall  be  liable,  and  such  liability  shall  be 
a  lien  thereon,  for  all  debts  contracted,"  etc.  The  question  was 
whether  the  liability  attached  to  all  steamboats,  or  whether  it  at- 
tached to  all  steamboats  of  20  tons  burden  and  upward;  that  is, 
whether  the  phrase,  "of  twenty  tons  burden  and  upwards/'  refer- 
red to  steamboats  or  to  watercrafts  only.     The  court  said: 

•  "  *  *  *  If  the  Ijegislature  intended  the  tonnage  limita- 
tion to  apply  to  steamboats  as  well  as  to  other  watercrafts,  why 
was  the  word  *air  inserted  before  the  word  ^steamboats,'  in  the 
first  line  of  the  amended  section?  If  that  was  their  meaning, 
the  word  is  useless,  and  its  insertion  served  no  purpose;  but,  if 
the  word  be  construed  to  exempt  steamboats  from  the  tonnage 
limitation  applied  to  other  watercrafts,  so  as  to  render  all  steam- 
boats liable  to  the  provisions  of  the  act,  without  reference  to  their 
tonnage,  we  discover  a  substantial  reason  why  the  word  was  in- 
serted, and  that  a  purpose  is  thereby  subserved  in  accordance  with 
the  policy  of  the  statute,  and  in  harmony  with  both  the  original  and 
amended  sections.  But  for  the  punctuation  as  it  stands  there 
could  be  little  doubt  but  that  this  was  the  meaning  of  the  Legis- 
lature. Courts  will,  however,  in  the  construction  of  statutes,  for 
the  purpose  of  arriving  at  the  real  meaning  and  intention  of  the 
lawmakers,  disregard  the  punctuation,  or  repunctuate,  if  need  be, 
to  render  the  true  meaning  of  the  statute.  Price  v.  Price,  10  Ohio 
St.  316;  Bouc.  Law.  Die.  347,  402.  If  the  punctuation  in  the  first 
line  followed  the  word  'steamboats,'  the  purpose  for  which  the  word 
'air  was  inserted  in  the  amendments,  as  well  as  the  true  meaning 
of  the  section,  would  be  more  obvious.  *  *  *  It  follows  that 
actions  against  steamboats  are  not  limited  to  those  of  twenty  tons 
burden  and  upward,  and  that,  therefore,  it  is  unnecessary  to  al- 
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lege  in  the  proceedings  against  them,  that  they  are  of  that  ton- 
nage/^ 

In  the  ease  of  United  States  v,  Voorhees  (C.  C.)  9  Fed.  143, 
the  defendant  was  on  trial  for  violating,  the  U.  S.  Rev.  St.  5209 
(U.  S.  Comp.  St.  1901,  p.  3497),  against  embezzlement.-  It  was 
a  question  whether  a  criminal  intent  must  be  proven  in  all  of  the 
different  grades  of  offenses  covered  by  this  statute.  McKennan, 
C.  J.,  in  delivering  the  opinion  of  the  court,  used  this  language: 

"If  it  were  not  for  the  punctuation  on  whdch  the  district 
attorney  has  laid  so  much  stress,  there  would  be  no  doubt  that  the 
intent  mentioned  would  apply  to  all  the  offenses  mentioned;  but 
in  a  criminal  case,  where  much  is  to  be  allowed  in  favor  of  lib- 
eriy,  it  is  unsafe  to  rely  on  a  mere  matter  of  punctuation.  If 
these  offenses  were  separated  only  by  commas,  there  would  be  no 
doubt  that  the  intent  with  which  the  section  closes  would  apply 
to  all  its  divisions.  But  we  think  that,  as  it  stands,  fhe  fair  con- 
struction of  the  act,  and  the  latter  part  of  the  section  which  pro- 
vides that  any  one  who  aids  or  abets  an  officer  in  doing  any  of  the 
acts  with  like  intent  shall  be  similarly  punished,  must  be  to  make 
it  necessary  to  allege  and  prove  the  intent  as  to  all." 

The  punctuation  as  it  appears  in  the  statute  and  referred  to 
by  the  court  is  a  semicolon. 

In  the  case  of  In  re  Schilling,  53  Fed.  81,  3  C.  C.  A.  440, 
Circuit  Judge  Shipman,  writing  the  opinion  of  the  court,  among 
other  things,  said: 

"It  is  truly  said  that  punctuation  is  no  part  of  a  statute,  and 
that,  therefore,  punctuation  can  be  changed  iii  accordance  with 
the  obvious  intent  of  the  legislature.'^    - 

In  the  case  of  Stephens  v,  Cherokee  Nation,  174  U.  S.  480, 
19  Sup.  Ct.  722,  43  L.  E.d  1041,  supra,  the  question  arcne  as  to 
the  effect  of  a  clause  of  an  act  of  Congress,  and  the  Supreme 
Court  held  that  this  clause  should  be  read  as  though  preceded 
by  a  comma,  which,  in  effect,  'gave  it  a  different  meaning  from 
that  which  must  be  given  if  the  punctuation  as  it  appears  in  the 
text  be  observed.  The  court,  passing  on  the  question,  used  this 
language: 

"This  provision  is  not  altogether  clear,  and  we  therefore  in- 
quire:    What  is  its  true  construction?     *     *     *     It  is  true  that 
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the  provision  is  somewhat  obscure,  although,  if  the  comma  after 
the  words  'all  citizenship  cases'  were  omitted,  or  if  a  comma  were 
inserted  after  the  words  *the  United  States,'  that  obscurity  would 
practically  disappear;  and  the  rule  is  well  settled  that,  for  the 
purpose  of  arriving  at  the  true  meaning  of  a  statute,  courts  read 
with  such  stops  as  are  manifestly  required" — citing  Hammocic'  v. 
Trust  Co.,  105  U.  S.  77,  84,  26  L.  Ed.  1111 ;  U,  S.  v.  Lacker,  134 
TJ.  S.  624,  628,  10  Sup.  Ct.  625,  33  L.  Ed.  1080 ;  U,  S,  v,  Oregon 
&  C.  R.  Co..  164  U.  S.  541,  17  Sup.  Ct.  165,  41  L.  Ed.  541. 

In  the  case  of  Emng  v.  Burnett,  11  Pet.  54  (9  L.  Ed.  624), 
Justice  Baldwin,  in  delivering  the  opinion  of  the  court,  used  the 
following  language: 

"*  *  *  The  court  will  first  take  the  instrument  by  its 
four  corners  in  order  to  ascertain  its  true  meaning.  If  that  is 
apparent  on  judicially  inspecting  the  whole,  the  punctuation  will 
not  be  suffered  to  change  it." 

In  the  case  of  Cashing  v,  Worriclc,  9  Gray,  385,  the  Supreme 
Court  of  Massachusetts,  in  construing  a  statute,  used  this  lan- 
guage: 

*'It  is  unnecessary  to  resort  to  a  draft  of  the  bill  as  passed 
to  be  engrossed,  in  order  to  explain  the  statute  as  actually  en- 
grossed; for  the  general  rule  is  that  punctuation  is  no  part  of  a 
statute." 

The  Constitution  of  the  state  of  Oklahoma  was  drafted  by 
men  recently  elected  and  fresh  from  the  body  of  the  people,  and 
was  adopted  by  the  people  themselves.  It  was  adopted  for  them- 
selves and  for  their  posterity.  It  was  adopted  as  the  framework 
around  which  the  Legislature,  as  provided  for  in  its  division  of 
powers  of  the  state  government,  should  erect  and  build  a  modem 
system  of  law,  adequate  and  commensurate  with  the  interest  of 
the  whole  people.  Constitutions  deal  in  general  language  and 
every  interpretation  of  its  powers  should  have  a  constant  refer- 
ence to  the  objects  for  which  it  was  framed  and  adopted.  It  is 
safe  to  say  that  the  people  who  adopted  this  Constitution  realized 
the  rapid  growth  and  great  increase  in  population  that  would  fol- 
low the  advent  of  the  state  into  the  Union,  and  that  enlargement 
of  the  judiciary  would  become  absolutely  necessary.  This  is  man- 
ifest in  more  instances  than  one.     We  find  throughout  the  entire 
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article  7,  which  established  the  judicial  departments,  the  frequent 
appearance  of  the  phrase  ''until  otherwise  provided  by  law."  Wo 
find  in  the  second  section  of  the  article  the  provision  that  juris- 
diction of  the  Supreme  Court  shall  extend  to  all  civil  cases  al. 
law  and  in  equity  and  to  all  criminal  cases  "until  a  Criminal 
Court  of  Appeals  with  exclusive  appellate  jurisdiction  in  criminal 
cases  shall  be  established  by  law."  In  section  5  we  find  that  the 
sessions  of  the  Supreme  Court  and  the  duration  thereof  shall  be 
fixed  by  rule  of  said  court  "until  fixed  by  the  legislature."  In 
section  8  we  find  that  the  appellate  and  original  jurisdiction  of 
the  Supreme  Court  shall  be  invoked  in  the  manner  prescribed  by 
the  law  of  the  territory  of  Oklahoma  "until  the  Legislature  shall 
otherwise  provide  by  law."  Section  10  fixes  the  jurisdiction  of 
district  courts  "until  otherwise  provided  by  law."  Section  14 
begins  with  the  sentence,  "Until  otherwise  provided  by  law,  the 
county  courts  shall  have  jurisdiction,"  etc.  Section  16  begins 
with  the  sentence,  "Until  otherwise  provided  by  law,  in  all  cases," 
etc.  Section  18  begins  with  the  sentence,  "The  ofiice  of  justice 
of  the  peace  is  hereby  created  and,  until  otherwise  provided  by 
law,"  etc.  Thus  it  will  be  seen  that  almost  every  section  of  this 
article,  as  well  as  the  section  under  discussion  here,  contains  the 
qualifying  phrase  "until  otherwise  provided  by  law."  This  is  the 
article  of  the  Constitution  dealing  exclusively  with  the  judicial 
department,  creating  the  courts  and  fixing  their  jurisdiction.  The 
object  of  the  people  who  adopted  this  Constitution  was  not  that 
the  Constitution  should  be  used  as  an  iron-clad  limitation  on  the 
powers  of  the  Legislature,  but,  on  the  contrary,  as  we  have  said, 
should  be  used  as  a  fundamental  law  and  framework  on  which  to 
erect  a  complete  system  of  jurisprudence  and  state  government. 
No  interpretation  of  the  words  in  which  those  powers  are  granted 
can  be  a  sound  one,  which  narrows  down  their  meaning  so  as  to 
defeat  their  objects.  That  would  be  to  destroy  the  spirit  of  the 
Constitution,  as  well  as  to  cramp  the  letter. 

The  Legislature  in  enacting  the  statute  creating  the  superior 
court  evidently  believed  the  time  had  come  in  the  growth  and  de- 
velopment of  the  state  to  relieve  the  county  and  district  courts  in 
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the  more  populous  counties  of  some  of  the  work  in  exercising  the 
jurisdiction  given  them  in  the  Constitution.  It  will  be  observed 
that  this  act  creates  the  superior  courts  only  in  counties  having 
a  population  of  30,000  or  more  and  having  a  city  therein  of  8,000 
or  more. 

It  is  the  duty  of  this  court  to  construe  the  statute  as  not 
being  in  conflict  with  the  Constitution,  if  that  construction  can 
reasonably  be  arrived  at.  It  is  always  to  be  presumed  that  the 
acts  of  the  Legislature  were  not  passed  without  mature  reflection 
and  full  consideration  of  the  provisions  contained  in  them,  and 
of  the  well-settled  constitutional  provisions.  They  are  not  only 
to  be  presumed  to  be  constitutional,  but  the  authority  of  the 
court  to  declare  them  void  will  only  be  resorted  to  in  a  clear 
case  of  conflict.  In  the  case  of  Ogden  v.  Saunders,  12  Wheat.  213, 
6  L.  Ed.  606,  supra,  the  Supreme  Court  of  the  United  States 
announced  the  rule  in  this  language: 

"It  is  but  a  decent  respect  due  to  the  wisdom,  the  integrity, 
and  the  patriotism  of  the  legislative  body,  by  which  any  law  is 
passed,  to  presume  in  favor  of  its  validity,  until  its  violation  of 
the  Constitution  is  proved  beyond  all  reasonable  doubt.  This  has 
always  been  the  language  of  this  court,  when  that  subject  has 
called  for  its  decision;  and  I  know  that  it  expresses  the  honest 
sentiments  of  each  and  every  member  of  this  bench." 

In  the  case  before  us  we  feel  that  to  hold  that  part  of  the 
act  in  question  giving  to  the  superior  court  concurrent  jurisdic- 
tion with  the  county  courts  in  criminal  cases  in  conflict  with  the 
Constitution  would  be  to  defeat  the  purpose  and  object,  not  only 
of  the  act  itself,  but  the  manifest  purpose  and  object,  embodied 
in  section  12  of  the  Constitution.  We  are  therefore  of  the  opin- 
ion that  that  portion  of  the  act  conferring  jurisdiction  on  the 
superior  court  concurrent  with  the  county  court  in  all  criminal 
matters  is  not  in  conflict  with  the  Constitution,  and  that  the  su- 
perior court  had  jurisdiction  to  try  the  petitioner,  and  to  render 
the  judgment  and  sentence  as  appears  from  the  record  in  this  case. 

The  writ  is  denied. 

FURMAN,  Presiding  Judge,  and  DOYLE,  Judge,  concur. 
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Ex  parte  Edward  B.  Justus. 

No.  A-234.    Opinion  Filed  October  25.  1909. 
(104    Pac.    933.) 

1.  HABEAS  CORPUS^Grounds  of  Relief.  This  court  on  habeas 
corpus  will  not  look  beyond  the  Judfirment  and  sentence  of  any 
court  of  competent  jurisdiction  as  to  mere  Irre^larities  of  pro- 
cedure, or  errors  in  law  on  questions  over  which  the  court  had 
Jurisdiction. 

2.  COURTS — ^^Court  of  Competent  Juried  lotion."  A  court  of  com- 
petent jurisdiction  is  one  havinsr  power  and  authority  of  law  at 
the  time  of  acting  to  do  the  particular  act. 

3.  HABEAS  CORPUS^Remedy  by  Writ  of  Error  or  Appeal.  The 
writ  of  habeas  corpus  cannot  be  used  to  perform  the  office  of  a 
writ  of  error  or  appeal,  and  should  be  limited  to  cases  in  which 
the  Judgment  and  sentence  of  the  court  attacked  is  clearly  void. 

A.  HABEAS  CORPUS^Grounds  for  Relief— Want  of  Authority.  If 
the  petitioner  be  imprisoned  under  a  judgment  of  a  court  which 
had  no  authority  to  render  the  Judgment  complained  of,  then  re- 
lief may  be  accorded  by  habeas  corpus. 

(Syllabus  by  the  Court.) 

Original  petition  for  habeas  corpus  by  Edward  B.  Justus. 
Writ  granted. 

This  is  an  original  action  in  this  court  on  petition  for  writ 
of  habeas  corpus.  The  petitioner  is  confined  in  the  State  Peni- 
tentiary at  McAlester,  Okla.,  under  judgment  and  sentence  issued 
out  of  the  district  court  of  Kay  county,  Okla.,  then  Oklahoma 
Territory,  September  30,  1898.  That  part  of  the  petition  neces- 
sar}'  to  be  copied  is  as  follows: 

"That  the  said  R.  W.  Dick,  warden  as  aforesaid,  restrains 
your  petitioner  by  reason  of  a  certain  judgment  and  sentence  is- 
sued out  of  the  district  court  of  Kay  county,  Okla.  T.,  September 
30,  1898,  which  proposes  to  adjudge  your  petitioner  guilty  of 
and  to  sentence  him  for  the  crime  of  murder,  under  which  your 
petitioner  was  confined  in  the  Kansas  state  penitentiary,  at  lians- 
ing,  Kan.,  and  under  the  authority  conferred  by  the  law  of  Okla- 
homa approved  April  26,  1905,  which  directed  the  removal  of 
<«rtain  prisoners  from  Kansas  to  Oklahoma,  was  no  authority  for 
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removing  your  petitioner  because  he  was  not  sentenced  to  eitlier 
the  Kansas  state  penitentiary  at  Lansing,  Kan.,  or  the  territorial 
prison.  That  said  district  court  of  Kay  county,  territory  of  Ok- 
lahoma, was  without  jurisdiction  to  try,  adjudge,  and  sentence 
your  petitioner  for  the  following  reasons,  to  wit :  Your  petitioner 
was  arrested  in  Kay  county.  Okla.  T.,  May  24,  1898.  On  May 
28th  following  the  county  attorney  made  the  following  affidavit: 
'C.  L.  Pinkham,  of  lawful  age  and  being  first  duly  sworn,  on  his 
oath  deposes  and  says  that  he  is  the  county  attorney  of  Kay 
county,  Oklahoma  Territory;  that  one  Justus  is  now  confined  in 
the  county  jail  of  Kay  county  under  the  charge  of  murder,  and 
your  affiant  has  reason  to  believe,  and  does  believe,  that  the  said 
jail  is  insufficient  in  which  to  hold  the  said  Edward  B.  Justus  in 
the  present  state  of  public  mind.  [Signed]  C.  L.  Pinkham, 
County  Attorney.*  And  the  following  order  was  thereupon  en- 
tered by  the  judge  of  the  district  court  of  said  county:  ^Now,  on 
the  28th  day  of  May,  1898,  this  case  came  on  for  hearing  on  the 
affidavit  of  tlie  county  attorney  of  Kay  county,  showing  to  the 
court  that  the  said  Edward  B.  Justus  is  charged  with  the  crime 
of  murder  committed  in  said  county  and  is  now  confined  in  Kay 
county  jail,  that  said  jail  is  insuilicient  for  the  safekeeping  of 
said  Justus,  and  that  the  public  mind  is  in  a  more  or  less  excited 
state.  Wherefore  the  court,  being  duly  advised  in  the  premises,  is 
of  the  opinion  that  the  said  Justus  should  be  transported  and 
kept  in  some  other  county  in  the  territory.  Wherefore  it  is  or- 
dered by  the  court  that  the  sheriff  of  Kay  county  transport  the 
said  Edward  B.  Justus  to  the  county  jail  of  Logan  county  for 
safekeeping  for  a  period ,  of  90  days.  At  the  expiration  whereof 
he  shall  return  tlie  said  Edward  B.  Justus  to  the  county  jail. 
[Signed]  Bayard  T.  Hainer,  Judge.'  On  the  12th  day  of  Sep- 
tember thereafter  your  petitioner  was  called  to  the  bar  of  the  dis- 
trict court  of  Kay  county,  and,  before  pleading  to  the  indictment, 
filed  the  following  affidavits:  'Comes  Edward  B.  Justus,  above- 
named  defendant,  who,  being  duly  sworn,  on  his  oath  deposes 
and  says  that  he  cannot  have  a  fair  and  impartial  trial  in  the 
county  of  Kay,  in  said  territory,  for  the  reason  that  there  is  a 
prejudice  against  him  existing  in  said  county,  that  such  prejudice 
was  so  strongly  arrayed  against  him,  said  defendant,  that  it  was 
necessary  for  the  officials  of  said  county  to  remove  him  from  the 
body  thereof  to  keep  him  safely  from  mob  violence  with  which  he 
was  threatened  pending  investigation  of  the  charge  against  him 
by  the  grand  jury ;  that  a  conspiracy  was  formed  to  do  him  serious 
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injuiy,  and  there  were  serious  threats  made  against  him  by  the 
citizens  of  said  county;  that  affiant  believes  that  the  same  spirit 
now  exists  in  said  county.  Wherefore  he  asks  for  a  change  of 
venue  of  said  cause  to  some  other  county  in  the  territory. 
[Signed]  E.  B.  Justus.'  ^Also  personally  appeared  Andrew  Jones 
and  J.  H.  Helms,  who,  both  being  first  duly  sworn  on  their  oaths, 
depose  and  say  they  are  residents  of  said  county  and  territory » 
and  have  heard  read  the  above  and  foregoing  affidavit  of  Edward 
B.  Justus,  defendant  in  tlie  above  cause,  and  know  the  contents 
thereof,  and  that  the  allegations  contained  therein  are  true.  Af- 
fiants further  depose  and  say  that  said  defendant  cannot  have  a 
fair  and  impartial  trial  in  said  county  by  reason  of  the  facts 
stated  in  said  defendant's  affidavit,  and  that  they  have  no  inter- 
est in  the  results  of  the  trial,  but  only  desire  that  justice  may  be 
done  the  accused.  [Signed]  Andrew  Jones.  J.  H.  Helms.'  All 
of  the  above  affidavits  set  forth  were  duly  and  properly  sworn  to 
as  the  law  requires,  and  certified  copies  thereof  are  attached  here- 
to, marked,  Exhibits — Affidavits.'  Thereupon  the  county  attor- 
ney filed  the  affidavits  of  24  persons  in  opposition  to  said  motion 
for  a  change  of  venue,  and  the  court,  after  hearing  said  motion 
and  affidavits,  did  overrule  said  motion,  as  follows :  *Now,  on  this 
l:^th  day  of  September,  this  case  is  called,  and  the  defendant  is 
ordered  brought  into  court.  Thereupon  Ed.  Justice,  whose  tnic 
name  is  Edward  B.  Justus,  is  produced  in  court  in  custody  of  the 
sheriff  of  Kay  county.  The  territory  is  represented  by  C.  L. 
Pinkham,  county  attorney,  and  the  defendant  is  present  in  per- 
son and  by  C.  W.  Curran  and  A.  A.  Byers.  Thereupon  the  de- 
fendant by  his  attorneys  presents  a  motion  for  change  of  venue 
supported  by  the  affidavits  of  two  disinterested  persons.  And 
thereupon  the  county  attorney  of  Kay  county,  on  behalf  of  the 
territory  of  Oklahoma,  presents  the  affidavits  of  24  disinterested 
persons  in  opposition  to  said  motion  for  a  change  of  venue.  The 
court,  after  hearing  the  said  motion  and  affidavits  and  arguments 
of  eonnsel,  and  being  fully  advised  in  the  premises,  overrules  said 
motion  for  a  change  of  venue  to  which  ruling  overruling  said 
motion,  the  defendant  at  the  time  duly  excepted  and  excepts. 
Thereupon  the  said  defendant  is  remanded  to  the  custody  of  the 
sheriff  of  Kay  county,'  which  order  was  entered  in  Journal  No.  4, 
at  page  155,  a  certified  copy  whereof  is  hereto  attached  marked, 
'Exhibit — Journal  entry.' " 

The  petition   further  sets  out  the  proceedings  showing  the 
3  Cr.— 8 
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defendant  was  tried  and  convicted  and  sentenced  to  imprisonment 
in  the  territorial  penitentiaiy  for  the  term  of  his  natural  life  at 
hard  labor;  and,  after  setting  out  the  necessary  exhibits  as  to  the 
record,  says: 

''Your  petitioner  says  that  said  judgment  and  sentence  and  all 
other  proceedings  in  and  orders  made  by  the  said  district  court  of 
Kay  county  were  null  and  void,  which  were  made  after  your  pe- 
titioner filed  his  motion  and  aflBdavit  for  a  change  of  venue.*' 

The  petition  concludes  with  the  prayer  that  the  petitioner  be 
discharged  from  prison  and  restored  to  his  liberty,  or  that,  fail- 
ing therein,  he  be  remanded  to  the  sheriff  of  Kay  county,  Okla. 
The  petition  is  properly  verified. 

Euhwnhs  <&  Elder  and  Chas,  T.  Keller^  for  petitioner,  citing: 
Jones  V.  Brown,  54  Iowa,  74;  Reynolds  v.  Stockton,  140  U.  S. 
254;  Mormetz  v.  Sun  Ins.  Office]  96  Wis.  175;  Watlcins  £  Co,  v. 
Mullen,  8  Kan.  App.  705;  Reed  v.  City  of  Missqtine,  104  Iowa, 
183;  State  v,  Kent  (IS^.  D.)  67  N.  W.  631;  Whtttier  v.  Taylor,  7 
Ind.  110;  Raferty  v.  People,  66  111.  118;  Allerton  v.  Eldridge, 
56  Iowa,  709;  Paul  v.  Ziehell  (Neb.)  61  N.  W.  630;  In 
re  White,  37  Cal.  190;  Bennett  v.  State,  3  Ind.  167;  Virginia  v. 
Paul,  148  U.  S.  107;  MisJcimins  v.  Shaver,  8  Wyo.  982;  Brown 
on  Jurisdiction,  sees.  25,  97;  Cook  v,  Baxter,  27  Ark.  480; 
Shannon  v.  Smith,  31  Mich.  450 ;  Smith  v.  People,  2  Colo.  App. 
99;  State  v.  Superior  Court,  5  Wash.  518;  State  v.  Evans,  13 
Mont.  239  ilfillegal  v.  Truman,  60  Wis.  254;  State  v,  Weltner, 
7  N.  D.  522;  State  v.  Shipman  (Mo.)  6  S.  W.  97. 

Cha.^,  West,  Atty  Gen.,  E.  0.  SpHman  and  Chas.  L,  Moore, 
Assts.  Atty  Gen.,  and  C.  L.  Pinhham,  Ex-Co.  Atty.,  for  respond- 
ent.    No  copy  of  brief  reached  the  reporter. 

OWEN,  Judge  (after  stating  the  facts  as  above).  The  case 
at  bar  is  one  of  unusual  history.  At  the  time  this  petitioner  was 
tried  the  territorial  penitentiary  was  at  Lansing,  Kan.  His  case 
was  appealed  to  the  Supreme  Court  of  Oklahoma  Territory,  and 
the  appeal  dismissed.  After  his  appeal  had  been  dismissed  by 
the  Supreme  Court  of  the  territory,  and  while  in  the  territorial 
prison  at  Lansing,  Kan.,  he  applied  to  the  Supreme  Court  of  Kan- 
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sas  for  a  writ  of  habeas  corpus  as  reported  in  65  Kan.  547,  70 
Pac.  354.  The  writ  was  denied.  The  petitioner  was  under  the 
authority  conferred  by  the  law  of  Oklahoma  approved  May  26, 
1908  (I^ws  1908,  p.  264,  e.  22),  removed  to  the  state  peniten- 
tiary of  Oklahoma  at  McAlester.  In  this  proceeding  we  are  asked 
to  pass  on  the  identical  question  presented  on  appeal  to  the  Su- 
preme Court  of  the  territory  of  Oklahoma  and  to  the  Supreme 
Court  of  the  state  of  Kansas  on  petition  for  writ  of  hubeas  corpus. 
It  cannot  be  contended  that  the  judgment  of  the  Supreme  Court 
of  Kansas  precludes  this  court  from  inquiring  into  the  legality 
of  the  imprisonment.  By  the  great  preponderance  of  authority 
the  principle  of  res  adjudicata,  where  not  otherwise  provided  by 
statute,  has  no  application  in  habeas  corpus,  and  a  decision  on  one 
writ  is  no  bar  to  proceedings  on  subsequent  habeas  corpus  proceed- 
ings.   Ex  parte  Johnson,  1  Okla.  Cr.  414,  98  Pac.  461. 

Neither  is  the  decision  of  the  Supreme  Court  of  t)ie  terri- 
tory of  Oklahoma  in  dismissing  the  appeal  conclusive  on  this 
court  in  the  sense  that  would  preclude  this  court  from  consider- 
ing the  petition  as  presented  here. 

This  court  on  habeas  corpus  will  not  look  beyond  the  judg- 
ment and  sentence  of  any  court  of  competent  jurisdiction  as  to  any 
mere  irregularities  of  procedure  or  errors  in  law  on  questions  over 
which  the  court  had  jurisdiction. 

A  judgment  in  its  nature  concludes  the  subject  on  which  it 
is  rendered,  and  pronounces  the  law  of  the  case.  The  judgment 
of  a  court  of  record,  whose  jurisdiction  is  final,  is  as  conclusive  on 
all  the  world  as  the  judgment  of  this  court  would  be.  It  is  as 
conclusive  on  this  court  as  on  other  courts.  It  puts  an  end  to 
inquiries  concerning  the  fact  by  deciding  it.  But  there  is  a  very 
material  difference  between  an  irregularity  in  procedure  that  ren- 
ders a  judgment  voidable  and  reversible  on  a  writ  of  error  or 
appeal,  and  acts  which  exceed  the  court's  jurisdiction,  or  which 
deny  to  the  defendant  a  constitutional  right,  and  thereby  render 
the  judgment  void. 

While  the  writ  of  habeas  corpus  cannot  be  used  to  perform 
the  office  of  a  writ  of  error  or  appeal,  and  the  remedy  by  habeas 
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corpus  should  be  limited  to  cases  in  which  the  judgment  or  sen- 
tence attacked  is  clearly  void  by  reason  of  its  having  been  rendered 
without  jurisdiction,  or  by  reason  of  the  court  having  exceeded  its 
jurisdiction  in  the  premises  (In  re  McNaught,  1  Okla.  Cr.  528, 
99  Pac.  241),  if  the  petitioner  be  imprisoned  under  a  judgment 
of  a  court  whicli  had  no  jurisdiction  of  the  person  or  the  subject- 
matter  or  authority  to  render  the  judgment  com.plained  of,  then 
relief  may  be  accorded.  This  principle  is  announced  by  the  great 
weight  of  authority,  and  has  been  repeatedly  adhered  to  by  the 
Supreme  Court  of  the  United  States.  In  re  Lane,  l»i5  U.  S.  443, 
10  Sup.  Ct.  760,  34  L.  Ed.  219;  In  re  Frederick,  149  U.  S.  TO,  13 
Sup.  Ct.  703,  37  L.  Ed.  653;  Ex  parte  Tyler,  140  U.  S.  164, 
13  Sup.  Ct.  785,  37  L.  Ed.  689;  In  re  Swan,  150  U.  S.  637,  14 
Sup.  Ct.  225,  37  L.  Ed.  1207. 

The  statute  in  force  at  the  time,  and  under  which  the  peti- 
tion for  change  of  venue  was  filed,  is  as  follows: 

"A  criminal  action  prosecuted  by  indictment  or  by  informa- 
tion originally  filed  in  the  district  court,  may,  at  any  time  before 
the  trial  is  begun,  on  the  application  of  the  defendant,  be  re- 
moved from  the  court  and  the  county  in  which  it  is  pending  as 
follows:  First.  If  the  offense  charged  in  the  indictment  be  pun- 
ishable with  death  or  imprisonment  in  the  territorial  prison  for 
life,  if  it  be  made  to  appear  by  the  aifidavit  of  the  accused,  and 
two  disinterested  persons,  that  a  fair  and  impartial  trial  cannot 
be  had  in  such  county,  a  change  must  be  granted.''  (Section 
5427,  Wilson's  Rev.  &  Ann.  St.  1903.) 

It  is  conceded  here  that  the  petitioner  complied  with  the  re- 
quirements of  this  section.  The  trial  court  denied  the  change  of 
venue.  Was  the  court's  action  in  denying  the  change  of  venue  a 
mere  irregularity  in  procedure,  or  did  it  render  the  action  of  the 
court  thereafter  illegal  ?  Was  it  merely  an  error  that  would  only 
be  reversible  on  appeal  or  one  that  rendered  subsequent  proceed- 
ings void?  Article  6  of  the  Constitution  of  the  United  States 
provides  that,  '^in  all  criminal  prosecutions,  the  accused  shall  en- 
joy the  right  to  a  speedy  and  public  trial,  by  an  impartial  jury  of 
the  state  and  district,"  etc.  This  provision  guarantees  the  right 
of  an  impartial  j\ivy. 
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Section  10  of  the  Organic  Act  of  the  territory  of  Oklahoma 
(Act  May  ?,  1890,  c.  182,  26  Stat.  87),  in  full  force  and  effect 
at  the  time  this  case  was  tried,  in  fixing  the  venue  of  cases  both 
civil  and  criminal  concludes  with  this  language: 

"But  any  case  civil  or  criminal,  may  be  removed,  by  change 
of  venue,  to  another  county." 

This  gives  the  defendant  the  right  to  a  change  of  venue. 
Section  5427,  above  quoted,  prescribes  the  method  of  securing  the 
change,  and  thereby  securing  an  impartial  jury.  When  the  trial 
court  refused  to  grant  the  change,  he  deprived  the  defendant  of 
a  right  guaranteed  in  the  Constitution  of  the  United  States,  and 
given  in  the  Organic  Act,  which  had  the  legal  effect  and  force  of 
a  constitution,  and  was  the  same  in  effect  as  denying  the  defend 
ant  a  constitutional  right. 

In  the  case  of  Ex  parte  Watkins,  3  Pet.  193,  7  L.  Ed.  650, 
and  Ex  paHe  Paries^  93  U.  S.  18,  23  L.  Ed.  787,  and  a  number  of 
subsequent  cases,  the  Supreme  Court  of  the  United  States  refused 
to  look  beyond  the  judgment  and  sentence  of  a  court  of  record, 
holding  that  it  was  only  where  the  proceedings  below  were  en- 
tirely void,  either  for  want  of  jurisdiction  or  other  cause,  that 
relief  would  be  given  by  habeas  corpus.  The  same  court  in  the 
case  of  Hams  Nielsen,  reported  in  131  U.  S.  176,  9  Sup.  Ct.  672, 
33  L.  Ed.  118,  announced  the  doctrine  that  the  petitioner  should 
be  released  on  habeas  corpus  if  the  record  disclosed  that  he  had, 
on  the  trial  in  the  lower  court,  been  denied  a  constitutional  right. 
The  syllabus  of  the  case  is  as  follows : 

"Where  a  court  is  without  authority  to  pass  a  particular  sen- 
tence, such  sentence  is  void,  and  the  defendant  imprisoned  under 
it  may  be  discharged  on  habeas  corpus,  A  judgment  in  a  crim- 
inal case  denying  to  the  prisoner  a  constitutional  right,  or  in- 
flicting an  unconstitutional  penalty,  is  void,  and  he  may  be  dis- 
charged on  habeas  corpus/' 

In  the  opinion  rendered  by  Mr.  Justice  Bradley  we  find  the 
following  language,  beginning  oh  page  182  of  131  U.  S.,  page 
674  of  9  Sup.  Ct.  (33  L.  Ed.  118) : 

"The  first  question  to  be  considered  is,  whether,  if  the  peti- 
tioner's position  was  true  that  he  had  been  convicted  twice  for  the 
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same  offense,  and  the  court  erred  in  its  decision,  he  could  have 
relief  by  habeas  corpus? 

"The  objection  to  the  remedy  by  habeas  corpus,  of  course, 
would  be  that  there  was  in  force  a  regular  judgment  of  conviction, 
which  could  not  be  questioned  collaterally,  as  it  would  have  to  be 
on  habeas  corpus.  But  there  are  exceptions  to  this  rule  which 
have  more  than  once  been  acted  upon  by  this  court.  It  is  firmly 
established  that  if  the  court  which  renders  a  judgment  has  not 
jurisdiction  to  render  it,  either  because  the  proceedings  or  the  law 
under  which  they  are  taken  are  unconstitutional,  or  for  any  other 
reason,  the  judgment  is  void,  and  may  be  questioned  c:ollaterally, 
and  a  defendant  who  is  imprisoned  under  and  by  virtue  of  it  may 
be  discharged  from  custody  on  habeas  corpus.  This  was  so  de- 
cided in  the  cases  of  Ex  parte  Lange,  18  Wall.  163,  21  L.  Ed.  872, 
and  Ex  parte  Siebold,  100  TJ.  S.  371.  25  L.  Ed.  717,  and  in  sev- 
eral other  cases  referred  to  therein.  In  the  case  of  In  re  Sn4)v\ 
120  U.  S.  274,  7  Sup.  Ct.  556,  30  L.  Ed.  658,  we  held  that  only 
one  indictment  and  conviction  of  the  crime  of  unlawful  cohabita- 
tion, under  the  act  of  1882,  could  be  had  for  the  time  preced- 
ing the  filing  of  the  indictment,  because  the  crime  was  a  con^ 
tinuous  one,  and  was  but  a  single  crime  until  prosecuted;  that  a 
second  conviction  and  punishment  of  the  same  crime,  for  any  part 
of  said  period,  was  an  excess  of  authority  on  the  part  of  the  dis- 
trict court  of  Utah:  and  that  a  habeas  corpus  would  lie  for  the 
discharge  of  the  defendant  imprisoned  on  such  conviction.  In 
that  case  the  habeas  corpus  was  applied  for  at  a  term  subsequent 
to  that  which  the  judgment  was  rendered;  but  we  did  not  regard 
this  circumstance  as  suflBcient  to  prevent  the  prisoner  from  hav- 
ing his  remedy  by  that  writ. 

"It  is  true  that  in  the  case  of  Snow  we  laid  emphasis  on  the 
fact  that  the  double  conviction  for  the  same  offense  appeared  on 
the  face  of  the  judgment;  but,  if  it  appears  in  the  indictment  or 
anywhere  else  in  the  record  (of  which  the  judgment  is  only  a 
part),  it  is  sufficient.  In  the  present  case  it  appeared  on  the  rec- 
ord in  the  plea  of  autrefois  convict,  which  was  admitted  to  be 
true  by  the  demurrer  of  the  government.  We  think  that  this  was 
sufficient.  It  was  laid  down  by  this  court  in  Re  Coy,  127  U.  S. 
731,  758,  8  Sup.  Ct.  1263,  32  L.  Ed.  274,  that  the  power  of  Con- 
gress to  pass  a  statute  under  which  a  prisoner  is  held  in  custody 
may  be  inquired  into  under  a  writ  of  habeas  corpus  as  affecting 
the  jurisdiction  of  the  court  which  ordered  his  imprisonment; 
and  the  court,  speaking  by  Mr.  Justice  Miller,  adds:     ^And,  if 
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their  want  of  power  appears  on  the  face  of  the  record  of  his  con- 
demnation, whether  in  the  indictment  or  elsewhere,  the  court 
which  has  authority  to  issue  the  writ  is  bound  to  release  him' — 
referring  to  Ex  parte  Siehold,  100  U.  S.  371,  25  L.  Ed.  717. 

"In  the  present  case,  it  is  true,  the  ground  for  the  habeas 
corpus  was,  not  the  invalidity  of  an  act  of  Congress  under  which 
the  defendant  was  indicted,  but  a  second  prosecution  and  trial  for 
the  same  offense  contrary  to  an  express  provisiop  of  the  Consti- 
tution. In  other  words,  a  constitutional  immunity  of  the  defend- 
ant was  violated  by  the  second  trial  and  judgment.  It  is  difficult 
to  see  why  a  conviction  and  punishment  under  an  unconstitutional 
law  is  more  violative  of  a  person's  constitutional  rights  than  an 
unconstitutional  conviction  and  punishment  under  a  valid  law. 
In  the  first  case,  it  is  true  the  court  has  no  authority  to  take  cog- 
nizance of  the  case;  but  in  the  other  it  has  no  authority  to  ren- 
der judgment  against  the  defendant.  This  was  the  case  in  Ex 
parte  Lange,  where  the  court  had  authority  to  hear  and  deter- 
mine the  case,  but  we  held  that  it  had  no  authority  to  give  the 
judgment  it  did.  It  was  the  same  in  the  case  of  Snow.  The 
court  bad  authority  over  the  case,  but  we  held  that  it  had  no 
authority  to  give  judgment  against  the  prisoner.  He  was  pro- 
tected by  a  constitutional  provision,  securing  to  him  a  funda- 
mental right.  It  was  not  a  case  of  mere  error  in  law,  but  a  case 
of  denying  to  a  person  a  constitutional  right.  And,  where  such 
a  case  appears  on  the  record,  the  party  is  entitled  to  be  discharged 
from  imprisonment.  The  distinction  between  the  case  of  a  mere 
error  in  law,  and  of  one  in  which  the  judgment  is  void,  is  pointed 
out  in  Ex  parte  Siehold,  100  U.  S.  371,  375,  25  L.  Ed.  717,  and 
is  illustrated  by  the  case  of  Ex  parte  Parks,  93  U.  S.  18,  23  L. 
Ed.  787,  as  compared  with  the  cases  of  Lange  and  Snow.  In 
the  jcase  of  Parks  there  was  an  alleged  misconstruction  of  a  stat- 
ute. We  held  that  to  be  a  mere  error  in  law;  the  court  having 
jurisdiction  of  the  case.  In  the  cases  of  I-ange  and  Snow  there 
was  a  denial  or  invasion  of  a  constitutional  right.  A  party  is 
entitled  to  a  habeas  corpus,  not  merely  where  the  court  is  without 
jurisdiction  of  the  cause,  but  where  it  has  no  constitutional 
authority  or  power  to  condemn  the  prisoner.  As  said  by  Chief 
Baron  Gilbert,  in  a  passage  quoted  in  Ex  parte  Parks,  93  U.  S. 
18,  22,  23  L.  Ed.  787:  'If  the  commitment  be  against  law,  as 
being  made  by  one  who  Jiad  no  jurisdiction  of  the  cause,  or  for 
a  matter  for  which  by  law  no  man  ought  to  be  punished,  the 
court  are  to  discharge.'    This  was  said  in  reference  to  cases  which 
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had  gone  to  conviction  and  sentence.  Lord  Hale  laid  down  the 
same  doctrine  in  almost  the  same  words.  2  Hale's  Pleas  of  the 
Crown,  144.  And  why  should  not  such  a  rule  prevail  in  favorem 
libertatis?  If  we  have  seemed  to  hold  the  contrary  in  any  case, 
it  hag  been  from  inadvertence.  The  law  could  hardly  be  stated 
with  more  categorical  accuracy  than  it  is  in  the  opening  sentence 
of  Ex  parte  Wilson,,  114  U.  S.  417,  420,  6  Sup.  Ct.  935,  936,  29 
L.  Ed.  89,  where  Mr.  Justice  Gray,  speaking  for  the  court,  said: 
*It  is  well  settled  by  a  series  of  decisions  that  this  court,  having 
no  jurisdiction  of  criminal  cases  by  writ  of  error  or  appeal,  can- 
not discharge  on  habeas  corpus  a  person  imprisoned  under  the  sen- 
tence of  a  circuit  or  district  court  in  a  criminal  case,  unless  the 
sentence  exceeds  the  jurisdiction  of  that  court,  or  there  \s  no 
authority  to  hold  him  under  the  sentence.'  This  proposition,  it 
is  true,  relates  to  the  power  of  this  court  to  discharge  on  habeas 
corpus  persons  sentenced  by  the  circuit  and  district  courts;  but, 
with  regard  to  the  power  of  discharging  on  habeas  corpus,  it  is 
generally  true  that,  after  the  con\netion  ami  sentence,  the  writ 
only  lies  when  the  sentence  exceeds  the  jurisdiction  of  the  court, 
or  there  is  no  authority  to  hold  the  defendant  under  it.  In  the 
present  case  the  sentence  given  was  beyond  the  jurisdiction  of 
the  court,  because  it  was  against  an  express  provision  of  the  Con- 
stitution, which  bounds  and  limits  all  junsdiction." 

In  the  case  of  Ex  parte  Bain,  121  IT.  S.,  beginning  at  page  1, 
7  Sup.  St.  781,  30  L.  Ed.  849,  a  demurrer  was  interposed  to  the 
indictment,  and  the  court  permitted  the  United  States  attorney 
to  strike  out  certain  words  in  the  indictment,  holding  that  they 
were  surplusage.  After  conviction,  the  defendant  applied  to  the 
Supreme  Court  of  the  United  States  for  a  writ  of  habeas  corpus,. 
alleging  that  the  judgment  and  sentence  were  void,  for  the  reason 
that  he  was  tried  without  a  proper  indictment.  In  delivering 
the  opinion  the  court  used  the  following  language: 

"It  only  remains  to  consider  whether  tliis  change  in  the  in- 
dictment deprived  the  court  of  the  power  of  proceeding  to  try  the 
petitioner  and  sentence  him  to  the  imprisonment  provided  for  in 
the  statute.  We  have  no  difficulty  in  holding  that  the  indictment 
on  which  he  was  tried  was  no  indictment  of  a  grand  jury.  The 
decisions  which  we  have  already  referred  to,  as  well  as  sound  prin- 
ciple, require  us  to  hold  that,  after  the  indictment  was  changed, 
it  was  no  longer  the  indictment  of  the  grand  jury  who  presented 
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it.  Any  other  doctrine  would  place  the  rights  of  the  citizen  which 
were  intended  to  be  protected  by  the  constitutional  provision  at 
the  mercy  or  control  of  the  court  or  prosecuting  attorney;  for, 
if  it  be  once  held  that  changes  can  be  made  by  the  consent  or  the 
order  of  the  court  in  the  body  of  the  indictment  as  presented  by 
the  grand  jury,  and  the  prisoner  can  be  called  upon  to  answer 
to  the  indictment,  as  thus  changed,  the  restriction  which  the  Con- 
stitution places  upon  the  power  of  the  court  in  regard  to  the  pre- 
requisite of  an  indictment  in  reality  no  longer  exists.  It  is  of 
no  avail  under  such  circumstances  to  say  that  the  court  still  has 
jurisdiction  of  the  person  and  of  the  crime;  for,  though  it  has 
possession  of  the  person,  and  would  have  jurisdiction  of  the  crime, 
if  it  were  properly  presented  by  indictment,  the  jurisdiction  of 
the  offense  is  gone,  and  the  court  has  no  right  to  proceed  any 
further  in  the  progress  of  the  case  for  want  of  an  indictment.  If 
there  is  nothing  before  the  court  which  the  prisoner,  in  the  lan- 
guage of  the  Constitution,  can  be  ^held  to  answer,'  he  is  then  en- 
titled to  be  discharged  so  far  as  the  offense  originally  presented 
to  the  court  by  the  indictment  is  concerned.  The  power  of  the 
court  to  proceed  to  try  the  prisoner  is  as  much  arrested  as  if  the 
indictment  had  been  dismissed  or  a  nolle  prosequi  had  been  en- 
tered. There  was  nothing  before  the  court  on  which  it  could  hear 
evidence  or  pronounce  sentence.  The  case  comes  within  the  prin- 
ciples laid  down  bv  this  court  in  Ex  parte  Lange,  18  Wall.  163,  21 
L.  Ed.  872:  Ex  paHe  ParJrs.  93  V.  S.  18,  23  L.  Ed.  787;  Ex  parte 
Wihov,  114  F.  S.  417,  5  Sup.  Ct.  935,  29  L.  Ed.  89,  and  other 
eases.'^ 

While  the  rule  is  settled  by  the  Supreme  Court  of  the  T'nited 
States  that  a  writ  of  habeas  corpvs  cannot  be  used  to  perform  the 
office  of  a  writ  of  error  or  appeal,  and  that  the  court  will  not 
look  beyond  the  judgment  and  sentence  to  correct  mere  errors  in 
law,  yet  a  petitioner  will  be  released  on  habeas  corpus  if  it  ap- 
pears satisfactorily  to  the  coiyt  that  he  has.  been  denied  a  con- 
stitutional right,  or  that  the  court  has  exceeded  its  jurisdiction. 

Brown  on  Jurisdiction  (2d  Ed.)  §  97,  announces  the  same 
rule  in  this  language: 

*'The  refusal  of  the  court  to  grant  each  of  the  rights  above 
enumerated,  or  all  of  them  [referring  to  rights  granted  by  the 
Constitution],  seems  to  go  to  the  jurisdiction;  and,  if  the  court 
has  jurisdiction  to  try  the  action,  it  seems  to  lose  jurisdiction 
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once  acquired  by  a  disobedience  of  the  mandates  of  the  Constitu- 
tion; or,  rather,  the  trial  ceases  to  be  a  legal  trial  by  a  deviation 
from  this  course.  Therefore,  when  any  constitutional  right  or 
immunity  of  a  person  is  violated,  the  judgment  of  the  court  is 
void.^' 

Again,  in  section  110,  the  author  uses  the  following  lan- 
guage: 

"The  three  essential  elements  necessary  to  render  the  convic- 
tion valid:  These  are  that  the  court  must  have  jurisdiction  over 
the  subject-matter,  the  person  of  the  defendant,  and  authority  to 
render  the  particular  judgment.  If  either  of  these  elements  are 
lacking,  the  judgment  is  fatally  defective.  Where  these  elements 
exists,  the  judgment  of  the  court  is  final  and  conclusive  as  against 
the  world,  and  errors  in  ruling  on  motions,  demurrers,  the  recep- 
tion or  exclusion  of  evidence,  or  in  the  determination  of  the  facts 
by  the  jury  cannot  be  tried  or  reviewed  by  the  writ  of  habeas  cor- 
pus. Xo  court  can  render  a  more  binding  judgment.  No  court 
can  look  behind  it.  If  it  be  a  nullity,  the  officer  obeying  it  be- 
comes liable  for  false  imprisonment.  The  court  in  habeas  corpus 
will  not  look  beyond  the  judgment  unless  the  record  discloses 
some  fact  that  destroys  the  jurisdiction  under  the  law  or  that 
operates  directly  on  the  judgment  itself.'* 

The  case  of  State  v.  Shipman,  93  Mo.  147,  6  S.  W.  97,  is 
one  where  the  defendant  filed  petition  for  change  of  venue  under 
a  statute  very  similar  to  the  sections  of  our  statute  above  quoted. 
The  court  overruled  the  motion,  and  the  Supreme  Court  in  passing 
on  the  question  used  tlie  following  language: 

^TJpon  the  making  and  filing  of  said  affidavits  and  applica- 
tion i\\Q  presiding  judge  has  no  power  or  authority  to  act  in  the 
cause,  except  to  make  the  order  contemplated  in  section  1878. 
After  that  his  subsequent  acts  in  the  case  were  unauthorized,  in- 
valid, ami  without  any  binding  force,  as  against  this  defendant." 

In  the  case  of  State  v.  Wolever,  127  Ind.  306,  26  X.  E.  762, 
in  discussing  the  effect  of  the  judgment  after  a  petition  for  a 
change  of  venue  had  been  overruled,  the  Supreme  Court  of  In- 
diana said: 

"It  must  be  conceded  that,  if  the  necessary  steps  were  all 
taken  to  entitle  appellant  to  the  change  of  venue,  the  action  of 
the  mayor  in  thereafter,  over  his  objection,  assuming  to  retain 


Digitized  by  VnOOQ IC 


Ex  parte  Justus.  123 


Opinion  of  the  Court, 


jurisdiction,  and  the  resultij^g  trial  and  condemnation,  were  coram 
non  judice,  and  void  '' — citing  a  great  number  of  authorities. 

In  the  ca^  of  Ex  parte  Lange,  18  Wall.  166  (21  L.  Ed.  872), 
suproy  the  court  used  the  following  language: 

'^Disclaiming  any  assertion  of  a  general  power  of  review  over 
the  judgments  of  the  inferior  courts  in  criminal  capes,  by  the  use 
of  the  writ  of  habeas  corpus  or  otherwise,  we  proceed  to  examine 
the  case  as  disclosed  by  the  record  of  the  circuit  court  and  the 
return  of  the  marshal,  in  whose  custody  the  prisoner  is  found,  to 
ascertain  whether  it  shows  that  the  court  below  had  any  power  to 
render  the  judgment  by  which  the  prisoner  is  held." 

In  the  case  of  Ex  parte  SieboU,  100  U.  S.  371,  26  I..  Ed. 
717,  supra,  the  court,  in  discussing  the  office  of  the  writ  of  hahr.os 
corpus,  used  this  language: 

"It  cannot  be  used  as  a  mere  writ  of  error.  Mere  error  in 
the  judgment  or  proceedings,  under  and  by  vii-tue  pf  which  a 
party  is  imprisoned,  constitutes  no  ground  for  the  issue  of  the 
writ.  Hence,  upon  a  return  to  a  habeas  corpus  that  the  prisoner 
is  detained  under  a  conviction  and  sentence  by  a  court  having 
jurisdiction  of  the  cause,  the  general  rule  is  that  he  will  be  in- 
stantly remanded.  ♦  ♦  ♦  but  the  general  rule  is  that  a  con- 
viction and  sentence  by  a  court  of  competent  jurisdiction  is  law- 
ful can«e  of  imprisonment,  and  no  relief  can  be  given  by  habeas 
corpus.  The  only  ground  on  which  this  court  or  any  court  with- 
out some  special  statute  authorizing  it  will  give  relief  on  habeas 
ear  pus  to  a  prisoner  under  conviction  and  sentence  of  another 
court  is  the  want  of  jurisdiction  in  such  court  over  the  person 
or  the  cause,  or  some  other  matter  rendering  its  proceedings  void. 
*  *  *  But  personal  liberty  is  of  so  great  moment  in  the  eye 
of  the  law  that  the  judgment  of  an  inferior  court  affecting  it  is 
not  deemed  so  conclusive,  but  that,  as  we  have  seen,  the  question  of 
the  court's  authority  to  try  and  imprison  the  party  may  be  reviewed 
on  habeas  corpus  by  a  superior  court  or  judge  having  authority 
to  award  the  writ." 

Our  statute  on  habeas  corpus  (section  4856,  Wilson's  Rev. 
&  Ann.  St.  1903)  is  as  follows: 

"Every  person  restrained  of  his  liberty,  under  any  pretense 
whatever,  may  prosecute  a  writ  of  liabeas  corpus  to  inquire  into 
the  cause  of  the  restraint,  and  shall  be  delivered  therefrom  when 
illegal." 
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This  section  clearly  makes  it  tlm  duty  of  this  court  to  dis- 
charge the  petitioner  from  imprisonment  if  the  imprisonment  is 
illegal. 

Section  4867,  Wilson's  Bev.  &  Ann.  St.  1903,  is  as  follows: 

"No  court  or  judge  shall  inquire  into  the  legality  of  any 
judgment  or  process,  whereby  ihe  party  is  in  custody,  or  discharge 
him  when  the  term  of  commitment  has  not  expired  in  either  of 
the  eases  following:  First,  upon  process  issued  by  any  court  or 
judge  of  the  United  States,  or  where  such  court  or  judge  has  ex- 
clusive jurisdiction;  or,  second,  upon  any  process  issued  on  any 
final  judgment  of  a  court  of  competent  jurisdiction.     ♦     ♦     ♦  '^ 

Construing  these  two  sf&ctions  together,  it  lis  necessary  to 
determine  what  is  meant  by  court  of  "competent"  jurisdiction. 
The  first  section  quoted  makes  it  our  duty  to  release  from  illegal 
imprisonment.  The  last  section  provides  that  we  cannot  release 
from  the  final  judgment  of  a  court  of  "competent"  jurisdiction. 
If  the  words  "competent  jurisdiction"  as  used  here  mean  a  court 
that  has  jurisdiction  of  a  person  and  subject-matter,  then  we  are 
precluded  from  discharging  the  petitioner  in  this  case.  This  sec- 
tion was  construed  by  the  Supreme  Court  of  the  territory  of  Ok- 
lahoma in  the  case  of  In  re  Patswald,  reported  in  5  Okla.  789, 
50  Pac.  139.  The  court  there  held  a  court  of  "competent"  juris- 
diction to  be  one  having  power  and  authority  of  law  at  the  time 
orf  acting  to  do  the  particular  act.  The  third  syllabus  is  as 
follows : 

^'Habeas  Corpus  x\ct — iConstruction  of.  The  provisions  of 
the  habeas  corpus  act  of  this  territory  (section  4578,  St.  1893), 
excluding  from  its  benefits  pei'sons  committed  or  detained  by  vir- 
tue of  any  process  issued  on  any  final  judgment  of  a  'court  of 
competent  jurisdiction,'  only  applies  when  the  tribunal  had  jur- 
isdiction to  render  the  particular  judgment.  A  court  of  'compe- 
tent* jurisdiction  is  one  having  power  and  authority  of  law  at 
the  time  of  acting  to  do  the  particular  act.  The  prohibition  con- 
tained in  said  section,  forbidding  inquiry  into  the  legality  of  any 
process  or  judgment  specified  in  the  provision  above  referred  to, 
does  not  take  from  the  court  or  officer  having  jurisdiction  of  the 
writ  the  power,  or  relieve  from  the  duty  of  determining  whether 
the  judgment  or  process  emanated  from  a  court  of  competent 
jurisdiction  to  issue  the  process  or  render  the  judgment." 
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•Tudge  Tarsnev,  speaking  for  the  court,  used  the  following 
language  : 

*'If  the  process  is  valid  on  its  face,  it  will  be  deemed  prima 
facie  legal,  and  the  prisoner  must  assume  the  burdeii  of  impeach- 
ing its  validity  by  showing  a  want  of  jurisdiction.  Error,  irregu- 
larity, or  want  of  form  is  no  objection;  nor  is  any  defect  which 
ma}'  be  amended  or  remedied  by  the  cc^urt  from  which  it  issued. 
If  there  was  no  legal  power  to  render  the  judgment  or  decree,  or 
issue  the  process,  there  was  no  competent  court,  and  consequently 
no  judgment  or  process.  All  is  coram  non  judice  and  void.  Peo- 
ple V.  McLeod,  3  Hill  (N.  Y.)  659,  661,  665  and  note;  In  re 
Newton,  16  C.  B.  97. 

"When  a  prisoner  is  held  under  a  judgment  of  a  court  made 
without  authority  of  law,  the  proper  tribunal  will,  upon  habeas 
corpus,  look  into  the  record  so  far  as  to  ascertain  this  fact,  and, 
if  it  be  found  to  be  so,  will  discharge  the  prisoner;  and  it  is  no 
answer  to  say  that  the  court  had  jurisdiction  of  the  person  and  of 
the  offense.  It  by  no  means  follows  that  these  two  facts  make 
valid,  however  erroneous  it  may  be,  any  judgment  the  court  may 
render  in  such  a  case.  Ex  parte  Lange,  18  XVall.  163,  21  L.  Ed. 
872.  A  proceeding  defective  for  irregularity  and  one  void  for  il- 
legality may  be  reversed  upon  error  or  certiorari;  but  it  is  the  lat- 
ter defect  only  which  gives  authority  to  discharge  on  habeas  corpus. 
Hurd  on  Habeas  Corpus,  333.  Illegality  is  properly  predicable 
of  radical  defects  only,  and  signifies  that  which  is  contrary  to  the 
principles  of  law  as  distinguished  from%.mere  rules  of  procedure. 
Tidd*8  Practice,  435.  The  inquiry  is  necessarily  in  every  case 
whether  the  process  is  void,  and  the  officer  or  court  having  jur- 
isdiction of  the  writ  must  pass  upon  it.  If  a  process,  good  in 
form,  issued  upon  a  judgment  of  a  court  having  jurisdiction, 
either  general  or  limited,  must  in  all  cases  be  assumed  to  be  valid 
until  the  judgment  be  reversed  upon  error,  the  remedy  by  habeas 
corpus  will  be  but  of  little  value.  People  ex  rel.  Tweed  v.  Lips- 
comb,  60  N.  Y.  559,  19  Am.  Rep.  211.  It  matters  not  what  the 
general  powers  and  jurisdiction  of  a  court  may  be,  if  it  acts  with- 
out authority  in  the  particular  case  its  judgments  and  orders  are 
mere  nullities — not  voidable,  but  simply  void — protecting  no  one 
acting  under  them,  and  constituting  no  hindrance  to  the  prosecu- 
tion of  any  right.     Elliott  v.  Peirsol,  1  Pet.  328,  7  h,  Ed.  164. 

"There  is  no  question  but  that  at  the  common  law  and  in  the 
absence  of  a  statute  illegalities  which  make  void  a  judgment  in  a 
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criminal  action,  no  matter  by  what  court  such  judgment  may  have 
been  rendered,  may  be  inquired  into  on  Itabeas  corpus,  and,  if 
the  judgment  is  found  to  be  void,  the  prisoner  may  be  disdiarged. 
Does  our  statute  ciiange  this  rule  of  the  common  law,  and  take 
away  this  right  of  inquiry?  If  such  were  the  intended  effect  of 
the  statute,  our  answer  would  be :  The  power  is  not  in  the  liCgis- 
lature  to  take  away  this  right.  Relief  from  illegal  imprisonment 
by  means  of  this  remedial  writ  is  not  the  creature  of  any  statute. 
The  right  to  be  discharged  from  illegal  imprisonment  is  not  de- 
rived from  the  famous  statute  of  Charles  II  of  England  (31  Car. 
II,  c.  2),  nor  from  the  later  act  of  56  Geo.  Ill,  nor  from  any  stat- 
ute of  this  territory.  It  was  in  use  before  Magna  Charta,  and 
came  to  us  an  inheritance  from  the  mother  country,  and  exists  as 
a  part  of  the  common  law  of  this  territory,  and  it  is  made  a  part 
of  our  Constitution  that  no  person  shall  be  deprived  of  his  lib- 
erty 'without  due  process  of  law.'     Const.  Amend,  art.  5. 

"This  writ  cannot  be  abrogated  or  its  efficiency  curtailed  by 
legislative  action.  Cases  within  the  relief  afforded  by  it  at  com- 
mon law  cannot,  until  the  people  voluntarily  surrender  the  right 
to  this,  the  greatest  of  all  writs,  by  an  amendment  of  the  organic 
law,  be  placed  beyond  its  reach  and  remedial  action.  Its  privileges 
cannot  be  even  temporarily  suspended  except  for  the  safety  of  the 
state  in  cases  of  rebellion  and  invasion.  Const,  art.  1,  §  9.  That 
provision  of  the  Constitution  is  a  guaranty  that  the  right  of  the 
writ  of  habeas  corpus  should  remain  as  it  existed  at  the  common 
law,  and  should  not  be  ourtailed  by  legislative  enactment  or  by 
subtle  and  metaphysical  judicial  interpretation,  and  Legislatures 
can  no  more  prevent  its  application  to  cases  where  it  would  have 
been  applicable  at  common  law  than  they  can  abrogate  the  right 
of  trial  by  jury.  Nor  do  we  think  that  it  was  intended  by  our 
Legislature  to  curtail  the  privileges  of  this  writ.  Many  of  the 
states  of  the  Union  have  statutes  substantially  if  not  identically 
like  ours,  and  in  none  of  these  states  save  one,  as  we  are  advised, 
has  the  construction  contended  for  by  counsel  for  respondent  in 
this  case  been  placed  upon  such  statute.  New  York,  Missouri, 
and  Kansas  have  statutes  identical  with  ours.  In  Kansas  and 
Missouri,  notwithstanding  the  statute,  it  is  held  that,  where  a 
prisoner  has  been  committed  by  a  court  having  absolutely  no  jur- 
diction,  the  validity  of  the  commitment  may  be  inquired  into.  In 
re  Petty,  22  Kan.  477;  Ex  parte  Snyder,  64  Mo.  58.  In  New 
York  it  is  held  that  the  statute  is  in  harmony  with  the  common 
law,  and  takes  away  no  right  or  jurisdiction  to  inquire  if  the 
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judgment  is  void.  People  ex  rel,  Tweed  v.  Lipscomb^  60  N.  Y. 
559,  19  Am.   Rep.  211." 

We  think  this  is  the  proper  construction  of  this  statute,  and 
that  we  not  only  have  the  power,  but  it  is  our  duty,  to  discharge 
the  petitioner  where  the  imprisonment  is  illegal.  And  following 
the  rule  as  announced  by  the  Supreme  Court  of  the  United  States 
in  Ex  parte  Bmn,  121  U.  S.  1,  7  Sup.  Ct.  78L  30  L.  Ed.  849, 
and  Ex  parte  Hans  Nielsen,  131  TJ  S.  17G,  9  Sup.  Ct.  672,  33 
L.  Ed.  118,  supra,  we  are  driven  to  the  ccinclusion  that  the 
judgment  of  the  court  in  sentencing  the  petitioner  to  imprison- 
ment for  life  was  void,  for  the  reason  that  he  had  been  denied  the 
right  of  change  of  venue  vouchsafed  to  him  in  the  Organic  Act  of 
the  territory  of  Oklahoma,  and  that  his  imprisonment  is  therefore 
illegal. 

It  is  therefore  ordered  that  tlie  petitioner  be  discharged  from 
said  judgment  and  commitment,  and  that  he  be  remanded  to  the 
custody  of  the  sheriff  of  Kay  county,  Okla.,  and  that  a  mandate 
issue  to  the  district  court  of  Kay  county,  directing  it  to  proceed 
with  the  ease  in  accordance  with  the  views  herein  expressed. 

FTJEMAN,  Presiding  Judge,  and  DOYLE,  Judge,  concur. 


Shorty  Burgers  v.   State. 

No.  106.    Opinion  Filed  October  25.  1909. 

(104    Pac.    916.) 

APPEAL  AND  ERROR — Dismissal.  In  a  criminal  cause,  where  the 
defendant  appeals  from  a  Judgment  of  conviction,  and  no  briefs 
are  filed  or  oral  argrument  made,  and  where  a  dismissal  of  said 
appeal  is  filed  by  counsel  of  defendant,  this  court  will  not  ex- 
amine the  record  as  presented,  but  will  make  an  order  dismlssingr 
the  appeal,  with  direction  to  enforce  the  Judgment  and  sentence. 

(Syllabus  by  the  Court.) 
Appeal  from  Orady  County  Court;  N.  M,  Williams,  Judge. 


Digitized  by  VnOOQ IC 


128  3  Oklahoma  Criminal  Reports. 

Opinion  of  the  Court. 

Shorty  Burgess  was  convicted  of  violating  the  prohibition 
•law,  and  appeals.     Dismissed. 

F.  E,  Riddle,  for  plaintiff  in  error. 

B.  B,  Barefoot,  Co.  Atty.,  for  the  State. 

DOYLE,  Judge.  The  plaintiff  in  error.  Shorty  Burgess, 
was  informed  against,  tried,  and  convicted,  in  the  county  court  of 
Grady  county,  for  the  crime  of  unlawfully  selling  intoxicating 
liquors,  and  was  on  the  28th  day  of  October,  1908,  sentenced  to 
pay  a  fine  of  $250  and  costs,  and  be  confined  in  the  county  jail 
of  Grady  county  for  a  period  of  30  days  at  hard  labor,  from  which 
judgment  and  sentence  plaintiff  in  error  appealed  to  the  Criminal 
Court  of  Appeals,  by  filing  on  March  1,  1909,  with  the  clerk  of 
this  court,  his  petition  in  error  and  case-made. 

No  briefs  have  been  filed,  and  we  are  not  advised  as  to  what 
plaintiff  in  error  complains  of  or  relies  upon  for  a  reversal  of 
said  judgment.  On  October  21,  1909,  there  was  filed  with  the 
clerk  of  this  court  a  dismissal  of  said  appeal  bv  F.  E.  Riddle,  as 
attorney  for  plaintiff  in  error.  In  cases  of  this  kind,  where  mo- 
tion to  dismiss  the  appeal  has  been  filed  on  the  part  of  the  plain- 
tiff in  error,  we  do  not  consider  it  the  duty  of  this  court  to  go 
into  an  examination  of  the  record  as  presented  to  determine 
whether  or  npt  the  trial  court  erred  in  the  trial  of  the  cause. 

It  is  therefore  ordered  that  the  appeal  in  the  above-entitled 
cause  be,  and  the  same  is  hereby  dismissed.  The  clerk  of  this 
court  will  issue  a  mandate  to  the  county  court  of  Grady  county, 
directing  said  county  court  to  cause  the  judgment  and  sentence 
to  be  enforced. 

FURMAN,  Presiding  Judge,  and  OWEN,  Judge,  concur. 
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C.  B.  Cox  et  al  v.  State. 

No.  249.    Opinion  Filed  November  2,   1909. 
(104   Pac.   1074.) 

1.  INDICTMENT  AND  INFORMATION— SufFicianoy— Caption,  (a) 
No  indictment  or  information  ia  insufficient  by  reason  of  a  de- 
fect or  imperfection  in  the  matter  of  form  wlilch  does  not  tend 
to  prejudice  the  substantial  rights  of  the  defendant  upoil  the 
merits. 

(b)  While  it  is  best  for  an  infocmation  to  have  a  caption, 
yet  its  absence  or  errors  in  it  are  not  fatal  to  the  information. 

2.  '     APPEAL — Review — Briefs — Requisites     and     Suffioienoy.       Upon 

appeal  the  brief  must  state  the  precise  error  complained  of,  and 
enough  of  the  record  to  enable  this  court  to  understand  the 
question  presented,  and  also  state  the  page  of  the  record  upon 
which  matter  complained  of  will  be  found,  and  must  also  clear- 
ly state  the  argument,  and  cite  the  authorities  relied  upon,  or 
any  supposed  errors  will  be  treated  as  waived,  unless  they  are 
fundamental. 

3.  EVIDENCE — Materiality — Judicial  Notice— Beer  .  Intoxicating, 
(a)  Objections  should  be  sustained  to  all  questions,  the  answers 
to  which  could  not  affect  the  matter  at  issue. 

(b)  The  court  will  take  Judicial  knowledge  of  the  fact  that 
beer  is  intoxicating,  and  its  sale  is  prohibited  under  our  Consti- 
tution and  statutes. 

4.  PARTIES  TO  OFFENSES — Intoxicating  Liquors — Persons  Re- 
sponsible—Agency— ^"Principals."  (a)  The  civil  law  of  agency 
has  no  application  to  violations  of  criminal  law. 

(b)  All  persons  who  *are  concerned  in  the  commission  of 
an  offense  are  "principals,"  and  should  be  prosecuted  and  con- 
victed as  such,  and  it  is  immaterial  as  to  whether  they  are  pres- 
ent when  the  crime  is  actually  committed. 

(c)  Where  a  person  is  the  proprietor  of  a  Joint,  and  keeps 
beer  and  whisky  there,  and  has  a  United  States  license  to  pur- 
sue the  business  of  selling  liquor,  he  cannot  escape  responsibility 
for  a  sale  made  by  his  bsu'keeper  upon  the  ground  that  he  was 
not  present  when  the  sale  was  made. 

5.  INDICTMENT  AND  INFORMATION— Verification— Sufficiency, 
(a)  For  a  properly  verified  Information  for  selling  intoxicating 
liquors,  see  opinion. 

(Syllabus  by  the  Court.) 
3  Cr.— 9 
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Appeal  from   District   Court,   Rogers  County;  Archibald  Bonds, 

Judge. 

'     C.  B.  Cox  and  others  were  convicted  of  an  unlawful  sale  of 
intoxicating  liquor,  and  they  appeal.     Affirmed. 
H.  Tom  Eight,  for  appellants. 

FTJRMAN,  Presiding  Ji  doe.  1.  In  the  motion  for  a  new 
trial  the  suflficiency  of  the  information  is  challenged.  The  infor- 
mation is  as  follows: 

"In  the  District  Court  within  and  for  Rogers  County,  State  of 

Oklahoma,   Second  Judicial  District.     Before  Hon. 

T,  L.  Brown,  Judge. 

"State  of  Oklahoma,  Plaintiff,  v.  Tom  Smith  and  B.  C.  Cox  and 

John  Thurraan,   Defendants.     Information. 

"Be  it  remembered  that  Wm.  M.  Hall,  county  attorney  in 
and  for  Rogers  county,  state  of  Oklahoma,  who  prosecutes  in  the 
name  and  by  the  authority  of  the  state  of  Oklahoma,  comes  herein 
in  person  into  the  county  court  of  said  county  this  1st  day  of 
February,  1908,  and  upon  the  affidavit  of  Wm.  McClain,  duly 
subscribed  and  sworn  to  by  him  as  provided  by  law,  and  the  same 
is  hereto  attached,  marked  ^Exhibit  A,'  and  made  a  part  hereof, 
gives  the  court  to  understand  and  be  informed  that  on  the  23d 
day  of  January,  A.  D.  1908,  in  Rogers  county,  state  of  Oklahoma, 
and  one  B.  C.  Cox,  Tom  Smith,  and  John  Thurman,  late  of  said 
county,  and  within  the  jurisdiction  of  this  court  then  and  there 
being,  did  then  and  there  wilfully,  unlawfully,  sell  one  pint  of 
intoxicating  liquor  to  Dave  Coker  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided,  and  against  the  peace  and 
dignity  of  the  state  of  Oklahoma.  Wm.  M.  Hall, 

"County  Attorney,  Rogers  County. 
"State  of  Oklahoma.  County,  of  Rogers — ss. : 

"Personally  appeared  before  me,  Archibald  Bonds,  judge  of 
the  county  court  within  and  for  the  county  of  Rogers,  Mate  of 
Oklahoma,  W.  M.  Hall,  of  lawful  age,  who,  being  first  duly  sworn 
upon  his  oath,  states  that  he  is  the  county  attorney  of  said  county, 
that  he  has  read  the  foregoing  information  and  knows  the  con- 
tents thereof,  and  that  the  facts  and  allegations  therein  contained 
are  true.  W.  M.  Pall. 

"Subscribed  and  sworn  to  before  me  this  1st  day  of  Feb., 
1908.  Archibald  Bonds, 

"County  Judge. 
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"State  of  Oklahoma,  County  of  Rogers — 

^%  W.  M.  McClain,  after  being  first  duly  sworn,  deposes  and 
says  that  my  name  is  W.  M.  McClain.  I  live  in  Claremore,  Okla. 
J  am  37  years  of  age.  On  last  Friday  a  week  ago,  on  or  about 
January  23,  1908,  I,  in  company  with  Dave  Coker,  went  into  the 
place  of  business  of  Smith  and  Cox  *on  Third  street  in  the  town 
of  Claremore,  Okla.,  and  I  saw  Dave  Coker  buy  of  John  Thur- 
man,  an  employee  of  Smith  &  Co-x,  one  pint  of  what  I  took  to  be 
whisky,  for  which  he  paid  him  $1.  We  afterwards  divided  the 
contents  of  the  bottle,  and  I  took  my  half  home  as  a  medicine  for 
my  family.  I  told  Coker  that  I  wanted  some  good  whisky,  and 
we  would  go  up  to  Cox^s  to  get  it,  and  1  saw  him  pay  John  Thur- 
man  for  the  same,  and  saw  Thurman  give  him  the  bottle.  Dave 
Matthews  was  present  at  the  time,  and  others  whose  names  I  do 
not  now  recall.  The  contents  of  the  bottle  I  did  not  taste,  but  it 
looked  like  whisky  and  smelled  like  whisky,  and  I  bought  it  for 
whisky,  or  rather  had  Dave  Coker  buy  it  for  me  for  whisk}'.  I 
gave  Dave  Coker  a  half  dollar,  and  I  saw  Thurman  take  some- 
thing and  pass  it  along  under  the  counter,  and  I  saw  Coker  make 
tlie  motion  as  if  to  pay  for  the  same.  Wm.  McClain. 

"Subscribed  and  sworn  to  before  me  this  1st  day  of  Febru- 
arv',  1908.  Lee  Settle, 

"Clerk  of  the  District  Court.'' 

It  is  first  claimed  that  the  information  upon  its  face  dis- 
closes the  fact  that  it  was  presented  in  the  district  court  of  Rogers 
county,  before  Hon.  T.  L.  Brown,  judge,  and  that  the  record 
does  not  show  that  it  had  ever  been  transferred  to  the  county 
court.  Counsel  for  the  defendant  rely  upon  the  first  paragrapli 
of  section  5357,,  Wilson's  Rev.  &  Ann.  St.  1903,  to  sustain  their 
contention,  which  is  as  follows: 

"The  indictment  must  contain:  First.  The  title  of  the  ac- 
tion, specifying  the  name  of  the  court  to  which  the  indictment  is 
presented,  and  the  name  of  the  parties.'' 

The  second  section  of  section  5365,  Wilson's  Okla.  St.,  is  as 
follows : 

"The  indictment  is  suflScient  if  it  can  be  understood  there- 
from: First.  That  it  is  entitled  in  a  court  having  authority  to 
receive  it,  though  the  name  of  the  court  is  not  stated." 

Section  5366,  Wilson's  Okla.  St.,  is  as  follows: 

"No  indictment  is  insuflBcient,  nor  can  the  trial  judgment,  or 
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other  proceedings  thereon  be  affected,  by  reason  of  a  defect  oi- 
imperfection  in  the  matter  of  form  which  does  not  tend  to  the 
prejudice  of  the  substantial  rights  of  the  defendant  upon  the 
merits/' 

So  we  see  that  by  th^  express  language  of  the  statute  the 
omission  of  any  matter  of  form  from  an  indictment,  which  does 
not  tend  to  the  prejudice  of  the  substantial  rights  of  a  defendant 
upon  the  merits,  does  not  affect  the  sufficiency  of  an  indictment. 
It  is  best  to  have  a  correct  caption  to  an  indictment  or  informa- 
tion, but  it  does  not  add  to  or  take  from  the  charging  part  of  the 
indictment  or  information.  Its  presence  neither  gives  to  the  de- 
fendant any  additional  rights,  nor  does  its  absence  impose  any  ad- 
ditional burdens  upon  him.  If  it  appears  that  the  indictment  is 
filed  in  a  court  having  jurisdiction  of  the  offense  charged,  the 
purpose  of  the  law  has  been  accomplished.  The  caption  of  the 
information  now  before  us  is  no  part  of  the  information  itself. 
There  is  nothing  except  this  caption  to  indicate  that  this  infor- 
mation was  ever  filed  in  the  district  court  of  Rogers  county.  This 
was  simply  a  clerical  error  on  the  part  of  the  county  attorney. 
The  record  shows  that  the  information  was  filed  and  presented  in 
the  county  court,  which  had  jurisdiction  of  the  offense  charged. 
This  was  sufficient. 

2.     The  second  assignment  of  erroi*  is  as  follows: 

"That  the  court  erred  in  admitting  testimony  on  the  part  of 
the  defendant  in  error,  as  shown  by  the  transcript  filed  herewith.^' 

The  brief  does  not  present  any  questions  asked  or  answer 
thereto  under  this  assignment.  It  is  the  duty  of  counsel,  when 
they  bring  a  case  to  this  court  for  review,  to  state  in  their  brief 
the  precise  error  complained  of,  and  to  correctly  copy  in  the  brief 
enough  of  the  record  to  enable  this  court  to  understand  the  ques- 
tion presented.  They  should  also  give  the  page  of  the  transcript 
upon  which  the  matter  complained  of  will  be  found.  This  court 
is  too  busy  to  undertake  to  hunt  through  haystacks  for  needles. 
The  brief  should  also  clearly  present  their  arguments  and  cite  the 
authorities  relied  upon.  Not  a  single  question  asked  by  counsel 
for  the  state  or  answer  thereto,  is  presented  under  this  assign- 
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ment,  and  no  motion  is  made  of  any  exceptions  to  any  such  ques- 
tion or  answer.  No  argument  is  made,  and  no  authorities  are 
cited.  If  any  errors  were  committed  by  the  court  in  the  admis- 
sion of  evidence  against  the  defendant,  they  are  therefore  waived. 
3.  The  third  assignment  of  error  is  as  follows: 
'The  court  erred  in  ruling  out  and  excluding  competent  and 
legal  evidence  on  the  part  of  the  plaintiff  in  error,  as  shown  by 
the  transcript  filed  herewith.** 

The  brief  complains  of  only  one  ruling  of  the  court  in  ex- 
clusion of  evidence.  When  the  defendant  was  on  the  stand  testi- 
fying in  his  own  behalf,  his  counsel  asked  him  the  following 
question : 

*'You  said  some  time*  last  summer  you  took  out  wholesale 
license  for  selling  a  car  load  of  Uno;  state  whether  XJno  is  the 
same  as  this,  except  that  they  have  different  labels,  and  if  the 
same  people  make  it.'* 

This  question  was  objected  to  by  the  county  attorney,  and  the 
objection  was  sustained  and  the  defendant  reserved  an  exception. 
In  the  brief  for  the  defendant  it  is  said : 

*TVe  submit  that  the  court  erred  in  refusing  to  admit  this 
testimony  for  the  reason  that  the  defendant  in  error  had  gone  into 
the  question  as  to  whether  or  not  XJno  and  Eochester  were  intoxi- 
cating beverages,  and  it  was  proper  for  the  defendant  to  rebut 
this  testimony  and  show  that  Uno  and  Rochester  were  not  in- 
toxicating, and  that  they  contained  the  same  amount  of  alcohol, 
even  though  labeled  with  different  labels." 

The  testimony  in  connection  with  which  this  question  was 
asked  is  as  follows: 

^HfVliat  is  your  name?  B.  C.  Cox.  One  of  the  firm  of  Cox 
&  Smith,  are  you?  Yes.  What  business  are  you  engaged  in? 
Pool  hall  and  cigar  stand.  Do  you  sell  any  kind  of  drinks  up 
there?  Yes,  sir.  What  do  you  sell?  Uno,  soda  water.  Any 
Rochester?  No,  sir.  Here  are  some  wholesale  liquor  licenses;  do 
you  know  anything  about  them?  Yes,  sir.  When  did  you  get 
them?  When?  About  two  months  ago.  Where  did  you  buy 
your  stuff  from?  J.  B.  Quigley.  Kansas  City?  Yes,  sir.  State 
whether  or  not  the  stuff  you  bought  from  Quigley  was  intoxicaf- 
ing.  (Objected.  Sustained.)  I  will  ask  you  to  state  whether  or 
not  yon  sought  the  advice    of    a    certain  lawyer    or    agent  as  to 
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whether  this  Uno  was  intoxicating?  (Objected.  Overruled.) 
State  whether  or  not  you  sought  the  advice  of  a  certain  lawyer 
as  to  whether  the  car  load  of  Uno  bought  through  Quigley  from 
Kansas  City  was  intoxicating  or  not,  and  on  which  you  acted,  on 
their  advice.  Yes,  sir.  You  say  you  got  a  license  for  that ;  what 
did  you  get  it  for?  Did  you  get  it  on  your  own  notion?  (Ob- 
jected.) How  came  you  to  get  these  licenses?  They  asked  me 
to  get  them.  Who  did?  The  lawyer  and  Mr.  Quigley.  They 
were  sent  in  mistake  of  the  license ;  I  ordered  wholesale  malt  liquor 
and  retail  malt  liquor  licenses.  Do  you  drink  intoxicating  drinks? 
Yes,  sir.  State  whether  or  not  you  have  drank  any  Bochester  ex- 
hibited as  such,  and  whether  it  is  intoxicating  or  not.  (Objected 
to.  Overruled.)  State  whether  or  not,  Mr.  Cox,  what  I  have  in 
my  hand  is  a  part  of  the  same  as  taken  by  the  sheriff,  Mr.  Ste- 
phens, is  intoxicating.  (Objected  to,  as  it  shows  it  is  a  beer.) 
This  drink  is  labeled  Rochester,  a  mild  beer,  brewed  and  bottled 
by  the  Rochester  Brewing  Co.,  Kansas  City,  Mo.  This  stuff  was 
taken  from  your  building  by  the  sheriff  was  it  not?  Yes,  sir. 
And  was  indorsed  by  the  sheriff  as  stuff  taken  from  your  building 
when  arrested?  Yes,  sir.  •State  whether  or  not  the  same  is  in- 
toxicating or  not.  (Objected  to.  Overruled.)  I  don't  think  it 
was  intoxicating;  if  so,  I  would  not  have  sold  it.  State  whether 
or  not  to  drink  in  a  reasonable  quantity,  a  man  would  become  in- 
toxicated.    No,  sir." 

It  will  be  observed  that  the  offense  is  alleged  to  have  been 
committed  prior  to  the  passage  of  the  enforcement  act.  The  ques- 
tion presented  must  therefore  be  determined  under  the  provisions 
of  the  Constitution.  Section  9,  Bunn's  Const.  Okla.,  among  other 
things,  provides: 

**Any  person,  individual  or  corporate,  who  shall  manufacture, 
sell,  barter,  give  away,  or  otherwise  furnish  any  intoxicating  liq- 
uor of  any  kind,  including  beer,  ale,  and  wine,  contrary  to  the 
provisions  of  this  section,  or  who  shall,  within  the  above-described 
portions  of  the  state,  advertise  for  sale  or  solicit  the  purchase  of 
any  such  liquors,  or  who  shall  ship  or  in  any  way  convey  such 
liquors  from  other  parts  of  the  state  into  the  portions  hereinbe- 
fore described,  shall  be  punished,  on  conviction  thereof,  by  fine  not 
less  than  fifty  dollars  and  by  imprisonment  not  less  than  thirty 
days  for  each  offense.'' 

This  provision  makes  the  sale  of  any  kind  of  intoxicating 
liquors  unlawful,  and  included  beer,  ale,  and  wine  in  the  pro- 
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hibited  liquors.  It  was  as  much  an  offense  under  this  provision 
of  the  Constitution  to  sell  beer,  ale,  and  wine  as  it  was  to  sell 
whisky  or  brandy.  The  defendant's  own  testimony  establishes  the 
fact  that  he  had  received  a  car  load  of  beer  about  two  months 
before  the  trial.  The  trial  began  on  the  7th  day  of  February, 
1908.  This  was  nearly  three  months  after  the  incoming  of  state- 
hood. So  he  had  received  this  beer  about  three  weeks  after  the 
Constitution  went  into  effect,  and  before  the  date  of  the  offense 
charged.  The  record  shows  that  at  the  time  of  the  alleged  com- 
mission of  this  offense  the  defendant  had  at  his  plac«  of  bu^^ipess 
a  United  States  internal  revenue  license  to  pursue  the  business 
of  retail  liquor  dealer  at  Claremore,  in  Kogers  county,  and  that 
he  also  had  at  his  place  of  business  a  United  States  revenue  license 
to  pursue  the  business  of  wholesale  dealer  in  malt  liquors  at  Clare- 
more.  When  the  arrest  was  made  in  this  case  something  like  two 
barrels  of  beer  and  some  whisky  was  found  in  his  place  of  busi- 
ness. Under  these  facts  and  the  provisions  of  the  Constitution 
any  answer  which  could  have  been  made  to  the  question  asked 
would  have  been  immaterial,  and  the  court  therefore  did  not  6rr 
in  sustaining  the  objection  thereto. 

4.  Defendant  further  complains  in  his  brief  as  follows: 
'That  the  verdict  was  contrary  to  the  law  and  evidence  ae 
shown  by  the  record,  for  the  reason  that  the  evidence  of  the  state 
did  not  show  that  this  defendant  B.  C.  Cox  ever  sold  a  pint  of 
whisky  to  Dave  Coker,  nor  does  it  show  that  John  Thurman, 
who  was  acting  as  agent  for  B.  C.  Cox,  ever  sold  a  pint  of  whisky 
to  Dave  Coker,  nor  does  the  evidence  show  that  there  was  a  pint 
of  whisky  ever  sold,  alld  even  if  a  pint  of  whisky  had  been  ob- 
tained by  Dave  Coker  in  the  pool  hall  of  B.  C.  Cox,  it  does  not 
show  th^t  John  Thurman,  in  acting  as  agent  for  B.  C.  Cox, 
manifested  the  guilty  intention  of  accepting  the  $1  alleged  bv 
Coker  to  be  'due  the  house*  from  him,  but  at  the  time  Dave  Coker 
paid  John  Thurman  $1,  Thurman  asked  Coker  what  it  was  for, 
and  he  said  to  him  that  he  'owed  the  house  $1' ;  that  at  the  time 
Thurman  received  and  accepted  this  $1  he  neither  knew  what  it 
was  for  beyond  a  debt  owing  to  the  house,  nor  did  he  have  any 
knowledge  of  Coker  ever  obtaining  a  bottle  off  the  shelf  in  said 
house.^ 
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This  calls  for  a  review  of  the  testimony.  The  record  show? 
conclusively  that  the  witnesses  as  to  the  sale  of  the  whisky  were 
exceedingly  unwilling,  and  that  they  did  all  in  their  power  to 
screen  and  protect  the  defendant,  and  were  clearly  biased  in  his 
favor.  Far  from  weakening  the  effect  of  their  testimony,  this  in- 
creased its  force  and  weight.  The  testimony  of  the  ready  and 
anxious  witness  may  well  be  questioned  on  account  of  his  anxiety 
to  remember  aomethjing  against  a  defendant,  while,  upon  the 
other  hand,  a  manifest  attempt  to  forget  and  favor  a  defendant 
may  cause  a  jury  to  attach  great  importance  to  admissions  which 
may  be  drawn  from  him.  The  evidence  discloses  that  the  fol- 
lowing facts  were  reluctantly  drawn  from  the  witnesses  against 
the  defendants:  The  defendant  Cox  was  engaged  in  the  business 
of  running  a  pool  hall  and  joint  in  Claremore,  and  the  defendant 
Thurman  was  attending  the  bar  for  Cox,  and  the  bar  was  fur- 
nished as  such  places  usually  are.  Cox  had  a  United  States  liquor 
license  to  pursue  the  retail  liquor  business.  The  windows  of  the 
room  were  frosted  so  that  no  one  could  see  through  them.  There 
was  a  blind  or  screen  concealing  the  bar  from  the  door.  About 
two  barrels  of  beer  and  some  wjiisky  were  found  in  the  place 
when  the  arrest  was  made.  About  the  date  of  the  alleged  offense 
Mr.  McClain  and  Dave  Coker  went  into  the  bar.  McClain  had 
given  Coker  money  to  purchase  whisky.  Coker  went  behind  the 
bar  and  spoke  to  Thurman.  Coker  picked  up  a  bottle  of  whisky 
inside  the  counter,  and  gave  Thurman  a  dollar,  and  said:  "I 
owe  the  house,"  and  McClain  and  Coker  went  out  and  divided 
ihe  whisky.  On  being  asked  if  he  did  owe  the  house  anything 
Coker  said  he  did  not  know  whether  he  did  or  not.  It  was  evident 
that  these  witnesses  were  most  reluctant,  and  did  all  .in  their 
power  to  protect  the  defendant.  In  the.  light  of  the  facts  in  the 
case  the  jury  were  fully  warranted  in  finding  that  there  was  a  sale 
of  the  whisky  by  Thurman  to  Coker,  and  that  the  claim  that 
Coker  was  simply  paying  the  house  a  debt  was  a  subterfuge  for 
the  purpose  of  concealing  the  sale.  No  intelligent  and  honest 
jury  should  allow  themselves  to  be  imposed  upon  by  any  such 
device  as  this.     It  is  child's  play  for  Cox  to  attempt  to  escape 
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responsibility  for  the  act  of  Thurman  in  selling  whisky  to  Coker. 
The  frosted  windows  and  screens  before  the  bar,  and  the  United 
States  liquor  license,  and  the  general  furnishings  of  the  bar,  and 
the  fact  that  whisky  and  beer  were  found  in  the  joint,  conclusively 
proves  the  purpose  for  which  it  was  kept.  The  facts  were  all  ad- 
missible in  evidence  as  a  part  of  the  res  gestae  of  the  offense  to 
prove  the  character  of  the  joint  and  the  purpose  for  which  it  was 
being  kept.  Thurman  was  simply  a  barkeeper  for  Cox.  The  act 
of  Thurman  was  the  act  of  Cox,  whether  Cox  was  present  or  not 
when  the  sale  was  made,  because  the  evidence  shows  that  they 
were  acting  together  in  violating  the  law.  No  man  can  screen 
himself  behind  the  civil  law  of  agency  in  the  commission  of  crime. 
All  persons  who  are  concerned  in  the  commission  o'f  an  of- 
fense, whether  they  directly  commit  it  or  aid  or  abet  in  its  com- 
mission, though  not  present  when  it  is  committed,  are  principals, 
and  should  be  prosecuted  and  convicted  as  such.  The  evidence 
amply  sustained  the  verdict,  and  the  court  did  not  err  in  over- 
luling  the  motion  for  a  new  trial  on  this  ground. 

5.  It  is  objected  that  the  information  is  not  properly  veri- 
lied.  Upon  an  examination  of  the  cases  of  Flowers  v.  State,  2 
Okla.  Cr.  430,  101  Pac.  860;  Salter  v.  State,  2  Okla.  Cr.  464, 
102  Pac.  719,  and  De  Qraff  v.  State,  2  Okla.  Cr.  519,  103  Pac. 
538,  it  will  be  found  that  the  verification  is  strictly  in  harmony 
with  these  cases. 

6.  One  of  the  grounds  relied  upon  for  a  new  trial  is  that 
all  of  the  instructions  to  the  jury  were  not  in  writing.  An  ex- 
amination of  the  record  does  not  sustain  this  contention.  If  any 
oral  instructions  were  given,  that  fact  does  not  appear  in  the  rec- 
ord, and  no  exceptions  were  reserved  thereto. 

The  defendants  were  properly  proceeded  against  by  informa- 
tion, and  were  fairly  tried.  The  evidence  sustains  the  verdict. 
The  judgment  of  conviction  is  therefore  affirmed. 

DOYLE  and  OWEN,  Judges,  concur. 
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On  Petition  For  Rehearing. 

No.  249.     Opinion  Filed  December  7,  1909. 

(105   Pac.   369.) 

APPEAL — Petition  for  Rehearing— Raquititat  and  Suffioiency.  A  pe- 
tition for  a  rehearing  based  upon  the  ground  tliat  a  controllins 
deciision  which  was  not  called  to  the  attention  of  the  courts  is 
in  conflict  with  the  decision  of  which  a  rehearing  is  sought 
must  show  that  such  conflict  exists. 

(Syllabus  by  the  Court) 
On  motion  for  rehearing.     Motion  denied. 
Elliott  &  Howard,  for  appellant. 

PER  CURIAM.  Rule  9  of  this  court  (1  Okla.  Cr.  ix,  101  Pac. 
ix)  governs  applications  for  a  rehearing.     It  is  as  follows: 

**(1)  Application  for  a  rehearing  in  any  cause,  unless  other- 
wise ordered  by  the  court,  shall  be  made  by  a  petition  to  the 
court  signed  by  counsel  and  filed  with  the  clerk  within  fifteen 
days  from  the  date  on  which  the  opinion  ip  the  cause  is  filed. 
Such  petition  shall  briefly  state  the  grounds  upon  which  counsel 
relies  for  a  rehearing,  and  show  either  that  some  question  decisive 
of  the  case  and  duly  submitted  by  the  counsel  has  been  overlooked 
by  the  court,  or  that  the  decision  is  in  conflict  with  an  express 
statute  or  controlling  decision,  to  which  the  attention  of  the  court 
was  not  called,  either  in  brief  or  oral  argument,  or  which  has 
been  overlooked  by  the  court,  and  the  question,  statute,  or  decis- 
ion so  overlooked  must  be  distinctly  and  particularly  set  forth  in 
the  petition.  If  such  application  is  granted,  the  cause  shall  be 
assigned  for  rehearing,  and  the  clerk  shall  notify  both  parties 
or  their  counsel  of  the  time  when  such  will  be  had,  and  such  time* 
may  be  given  for  argument  or  brief  as  the  court  shall  allow.^' 

The  petition  for  a  rehearing  is  as  follows : 

"Comes  now  B.  C.  Cox,  the  appellant  in  the  above-entitled 
cause,  and  most  respectfully  shows  the  court:  That  on  the  2d 
day  of  November,  1909,  a  decree  and  judgment  was  rendered  by 
this  honorable  court  against  this  appellant,  affirming  a  judgment 
and  sentence  of  the  county  court  of  Rogers  county,  Okla.,  wherein 
Ihe  said  county  judge  of  Rogers  county  did  on  the  9th  day  of 
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March,  1908,  duly  sentence  this  appellant  to.  60  days'  imprison- 
ment in  the  county  jail  of  Sogers  county,  and  to  pay  a  fine  of 
$400  upon  a  charge  of  the  unlawful  sale  of  intoxicating  liquors 
charged  to  have  been  sold  on  or  about  January  23,  1908,  in 
Kogers  county,  Okla.  (1)  That  said  decision  affirming  the  judg- 
ment and  sentence  of  the  county  court  of  Rogers  county  against 
this  appellant  overlooked  the  decision  of  this  honorable  court  in 
the  case  of  Titswarth  v.  State,  2  Okla.  Cr.  268,  101  Pac.  288, 
which  said  case  is  controlling  in  this  case,  and  wherein  this  honor- 
able court  lays  down  the  following  rule :  It  is  the  present  opinion 
of  the  writer  that  in  cases  against  defendants  for  keeping  intoxi- 
cating liquors  for  sale  the  general  reputation  of  such  places,  in 
the  community  in  which  they  are  situated,  touching  this  point, 
is  admissible  in  evidence,  just  as  it  is  permissible  to  prove  a  gen- 
eral reputation  of  a  bawdyhouse,  a  gambling  house,  or  of  any 
place  which  constitutes  a  nuisance.  Section  14,  art.  3,  of  the  en- 
forcement act  (page  608,  c.  69,  Sess.  Laws  1907-08),  expressly 
makes  such  places  wh^re  liquors  of  any  kind  are  sold,  manufac- 
tured, bartered,  or  given  away  or  otherwise  disposed  of  in  vio- 
lation of  the  law  nuisances.  This,  however,  would  not  be  true  in 
cases  in  which  the  defendant  was  charged  with  a  specific  sale  of 
such  liquors.  Such  evidence  would  only  be  admissible  where  the 
defendant  was  charged  with  keeping  liquors  for  sale  at  a  certain 
place.  (2)  That  the  court  in  affirming  said  judgment  and  sen- 
tence against  this  appellant  overlooked  the  rule  as  laid  down  by 
this  honorable  court  in  the  case  of  Sivrgis  v.  State,  2  Okla.  Cr. 
262,  102  Pac.  57,  which  case  is  almost  identical  with  the  case  of 
appellant,  and  the  decision  of  which  case  is  controlling  in  this 
case,  and  the  rule  being  laid  by  the  court  as  follows:  ^The  safe 
rule  is  to  require  some  evidence  of  such  acting  together  before 
such  acts  and  declarations  of  others  concerned  in  the  commission 
of  an  oflfense  are  admitted  in  evidence  when  such  acts  were  not 
committed  or  statements  were  not  made  in  the  presence  of  the 
defendant.  Under  these  rules  of  law,  the  question  now  presents 
itself  as  to  whether  there  is  in  the  record  any  evidence  tliat  the 
defendant  was  concerned  with  the  Holmes  and  McKinley  in  the 
sale  of  intoxicating  liquor,  except  the  testimony  as  to  the 
statements  of  Holmes  and  McKinley  to  the  witnesses  who  testi- 
fied to  such  statements.  *  *  *  There  is  not  one  v;ord  of 
evidence  in  this  record  except  hearsay  which  proves,  or  tends  lo 
prove,  that  the  defendant  was  concerned  with  Holmes  or  Mc- 
Kinley in  the  sale  of  intoxicating  liquors.^     Page  66,   102   Pac. 
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(3)  That  the  court  in  affirming  said  judgment  and  sciiiteuce 
against  this  appellant  overlooked  the  rule  laid  down  by  this  honor- 
able court  in  the  case  of  State  v.  Mask,  2  Okla.  Cr.  283,  101  Pac. 
293,  where  the  court  lays  down  this  rule:  'CTpon  the  trial  for 
the  offense  of  having  posses.-^ion  of  intoxicating  liquors  with  the 
intention  of  violating  the  provisions  of  the  prohibition  law, 
where  no  positive  testimony  tending  to  show  such  possession  was 
offered  to  show  possesson  purely  circumstantial  and  did  not  show 
actual  or  constructive  possession  of  such  liquors  as  charged,  held, 
that  the  evidence  is  insufficient  to  sustain  the  conviction.^  (4) 
That  the  court  in  affirming  the  judgment  and  sentence  in  the 
case  against  this  appellant  overlooked  the  rule  as  laid  down  by 
this  court  in  the  case  of  Lightle  v.  State,  2  Okla.  Cr.  334,  101 
Pac.  608,  wherein  the  court  lays  down  the  following  rule  govern- 
ing the  introduction  of  evidence,  which  rule  is  controlling  in  this 
case;  said  rule  being  as  follows:  ^Before  liquor  can  be  offered  in 
evidence  for  the  inspection  of  the  jury,  such  liquor  must  be  iden- 
tified as  having  been  in  the  possession  and  having  been  unlaw- 
fully disposed  of  by  the  defendant/  The  appellant  further  states 
to  the  court  that  the  above  decision  as  well  as  many  other  case^ 
decided  by  this  honorable  court  relative  to  the  violation  of  the 
prohibition  provisions  of  the  Constitution  and  laws  of  the  state 
of  Oklahoma  have  been  handed  down  by  the  court  since  the  brief 
of  the  appellant  was  filed  with  this  honorable  court,  and  the  de- 
cisions therefore  could  not  have  been  cited  to  the  court  in  said 
brief.  Wherefore  your  petitioner,  said  appellant,  prays  the  hon- 
orable court  to  grant  a  rehearing  in  said  cause,  and  that  said 
cause  may  be  reheard  by  this  honorable  court.  Respectfully  sub- 
mitted.    Elliott  &  Howard,  Attorneys  for  appellant." 

While  a  number  of  the  decisions  of  this  court  are  quoted 
from  in  the  petition  for  a  rehearing,  which  it  is  claimed  were 
overlooked  by  this  court,  yet  it  is  not  alleged  in  a  single  instance 
that  there  is  any  conflict  between  the  quotations  made  and  any 
portion  of  the  decision  of  the  -court  in  this  case.  In  fact,  no  at- 
tempt is  made  to  show  any  such  conflict.  In  failing  to  show  or 
attempt  to  show  such  conflict  the  petition  is  not  in  compliance 
with  rule  9,  and  is  therefore  clearly  insufficient,  and  fails  to  pre- 
sent anything  for  the  consideration  of  this  court. 

Rehearing  denied. 
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Chock  Pulliam  v.  State. 

No.  161.     opinion  Filed  November  8,  1909. 

(104   Pac.    919.) 

APPEAL — Record — Review— Absence  of  Briefs.  In  a  criminal  cause, 
where  the  defendant  appeals  from  a  Judgrment  of  conviction,  and 
no  briefs  are  filed  or  oral  argtiment  made,  this  court  will  ex- 
amine the  pleadingfs,  the  instructions  of  the  court,  and  the  ex- 
ceptions taken  thereto,  and  the  Judgement  and  sentence,  and,  it 
no  prejudicial  error  appears,  will  affirm  the  Judgment. 

(Syllabus  by  the  Court.) 

Appeal  from  Coal  County  Court;  R.  H.   Wells,  Judge, 

Chock  Pulliam  was  convicted  of  crime,  and  he  appeals.  Af- 
firmed. 

Charles  West^  Atty.  Gen.,  and  Charles  L.  Moore,  Afist.  Atty. 
Gen,  for  the  State. 

DOYLE,  Judge.  The  plaintiff  in  error,  Chock  Pulliam,  was 
tried  and  convicted  in  the  justice  court  of  Jesse  Bunch,  a  justice 
of  the  peace  in  and  for  township  No.  2,  Coal  county,  for  the  of- 
fense of  petit  larceny.  He  thereupon  appealed  to  the  county 
court  of  Coal  county.  Upon  the  trial  in  the  county  court  the 
jury  returned  a  verdict  of  guilty,  and  assessed  his  punishment  at 
a  fine  of  $50  and  30  days  in  the  county  jail.  Motions  for  new- 
trial  and  in  arrest  of  judgment  were  filed  and  overruled,  and  excep- 
tions allowed.  Judgment  and  sentence  pursuant  to  the  verdict 
was  entered  on  March  11,  1908.  On  April  24,  1908,  the  defend- 
ant filed  his  petition  in  error  and  case-made  in  the  Supreme 
Court,  and  said  cause  was  duly  transferred  to  the  Criminal  Court 
of  Appeal  as  provided  by  law. 

On  September  15,  1909,  the  Attorney  General  filed  a  motion 
to  dismiss  the  appeal  or  affirm  the  cause,  for  the  reason,  among 
others,  "that  no  briefs  on  behalf  of  the  plaintiff  in  error  have  ever 
been  served  or  filed  herein,  or  time  asked  or  granted  for  an  ex- 
tension of  time  for  filing  the  same."     Said  cause  was  assigned 
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for  hearing  upon  said  motion  on  November  2,  1909,  at  which 
time  there  was  no  appearance  on  the  part  of  the  plaintiff  in 
error.  Rule  4,  par.  4,  of  this  court,  (1  Okla.  Cr.  viii,  101  Pac. 
viii)  provides: 

"When  no  counsel  appears,  and  no  briefs  are  filed,  the  court 
will  examine  the  pleadings,  the  instructions  of  the  court  and  the 
exceptions  taken  thereto,  and  the  judgment  and  sentence  and 
if  no  prejudicial  error  appears  will  affirm  the  judgment.*' 

No  briefs  have  been  filed,  and  we  are  not  advised  what  the 
plaintiff  in  error  complains  of,  or  relies  upon  for  a  reversal.  We 
have  carefully  examined  the  pleadings,  the  instructions  of  the 
court,  and  the  exceptions  taken  thereto,  and  the  judgment  and 
sentence,  and  we  have  discovered  no  error  which  will  warrant  a 
reversal  of  the  judgment. 

Wherefore  the  judgment  of  the  county  court  of  Coal  county 
is  in  all  things  affirmed,  at  the  costs  of  the  plaintiff  in  error, 
and  the  county  court  of  Coal  county  is  directed  to  proceed  and 
have  the  judgment  and  sentence  carried  into  execution. 

FURMAN,  Presiding  Judge,  and  OWEN,  Judge,  concur. 


Ex  'parte  Lyda  Rowland. 

No.  A- 250.     opinion  Filed  November  5.  1909. 

(104   Pac.    927.) 

JUDGMENT — Nmho  Pro  Tunc.  Where  a  defendant  is  tried  con- 
victed, and  sentenced  to  imprisonment,  but  by  error  of  the  clerk  the 
Judgment  is  not  entered  on  the  records  of  the  court,  the  error 
may  be  corrected  at  any  time  by  an  order  nunc  pro  tune. 

COURTS — Records — Corrsotion — ^"Pending.''  A  criminal  case  la 
"pendinar"  in  the  sense  that  a  court  may  correct  its  records,  un- 
til the  Judfirment  is  fully  satisfied. 

COURTS — Racords—^orrsction^Effact  of  Statshood.  The  dis- 
trict court  of  the  state  is  the  legal  successor  of  the  territorial 
district  court  for  the  purpose  of  correcting  the  record  of  a  Judg- 
ment rendered  by  the  territorial  court  in  an  action  pending  ai 
the  time  of  admission   of   the   territory   to   statehood. 
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4.  STATUTES — Time   of    Taking    Effect — Criminal    Procedure    Aot. 

The  criminal  procedure  act  of  the  territory  of  Oklahoma  was  in 
full  force  and  effect  April  11«  1902. 

(Syllabus  by  the  Court.) 

Original  application  for  habeas  corpus  by  Lyda  HowlanA 
Application  denied,  and  petitioner  remanded  to  custody. 

The  relator,  Lyda  Howland,  filed  her  petition  in  this  court 
on  July  13,  1909,  alleging  that  she  is  restrained  in  the  state  peni- 
tentiary by  virtue  of  an  alleged  commitment,  purporting  to  come 
from  the  district  couri;  of  Lincoln  county,  Okla.  T.,  March  term, 
1902,  and  that  such  restraint  is  illegal  for  the  reason  "there  is 
no  judgment  roll  of  record  against  her  in  the  records  of  said  dis- 
trict court  of  Lincoln  county."  The  writ  was  issued  returnable 
on  the  7th  day  of  September,  1909.  The  warden  of  the  state 
penitentiary  made  his  return  on  said  writ,  stating  that  he  re- 
strained the  relator,  Lyda  Howland,  as  a  convict  under  life  sen- 
tence and  imprisonment  for  murder,  under  and  by  virtue  of  a 
judgment  and  sentence  in  the  district  court  of  Lincoln  county, 
territory  of  Oklahoma,  rendered  on  the  11th  day  of  April, 
1902,  and  attaclied  a  copy  of  said  order  and  sentence  as  an 
exhibit  to  his  return.  The  respondent  further  answering,  says 
that  since  the  issuance  and  service  of  the  writ  in  this 
case  a  certified  copy  of  the  judgment  of  .the  district  court 
of  Lincoln  county  has  been  placed  in  his  hands,  a  copy  of  which 
is  attached  to  his  return,  showing  that  an  order  was  made  by  the 
district  court  of  Lincoln  county,  state  of  Oklahoma,  on  August 
10,  1909,  entering  of  record  the  judgment  and  sentence  made 
against  the  relator  on  the  11th  day  of  April,  1902,  nunc  pro  tun<:. 
The  return,  together  with  a  certified  copy  of  the  order,  nunc  pro 
tunc,  was  filed  in  this  court  on  August  12,  1909.  On  September 
8,  1909,  the  relator  filed  an  amendment  to  her  original  petition, 
ailing  that  "The  alleged  judgment  and  sentence  recorded  by  an 
order  nunc  pro  tunc  and  now  made  a  part  of  the  return,  thus  to 
change  the  issues  as  joined  in  this  case,  is  an  ex  post  facto  judg- 
ment, and  cannot  affect  the  right  of  this  petitioner  to  an  un- 
qualified  discharge  from   imprisonment/^  and   also   alleged   that 
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the  "pretended  Code  of  Criminal  Procedure  under  which  peti- 
tioner is  alleged  to  have  been  tried  was  not  a  law  of  Oklahoma 
Territory  at  the  time  of  the  alleged  trial,  and  all  action  there- 
under is  void/' 

/.  N.  Terrill  and  Bessey  &  Oray,  for  relator. 

Chas.  West,  Atty  Gen.,  and  Chas,  L,  Moore,  Asst.  Atty.  (Jen., 
for  respondent. — On  validity  of  Criminal  Procedure  Act:  In  re 
Thomas  P  Queerum  (an  unreported  Oklahoma  case  decided  Octo- 
ber 9,  1901).  On  correction  of  the  record  by  nunc  pro  tunc 
order:  Ex  parte  Dick  Cook,  2  Okla.  Cr.  684;  Bunn's  Okla.  Const. 
§§  544,  477,  476;  Higgins  v.  Brown,  20  Okla.  355;  Mauney  v. 
Pemberton,  75  N.  C.  219;  6  Words  and  Phrases,  p.  5277,  word 
"pending,''  and  cases  cited ;  U.  S.  v.  Taylor,  44  Fed.  2. 

OWEN,  Judge  (after  stating  the  facts  as  above).  There  is 
no  contention  in  this  case  that  a  judgment  was  not  rendered 
against  the  petitioner.  The  contention  is,  as  appears  in  the  orig- 
inal petition,  that  at  the  time  the  petition  was  filed  in  this  case 
there  was  no  "judgment  roll  of  record  against  the  petitioner."  It 
appears  from  the  record  that  after  the  original  petition  was  filed 
in  this  court,  the  Attorney  General  and  J.  B.  A.  Robertson, 
former  county  attorney  of  Lincoln  county,  filed  with  the  district 
court  of  Lincoln  county  a  petition  asking  for  an  order  nunc  pro 
tunc,  correcting  the  record  in  the  case  of  Territory  of  Oklahoma 
V.  Lyda  Howland.  That  petition  was  heard  on  the  10th  day  of 
August,  1909.  The  relator  here,  Lyda  Howland,  being  present 
in  person  and  by  counsel,  the  district  court  heard  the  testimony, 
and  found  as  a  fact  that  the  relator,  Lyda  Howland,  was  tried 
and  convicted  in  the  district  court  of  Lincoln  county,  territory 
of  Oklahoma,  March  term,  1902,  and  on  the  11th  day  of  April, 
1902,  was  sentenced  to  imprisonment  in  the  territorial  prison  at 
hard  labor  for  life,  and  that  by  inadvertence  of  the  clerk  of  the 
district  court  the  judgment  and  sentence  of  the  court  was  not 
entered  on  the  records  in  said  court  in  the  manner  provided  by 
law;  and,  after  hearing  the  testimony  and  finding  as  a  fact  that 
said  judgment  was  rendered  and  the  defendant  sentenced  on  the 
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11th  day  of  April,  1902,  the  court  did,  on  AuguPt  10,  1909,  order 
that  the  judgment  as  pronounced  in  that  court  on  the  11th  day 
of  April,  1902,  he  entered  nunc  pro  tunc. 

Counsel  for  relator,  in  the  brief  filed  in  this  case  and  in  the 
oral  argument,  insist  that  the  court  was  without  authority  to  en- 
ter the  order  nunc  pro  tunc;  that  such  an  order  could  not  be 
entered,  for  the  reason  that  it  would  be  "an  ex  post  facto  judg- 
ment, and  affect  the  right  of  this  petitioner."  The  power  of  mak- 
ing an  entry  nunc  pro  tunc  seems  to  have  been  possessed  and  ex- 
ercised by  courts  of  law  and  in  equity  from  the  earliest  times. 
The  period  through  which  this  right  could  be  successfully  invoked 
has  never  been  limited.  The  power  has  been  confined  to  those 
cases  in  which  some  hardship  would  be  visited  upon  one  of  the 
parties  without  any  fault  of  his,  unless  the  judgment  was  en- 
tered. The  power  to  enter  judgments  and  orders  nunc  pro  tunc 
is  inherent  in  the  courts,  both  at  law  and  in  equity,  and  is  not 
dependent  for  its  existence  upon  any  statute.  It  is  a  power  which 
courts  have  and  liberally  exercise  to  make  their  records  speak 
the  truth ;  and,  if  a  clerk  has  omitted  to  make  an  entry,  whether 
before  or  after  final  judgment,  the  court  may  require  him  to 
supply  this  omission  nunc  pro  tunc.  When  the  entry  is  amended,, 
it  is  nothing  more  than  perfected  evidence  of  what,  in  contempla- 
tion of  law,  existed  from  the  time  the  judgment  was  rendered, 
and  this  amended  judgment  should  be  given  effect  as  if  no  error 
had  occurred  in  the  original  entry.  There  might  be  conditions, 
of  course,  under  which  judgments  nunc  pro  tunc  should  not  be 
entered;  for  instance,  if  the  rights  of  individuals  would  be  pre- 
judiced, or  where  the  conditions  of  persons  had  been  changed  by 
reason  of  their  relying  on  a  judgment  as  originally  entered.  But 
no  such  condition  arises  here.  In  this  instance  it  appears  from 
the  records,  and  from  the  findings  of  the  district  court  of  Lincoln 
county,  that  the  relator  was  tried  and  convicted  in  the  district 
court  of  Lincoln  county,  territory  of  Oklahoma,  and  was  sen- 
tenced to  serve  the  term  of  her  natural  life  in  the  territorial 
penitentiary  at  hard  labor.     It  cannot  be  said  that  she  was  de- 

3    Cr.— 10 
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prived  of  any  right  by  the  inadvertence  of  the  clerk  to  record  the 
judgment  of  the  court.  The  state  had  a  right  to  have  the  judg- 
ment of  the  court  entered  of  record.  The  entering  of  the  judg- 
ment nunc  pro  tunc  could  not  possibly  work  a  hardship  on  tho 
relator.  It  in  no  way  aflfects  the  term  of  her  imprisonment,  or 
changes  her  relation  to  society.  The  state  had  a  perfect  right  to 
have  the  evidence  of  her  conviction  and  sentence  perpetuated,  and 
the  judgment  nunc  pro  tunc  does  no  more  than  this.  Courts  have 
a  continuing  power  over  their  records  not  affected  by  the  lapse  of 
time.  Should  the  record  in  any  case  be  lost  or  destroyed,  the 
court  whose  record  it  was  possesses  the  undoubted  power,  at  any 
time  afterwards,  to  make  a  new  record. 

The  amendment  to  the  original  petition  also  alleges  that  the 
^^alleged  judgment  and  sentence  recorded  by  an  order  nunc  pro  tunc, 
and  now  made  a  part  of  the  return,  thus  to  change  the  issues  as 
joined  in  this  case,  is  false,  untrue,  and  is  set  up  in  the  return 
for  fraudulent  purposes."  There  is  no  contention  made  by  coun- 
sel for  relator  that  the  findings  of  the  court,  on  which  the  nunc 
pro  tunc  order  is  based,  were  made  without  legal  evdence.  There 
beng  no  contenton  of  that  kind,  the  presumption  prevails  that  the 
court  acted  on  sufficient  competent  testimony.  It  is  not  for  this 
court  to  question  the  evidence  on  which  the  district  court  of  Lin- 
coln coimty  made  this  order  nunc  pro  tunc.  The  court  on  the 
evidence  there  introduced  found,  as  a  fact  that  the  judgment  and 
sentence  was  entered  on  the  11th  day  of  April,  1902,  and  that 
finding  is  conclusive  on  this  court.  The  court  having  found  that 
it  was  a  mere  error  of  the  clerk,  and  it  being  clearly  within  the 
province  of  the  court  to  correct  such  error,  and  the  corection  hav- 
ing been  made,  the  order  stands  as  originally  made  and  intended, 
and  must  be  given  effect  accordingly.  1  Freeman  on  Judgments, 
74;  Boho  v.  State,  40  Ark.  224;  Ward  v,  Magness,  75  Ark.  12, 
86  S.  W.  822;  Jones  v.  Lewis,  30  N.  C.  70,  47  Am.  Dec.  338. 

Counsel  for  petitioner  insist  that,  even  though  the  district 
court  of  Lincoln  county,  territory  of  Oklahoma,  could  have  made 
the  order  nunc  pro  txmc,  the  district  court  of  Lincoln  county,  state 
of  Oklahoma,  was  not  authorized  to  make  the  order,  for  the  rea- 
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son,  they  alleged,  that  so  far  as  this  case  is  concerned,  the  state 
court  is  not  the  legal  successor  of  the  territorial  court,  and  that  the 
case  against  Lyda  Rowland  was  not  a  "pending"  case  in  the 
sense  in  which  that  term  is  used  in  Act  Cong.  March  4,  1907,  c. 
2911,  §  20,  34  Stat.  1286,  being  an  amendment  to  the  Enabling 
Act  (Bunn's  Const,  p.  160).  It  is  conceded  that  the  Enabling 
Act  and  the  acceptance  of  the  provisions  of  the  same  in  the  Con- 
stitution of  the  state  transfers  to  the  state  courts  all  causes,  pro- 
ceedings, and  matters,  civil  or  criminal,  pending  in  the  district 
courts  of  Oklahoma  Territory.  The  question  to  be  determined  is, 
Is  this  case  pending  in  the  sense  as  used  in  the  Enabling  Apt. 
An  action  is  "pending''  until  a  judgment  is  fully  satisfied,  ac- 
cording to  Words  and  Phrases,  vol.  6,  p.  5277,  citing  the  follow- 
ing cases:  State  v.  Tugmell,  19  Wash.  238,  52  Pac.  1056,  43 
L.  R.  A.  717;  Ulshafer  v.  Stewart,  71  Pa.  170;  Holland  t\  Fox, 
3  El.  &  Bl.  37;  Wegman  v.  Childs,  41  N.  Y.  159;  Gates  v.  Newman 
18   Ind.   App.   392.  46   N.   E.   654. 

In  the  case  of  United  States  v.  Taylor  (C.  C.)  44  Fed.  2,  the 
United  States  Circuit  Court,  defining  the  word  "pending"  under 
the  Enabling  Act  of  the  territory  of  Washington,  used  the  follow- 
ing language: 

'*It  is  contended  that,  because  a  final  decree  had  been  pre- 
viously rendered,  the  case  had  terminated,  and  was  not  a  pending 
case  at  the  time  the  territorial  oourt  passed  out  of  existence  upon 
the  admission  of  the  state  of  Washington  into  the  Union;  and, 
therefore,  in  respect  to  this  case,  this  court  is  not  the  successor  of 
the  territorial  court.  The  decision  upon  this  point  involves  simply 
a  definition  of  the'  word  •pending'  as  used  in  the  twenty-third  sec- 
tion of  what  is  commonly  called  the  ^Enabling  Act.'  Act  Feb.  22, 
1889,  c.  180,  25  Stat.  683. 

**In  my  opinion  this  act,  when  all  its  provisions  are  consid- 
ered, manifestly  shows  that  Congress  intended  to  fully  protect  and 
preserve,  not  merely  the  rights  of  parties  in  a  few  select  and  espe- 
cially favored  ones  of  the  cases  commenced  in  the  territorial  courts, 
but  every  right  of  every  party  in  every  case  which  at  any  time 
had  been  or  should  be  commenced  in  those  courts  during  their  ex- 
istence; and  the  words  'all  cases,  proceedings,  and  matters  *  *  * 
pending,'  used  in  the  act,  must  be  construed  to  embrace  all  cases. 
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proceedings,  and  matters  initiated  in  the  territorial  courts,  and  in 
which,  at  the  time  of  the  actual  transformation  of  tiie  territorial 
judicial  system  into  the  state  and  national  systems,  there  should 
be  yet  any  vitality,  force,  or  virtue.  I  have  heretofore  decided,  in 
a  case  which  had  proceeded  to  judgment  in  a  territorial  court,  that 
the  court,  which,  as  to  that  case,  was  successor  to  the  territorial 
court,  should  proceed  with  it,  from  the  precise  point  to  which  it 
had  already  progressed,  exactly  as  if  the  case  liad  been  commenced 
and  proceeded  with  to  the  same  point  in  that  court.  This  view  is 
^supported  by  the  ('ourt  of  Appeals  of  New  York  in  the  case  of 
Wegman  v,  Childs,  41  N.  Y.  159,  and  in  that  case  other  decisions 
are  cited  and  followed.  Certainly  rights  established  by  a  final 
judgment  ought  not  to  be  held  to  have  been  forfeited  or  sacrificed 
by  this  statute,  if  by  any  reasonable  or  fair  construction  of  its 
terms  a  different  conclusion  can  be  arrived  at.  The  construction 
I  have  given  to  the  act  does  lead  to  a  different  and  more  satisfac- 
tory conclusion.  The  construction  contended  for  by  counsel  for 
the  respondent  does  not,  for  the  word  'pending'  is  used  in  the 
clause  descriptive  of  the  class  of  cases  and  proceedings  to  be  trans- 
ferred to  the  state  courts,  and  bears  exactly  the  same  relation  to 
those  cases  that  it  does  to  the  cases  and  proceedings  which  are  trans- 
ferable to  the  national  courts,  and  it  is  not  possible  to  exclude  this 
court  from  taking  jurisdiction  of  a  Qase  on  the  ground  that,  be- 
cause it  had  proceeded  to  judgment  in  a  territorial  court,  it  then 
ceased  to  be  a  pending  case,  and  yet  hold  that  by  virtue  of  this  act 
of  Congress  the  courts  of  this  state  could  take  cognizance  of  tho 
same  case.  I  hold,  therefore,  that  the  case  has  been  lawfully  trans- 
ferred to  this  court,  and  also  that,  being  so  transferred,  this  court, 
of  necessity,  must  adopt  as  its  own  all  the  proceedings  and  orders 
of  its  predecessor  in  the  case,  including  the  judfinnent,  and  must 
exercise  the  same  powers  which  that  court  would  now  have  if  it 
had  continued  to  be,  including  the  power  to  punish  a  violation  of 
the  injunction.  The  motion  to  discharge  the  rule  is  therefore 
denied.^' 

Even  though  it  be  said  that  the  case  against  T^yda  Howland 
would  not  be  included  in  the  restricted  meaning  of  the  term 
''pending,"  yet  the  district  court  of  Lincoln  county  would  have 
jurisdiction  of  the  case  under  the  rule  of  implied  jurisdiction,  as 
announced  by  the  Supreme  Court  of  this  state  in  the  case  of 
Ex  parte  Curlee,  1  Okla.  Cr.  145,  95  Pac.  414,  Williams  C.  J.,  in 
rendering  the  opinion  of  the  court,  quotes  with  approval  from  the 
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Merchants  Nat.  Bank  v,  Braithwaite,  7  N.  D.  358,  75  X.  W.  246, 
66  Am.  St.  Rep.  653,  as  follows: 

^'Considering  the  provisions  of  the  Enabling  Act  in  connec- 
tion with  the  failure  of  Congress  to  vest  jurisdiction  over  terri- 
torial judgments  in  the  federal  courts^  and  the  fact  that  Congress 
in  passing  the  act  must  have  contemplated  that  the  state  Constitu- 
tion would  create  state  courts  having  jurisdiction  similar  to  that 
possessed  by  the  territorial  courts,  and  that  these  would  be  the  bet- 
ter fitted  to  enforce  judgments  throughout  the  different  counties  in 
the  state,  we  must  infer  an  implied  assent  by  Congress  that  juris- 
diction over  cases  not  pending  should  vest  in  state  courts  exclu- 
sively. Otherwise  we  must  assume  that  those  cases  were  to  be  left 
without  any  court  possessing  jurisdiction  over  them  for  any  pur- 
pose whatever;  for  it  is  clear  that  no  jurisdiction  over  them  is 
vested  by  the  Enabling  Act  in  the  federal  courts." 

Justice  Williams,  after  quoting  from  the  above  case,  says: 

"In  line  with  this  decision,  cases,  not  of  a  federal  character, 
not  pending,  involving  offenses  committed  prior  to  the  admission 
of  the  state  into  the  Union,  should  vest  in  the  state  courts.  Of 
course  nonpending  actions  of  a  federal  character  would  necessarily 
vest  in  the  United  States  Courts  in  the  state  erected  out  of  said 
territories  just  as  they  do  in  the  United  States  Courts  in  the  other 
states.  We  had  not  found  this  case  at  the  time  the  opinion  was 
written  in  the  case  of  Ex  parte  Bnchanen,  20  Okla.  831,  94  Pac. 
943,  with  which  it  is  in  harmony.  The  provisions  of  the  Okla- 
homa Enabling  Act  being  substantially  those  as  contained  in  the 
Enabling  Act  for  North  and  South  Dakota,  it  is  presumed  that 
Congress  in  adopting  the  same  for  Oklahoma  did  it  with 
a  view  of  the  construction  that  had  been  had  thereon  in 
Xofth  Dakota.  Under  the  authority  of  the  Buohanen  Case,  which 
is  supported  b\  the  case  just  cited  from  Xorth  Dakota,  the  writ 
of  habeas  corpus  is  denied." 

As  to  whether  the  criminal  procedure  act  was  adopted  and 
was  in  force  April  11.  1902.  at  the  time  tlie  relator  was  tried  in 
the  district  court  of  Lincoln  county,  territory  of  Oklahoma,  we 
find,  on  investigation  of  the  records  of  the  clerk  of  this  court,  that 
question  was  raised  on  an  application  of  Thomas  P.  Queenan,  for 
writ  of  habeas  corpus,  filed  in  the  Supreme  Court,  territory  of 
Oklahoma,  on  September  10,  1901.  The  relator  there  alleged  that 
his  confinement  was  illegal  for  the  reason  that  the  criminal  pro- 
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cedure  act  had  never  been  adopted  and  was  not  in  force.  The 
Supreme  Couii;  heard  the  evidence  as  to  whether  the  act  had  been 
properly  adopted,  and  found  that  it  had  been,  and  denied  the  writ. 
For  some  reason  it  seems  that  this  opinion  of  the  Supreme  Court 
was  never  published,  although  it  is  a  matter  of  record  in  the  of- 
fice of  the  clerk.  From  the  record  in  that  case  we  are  of  the  opin- 
ion that  the  criminal  procedure  act  was  in  full  force  and  effect 
on  April  11,  1902,  at  the  time  the  petitioner  was  tried  in  the  dis- 
trict court  of  Lincoln  county. 

Counsel  further  insist  that  relator  should  be  released  for  the 
reason  that  she  was  sentenced  to  the  territorial  penitentiary,  but 
for  a  time  was  confined  in  the  Kansas  penitentiary  at  liansing, 
Kan.,  under  a  contract  purporting  to  have  been  made  by  repre- 
sentatives of  the  state  of  Kansas  and  the  territory  of  Oklahoma, 
which  contract,  they  allege,  was  void.  Her  detention  in  the  Kan- 
sas penitentiary  is  not  a  matter  before  this  court.  The  return  in 
this  case  shows  that  she  is  now  being  retained  in  the  state  peni- 
tentiary of  Oklahoma,  under  a  judgment  and  sentence  as  above 
set  forth. 

The  writ  m  this  case  will  be  denied,  and  the  petitioner  re- 
manded to  the  custody  of  the  warden  of  the  state  penitentiary  at 
McAlester. 

FURMAN,  Presiding  Judge,  and  DOYLE,  Judge,  concu'-. 
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Leroy  Dickinson  v.   State. 

No.  A-4.     Opinion  Filed  November  15.  1909. 

(104    Pac.    923.) 

1.  ASSAULT  AND  BATTERY— Defense  of  Property— Deadly  Weap- 

on— Defense  of  Person.  In  a  criminal  prosecution  for  polntlnsr  a 
gun,  the  court  instructed  the  jury,  "that,  if  you  find  from  the  evi- 
dence that  the  prosecuting  witness,  Abe  Wiebe,  together  with 
his  assistants,  were  in  the  act  of  worlcing  upon  the  public  high- 
way and  in  the  prosecution  of  the  work  got  beyond  the  line  of  ' 
the  road  onto  defendant's  property,  and  were  then  pl9wlng  and 
scraping  on  his  property,  such  being  the  fact,  it  would  not  ex- 
cuse or  authorize  the  defendant  in  assaulting  the  prosecuting 
witness,  Abe  Wlebe,  by  pointing  a  gun  at  him.  In  order  to  re- 
quire him  to  desist  from  such  work.  No  individual  has  any  right 
to  assault  another  with  a  deadly  weapon  by  pointing  a  gun  at 
him  because  of  the  fact  that  such  person  is  trespassing  upon  the 
land  of  another."  Held,  correct  In  principle;  but,  in  view  of  the 
evidence.  It  was  the  duty  of  the  court  to  further  instruct  the 
jury  that  defendant  had  the  right  to  go  where  the  parties  were 
trespassing  upon  his  premises  and  request  them  to  leave,  and, 
if  they  did  not  accede  to  his  request,  that  he  had  a  legal  right 
to  expel  them  as  trespassers  therefrom,  provided,  that  in  so  do- 
ing he  did  not  use  more  force  or  violence  than  was  reasonably 
necessary  to  effect  that  purpose,  and  that,  if  assaulted  by  such 
a  trespasser,  he  had  a  right  to  defend  his  person,  independent 
of  the  right  of  defense  of  his  property. 

2  TRIAL— Refusal  to  Reopen  Case — Evidence  of  Good  Charaoter— 

Admissibility.  On  the  trial  of  a  person  accused  of  the  commis- 
sion of  crime,  he  may  offer  evidence  to  show  that  his  character 
was  such  as  to  make  it  unlikely  that  he  would  be  guilty  of  the 
crime  charged.  Such  evidence  being  essentially  relevant,  it  was 
error  to  refuse  to  reopen  the  case  for  this  purpose,  under  the 
circumstances  stated. 

(Syllabus  by  the  Court.) 

Error  from  Dvitrirt  Court,  Woods  County;  J,  L,  Pancoast,  Judge, 

Leroy  Dickinson  was  convicted  of  pointing  a  gun  at  another, 
and  he  brings  error.    Reversed  and  remanded. 

Leroy  Dickinson,  plaintiff  in  error  (hereinafter  designated 
defendant)  was  informed  against  in  the  probate  court  of  Woods 
county,  Okla.  T.,  which  information  charged  that  he  "did  then 
and  there  unlawfully,  wrongfully,  and  wilfully    point    a.  deadly 


Digitized  by  VnOOQ IC 


162  3  0KL.1H0MA  Criminal  Beports. 

statement  of  Facts. 

weapon,  to  wit,  a  single-barrel  shotgun  at  another  person,  to  wit, 
Abe  Wiebe/^  The  cause  was  tried  in  said  probate  court,  and  the 
defendant  was  found  guilty.  From  this  conviction  the  defendant 
appealed  to  the  district  court  of  Woods  county,  Okla.  T.  Upon  a 
trial  there  had  the  defendant  was  again  found  guilty.  A  motion 
for  a  new  trial  was  filed  and  overruled.  On  the  5th  day  of  Octo- 
ber, 1907,  judgment  was  rendered,  adjudging  the  defendant  guilty 
as  charged,  and  that  he  be  imprisoned  in  the  county  jail  of  Woods 
county,  Okla.  T.,  for  a  period  of  four  months  and  to  pay  a  fine 
of  $100,  and  costs.  From  which  judgment  defendant  appeals.  On 
September  21,  1908,  there  was  filed  with  the  clerk  of  this  court  a 
case-made  and  petition  in  error.  At  the  September,  1909,  term 
the  cause  was  submitted. 

That  part  of  the  evidence  which  we  deem  necessary  to  present 
the  errors  on  the  trial  complained  of  is  as  follows: 

The  prosecuting  witness,  Abe  Wiebe,  testified  that  he  was 
road  supervisor  in  Liberty  townshij;,  and  that  on  the  2d  day  of 
January  he  went  with  two  men  to  work  the  road ;  that  the  defend- 
ant came  along  where  they  were  plowing  and  ordered  them  off; 
that  he  had  a  single-barrel  shotgun;  and  that  he  cursed  and  abused 
witness  and  presented  the  gun.  On  cross-examination  he  testified 
as  follows: 

"Q.  How  did  he  hold  the  gun?  A.  [Indicating]  He  held  it 
about  this  shape.  Q.  Did  he  have  the  gun  to  his  shoulder?  A. 
No.  Q.  He  wasn't  looking  down  the  sights  of  the  gun  and  point- 
ing at  you?  A,  No.  Q.  How  far  was  he  from  you?  A.  [Indicat- 
ing] As  far  as  from  here  to  that  comer.  Q.  And  he  was  cursing 
you  all  the  time?  A.  Yes,  sir;  he  was.  Q.  And  you  say  you  were 
not  on  Dickinson's  land  at  that  time?  A.  Why,  I  was  on  a  sec- 
tion line  according  to  my  best  judgment.  Q.  But  you  know  now, 
do  you  not,  whether  you  were  or  not?  A.  After  it  was  surveyed 
out,  I  seen  that  I  was  a  little  on  one  side  of  the  section  line. 
Q.  Then  what  happened  about  pointing  the  gun?  What  did  he 
do  then?  A.  He  stood  there  a  while  and  cursed  me  and  abused 
me,  and  I  talked  to  him,  and  said,  'It  would  be  better  if  you  had 
talked  to  me  like  a  man,'  but  he  wouldn't  heed  nothing.  Finally 
he  let  the  gun  do\STi,  set  it  on  the  ground  and  held  it  by  the  bar- 
rel this  way,  and  kept  abusing  me  right  along,  and  finally  I  got 
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tired  of  it,  and  I  said,  ^Mr.  DickinsoD,  if  you  tliink  you  eaii  abuw 
me  in  any  kind  of  a  way  you  want  to,  you  are  off/  and  I  made 
a  step,  and  Pullan  stopped  me,  and  he  hauled  off  and  said:  'I jet 
hiqi  come.  It  will  be  the  last  time  he  ever  comes.  He  will  never 
eome  again.*  Q.  Who  said  that?  A.  J>€roy  Dickinson.  Q.  How 
cloee  were  you  to  him  then?  A.  I  didn't  make  any  advance  at  all. 
Q.  How  close  were  you  to  him  when  this  occurred?  A.  Just  about 
the  same  distance.  Q.  And  he  had  the  gun  with  the  butt  of  it 
down  on  the  ground  ?  A.  Yeb,  sir.  Q.  And  in  the  quarrel  did  he 
raise  the  gun  up?  A.  Yes,  sir  [indicating | ;  he  took  the  gun  this 
way  and  hauled  off.  Q.  Bid  he  point  it  at  you?  A.  No;  he  was 
going  to  strike  me  with  it.  Q.  And  he  stood  there  with  the  gun  ? 
A.  No.  Q.  What  did  he  do?  A.  While  we  went  to  load  up,  he 
walked  off  toward  his  brother's.'* 

J.  W.  Pullan  and  J.  E.  Lord,  witnesses  on  behalf  of  the  ter- 
ritory testified  in  substance  to  the  same  state  of  facts. 

Defendant,  testifying  on  his  own  behalf  in  part  testified  a? 
follows : 

^'Q.  State  whether  or  not  on  the  2d  day  of  January,  this  year, 
you  had  a  difficulty  with  these  gentlemen.  A.  I  did.  Q.  Tell  the 
court  and  jury  jui«t  exactly  what  occurred  and  where  it  was.  A. 
AVell,  it  was  nearly  20  rods,  or  a  little  better,  from  the  corner,  and 
it  was  over  on  the  land  that  I  had,  that  was  ray  land,  40  rods  or 
a  little  better.  T  saw  them  working  on  this  hill  and  saw  that  it 
was  on  my  land.  T  says.  Til  go  over  there. and  have  them  desist 
from  working  on  my  premises.'  I  went  over  there  with  that  inten- 
tion, and  I  told  Mr.  Wiebe  when  T  went  over  there,  I  says  ^hat 
are  you  folks  doing?'  *0h,'  he  says,  ^we're  just  having  a  little 
fun.'  1  says,  Thij*  ain't  very  good  fun.'  'Now,'  I  says,  *I'd  like  to 
have  you  quit  and  get  off  my  premises  and  leave  it  alone.'  I 
said :  *I  want  you  to  find  the  section  line.  I  want  you  to  find  it, 
and  I  want  you  to  keep  it.'  Then  he  commenced  and  says,  'Why 
didn't  you  come  like  a  man  and  tell  me?'  T  says,  'There  ain't  no 
man  about  you,  for,'  I  says,  'you  came  right  before  the  commis- 
sioners here  and  told  them  lies.'  Well,  T  told  him  to  leave  there, 
and  after  I  told  him  to  leave,  he  said  he  would  go  on  and  work  it, 
and  I  said,  'After  you  get  it  worked,  I'll  put  a  fence  across  it  in 
the  other  township.'  I  said,  'You  would  have  no  right  to  go 
over  there  and  open  it.'  We  had  some  little  words  about  it,  and 
he  got  Mr.  Lord  down  nearly  20  rods  as  a  witness,  claiming  that 
1  had  threatened  him.    I  said,  'If  a  man  comes  without  any  right 
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and  goes  to  work  on  my  premises,  without  my  consent,  I  might 
do  something  to  him.'  That  was  my  remark,  but  I  did  not  point 
the  gun.  The  gun  was  carried  on  my  shoulder  all  the  way  down. 
When  I  alked  to  Wiebe  I  dropped  it,  like  that  [indicating],  and 
talked  to  him  until  I  went  away,  Q.  Did  Wiebe  make  any  effort 
to  get  toward  you  at  any  time  while  you  were  there  talking?  A. 
Yes,  sir.  Q.  And  what  did  you  do  then?  A.  As  he  stepped  to- 
ward me,  I  stepped  back  and  let  the  gun  draw  through  my  hand 
this  way.  Q.  At  the  time  you  stepped  back  did  you  have  the 
muzzle  pointed  toward  him?  A.  Xo.  Q.  At  any  time  during  the 
argument  with  Wiebe,  did  you  point  the  muzzle  of  this  gun  to- 
ward him  ?  A.  Not  unless  it  was  when  I  took  it  from  my  shoulder 
and  dropped  it  this  way.  Q.  With  t?he  butt  toward  the  ground? 
A.  Yes,  sir.  Q.  Did  you  curse  Mr.  Wiebe?  A.  No.  Q.  What 
was  the  language  you  used  toward  Mr.  Wiebe?  A.  I  just  talked 
earnestly,  for  cursing  and  swearing  is  something  I  never  do;  I 
don't  think  there  is  a  man  in  Oklahoma  that  has  heard  me  swear. 
Q.  And  you  carried  your  shotgun  down  there?  A.  Yes,  sir;  on 
my  shoulder.  Q.  Explain  to  the  jury  why  you  carried  your  shot- 
gun down  there.  A.  Mr.  Wiebe  has  got  a  reputation  in  that  neigh- 
borhood of  being  that  kind  of  a  man.  He  has  chased  people 
around  the  house,  and —  Q.  You  expected  trouble,  then,  did  you? 
A.  I  didn't  know  what  to  expect.  Q.  You  just  took  it  along? 
A.  For  my  own  body  protection.  Q.  You  knew,  did  you,  that  you 
might  need  protection?    A.  I  knew  the  man." 

There  was  no  evidence  as  to  whether  the  shotgun  was  loaded 
or  not. 

T.  J.  Womml',  for  plaintiff  in  error. — Upon  duty  of  court  to 
instruct  jury  upon  all  the  law  applicable  to  evidence  adduced: 
Wilson's  Rev.  &  Ann.  Stat.,  sec.  382,  par.  5518 ;  12  Cyc.  612  b. : 
Milton  V.  Staie,  6  Neb.  136 ;  Amsworth  v.  State,  11  Tex.  App.  339. 
Upon  the  right  and  extent  of  use  of  force  by  a  person  in  defense 
of  person  or  property :  U,  S.  v.  Wiltberger^  3  Wash.  C.  C.  515 ;  State 
V,  Van<:e,  17  la.  138 ;  Comhs  v.  State,  9  S.  W.  655 ;  Kendall  v.  Com. 
(Ky.)  19  S.  W.  173;  Crawford  v,  Staie,  90  Ga.  701;  Stale  v. 
Smith,  30  Pac.  679 ;  Powers  v.  People,  42  111.  App.  427.  Upon 
duty  of  court  to  admit  evidence  showing  good  character  of  ac- 
cused:   State  r.  Northup,  48  la.  583;  1  Bishop  Crim.  Proc.  (3rd 
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Ed.)   sec.  1115;  Whar,  Crim.  Ev.   (9tli  Ed.)   sec.  66;  People  v. 
Ahe,  44  Cal.  288;  Reinson  v.  People,  43  N.  Y.  6. 

CJias.  West,  Atty.  Gen.,  and  Chas.  L,  Moore,  APst.  Atty.  Gen., 
for  the  State. 

DOYLE,  Judge,  (after  stating  the  facts  as  above.)  The  stat- 
ute upon  which  the  information  in  this  case  is  based  (Wilson^s 
Rev.*  &  Ann.  St.  1903,  §  2510)  reads  as  follows: 

'*It  shall  be  unlawful  for  any  person  to  point  any  pistol  or 
any  other  deadly  weapon  whether  loaded  or  not,  at  any  other  per- 
son or  persons  either  in  anger  or  otherwise." 

The  first  question  presented  arises  upon  the  following  assign- 
ments, which  will  be  considered  together: 

'^(1)  That  the  courf  erred  in  failing  to  instruct  the  jury  upon 
all  the  law  applicable  to  the  evidence  adduced  in  the  trial  of  the 
said  action.  (2)  That  the  said  court  erred  in  giving  the  follow- 
ing instruction  to  the  jury,  to  wit:  *You  are  further  instructed 
that,  if  you  find  from  the  evidence  that  the  prosecuting  witness, 
Abe  Wiebe,  together  with  his  assistants,  were  in  the  act  of  work- 
ing upon  the  public  highway,  and  in  the  prosecution  of  the  work 
got  beyond  the  line  of  the  road  onto  the  defendant's  property,  and 
were  then  plowing  and  scraping  on  his  property,  such  being  the 
fact,  it  would  not  excuse  or  authorize  the  defendant  in  assaulting 
the  prosecuting  witness,  Abe  Wiebe,  by  pointing  a  gun  at  him  in 
order  to  require  him  to  desist  from  such  work.  l*Q"o  individual 
haB  any  right  to  assault  another  with  a  deadly  weapon  by  pointing 
a  gun  at  him  because  of  the  fact  that  such  person  is  trespassing 
upon  the  land  of  another.'" 

Xo  error  is  manifest  in  the  instruction  quoted.  It  i?  a  cor- 
rect exposition  of  the  law.  A  mere  trespass  upon  the  land  of  an- 
other, even  after  the  trespasser  has  been  warned  to  depart  and  has 
refused,  does  not  justify  the  landowner  to  use  a  dangerous  or 
deadly  weapon  to  resifst  the  trespass,  so  if  one  offers  to  strike  with 
a  deadly  weapon,  although  he  announces  his  purpose  not  to  finish 
the  act  and  commit  the  homicide  if  his  terms  are  instantly  com- 
plied with  (although  the  terms  be  such  as  he  has  a  right  to  exact 
and  enforce  by  the  rule  moUier  manus  imposuit)^  he  is  guilty 
of  an  assault.  The  putting  in  use  of  a  deadly  weapon  shows  a 
wanton  disregard  of  human  life.     Clark  in  his  work  on  Criminal 
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Ijiw,  at  page  145,  lays  down  the  proposition  in  this  terse  and  ex- 
plicit language: 

"A  person  may  resist  a  trespass  on  his  property,  real  or  per- 
sonal, not  amounting  to  a  felony,  or  removal  oi  destruction  of 
property  not  feloniously  atttempted,  by  the  use  of  any  reasonable 
force,  short  of  taking  or  endangering  life;  but,  if  he  is  unable 
to  prevent  it,  and  there  is  no  felony  attempted,  he  must  suffer  the 
trespass  and  the  loss  of  property,  and  seek  redress  at  the  hands  of 
the  law,  rather  than  commit  homicide." 

See,  also,  State  v.  Smith,  12  Mont.  378,  30  Pac.  679. 

The  defendant  further  contends  that  the  court  erred  in  fail- 
ing to  instruct  the  jury  upon  all  the  law  applicable  to  the  evi- 
dence adduced  upon  the  trial.  Section  5518,  Wilson's  Rev.  & 
Ann.  St.  1903,  provides: 

*'In  charging  the  jury,  the  court  must  state  to  them*  all  mat- 
ters of  law  which  it  thinks  necessary  for  their  information  in  giv- 
ing their  verdict,"  etc. 

We  believe,  under  the  evidence  as  shown  by  the  transcript, 
the  court  should  have  further  instructed  the  jury  in  regard  to  de- 
fendant's right  to  defend  against  an  unlawful  trespass  or  intrusion 
upon  the  premises  of  the  defendant,  otherwise  the  jury  might  be 
disposed  to  regard  his  act  of  going  to  the  place  armed,  and  request- 
ing the  prosecutor  to  leave  the  premises,  as  placing  him  in  the  at- 
titude of  a  wrongdoer:  and,  if  his  testimony  is  to  be  believed  in 
this  respect,  he  acted  within  his  rights  in  the  protection  of  his 
premises  and  his  person. 

Section  2233,  Wilson's  Rev.  &  Ann.  St.   1903,  provides: 

"To  use  or  to  attempt  to  offer  to  use  force  or  violence  upon 
or  toward  the  person  of  another  is  not  unlawful  in  the  following 
cases:  ♦  ♦  *  Third.  When  committed  either  by  the  party 
about  to  be  injured,  or  by  any  other  person  in  his  aid  or  defense, 
in  preventing  or  attempting  to  prevent  an  offense  against  his  per- 
son, or  any  trespass  or  other  unlawful  interference  with  real  or 
personal  property  in  his  lawful  possession ;  provided  the  force  or 
violence  used  is  not  more  than  sufficient  to  prevent  such  offense." 

As  we  view  it,  the  evidence  raises  two  issues  on  self-defense : 
First,  defense  of  property;  and,  second,  defense  of  person.  The 
defendant  had  a  right  to  go  where  the  parties  were  intruding  upon 
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liis  premises  and  ask  them  to  leave;  and,  if  they  did  not  accede  to 
liis  request,  he  had  a  legal  right  to  expel  them  as  trespassers  there- 
from, provided  that  in  so  doing  he  did  not  use  more  force  or 
violence  than  was  reasonably  necessaiy  to  effect  that  purpose.  The 
defendant  testified  that  he  carried  the  shotgun  for  his  own  pro- 
tection, and  not  for  the  purpose  of  expelling  the  trespassers.  He 
says  he  did  this  because  the  prosecuting  witness,  Wiebe,  had  the 
reputation  of  being  a  quarrelsome  and  dangerous  man.  Wiebe 
admits  that  he  made  a  threatening  demonstration,  and  that  Mr. 
Pullan  stopped  him,  and  that  defendant,  then  holding  the  gun  by 
the  barrel,  drew  it  back  as  if  to  strike  him  as  he  was  advancing 
upon  him.  Against  this  attempted  assault  the  defendant  had  the 
right  to  defend  his  person,  independent  of  the  right  of  defense  of 
his  property.  We  are  of  the  opinion  that  under  all  the  circum- 
stances of  tlie  case  an  instruction  embodying  the  views  herein- 
before expressed  should  have  been  given  to  the  jury. 

3.  The  next  question  to  be  considered  is: 

'^That  Faid  court  erred  in  refusing  and  ruling  out  evidence 
offered  by  the  plaintiff  in  error  of  his  good  character,  and  H)f  the 
trait  of  being  a  peaceable  and  law-abiding  citizen." 

Under  this  assignmeent  the  record  shows  that,  prior  to  the 
adjournment  for  the  day,  the  defendant  rested  his  ease, 
and  court  adjourned  for  the  day.  Counsel  for  defendant, 
»upon  the  convening  of  the  court,  asked  leave  of  the  court  to  reopen 
the  case  for  the  purpose  of  offering  evidence  of  good  character  of 
the  defendant  as  to  being  a  peaceable  and  law-abiding  citizen. 
Counsel  for  the  territory  objected.  The  court  sustained  the  ob- 
jection and  refused  to  reopen  the  case.  It  is  contended  that  in 
this  the  court  erred,  and  "that  the  ruling  of  the  court  was  such  an 
abuse  of  discretion  as  amounted  to  prejudicial  error  and  denial  of 
a  substantial  right  of  the  defendant  to  place  his  previous  good 
character  in  the  scales  of  juistice  to  be  weighed  by  the  jury  with 
the  other  facts  adduced  in  the  course  of  the  trial."  We  are  con- 
strained to  sustain  the  contention  that  the  refusal  of  the  court  to 
reopen  the  case  and  admit  evidence  of  the  good  character  of  the 
defendant  was  such  an  abuse  of  judicial  discretion  as,  under  the 
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circumstances,  materially  affected  the  substantial  rights  of  the  de- 
fendant. It  is  not  necessary  to  cite  authorities  to  show  that  in  a 
criminal  prosecution  the  accused  will  be  allowed  to  call  witnesses 
to  show  that  his  character  was  such  that  would  make  it  unlikely 
that  he  would  be  guilty  of  the  particular  crime  of  which  he  is 
charged.  When  a  person  is  charged  with  crime,  the  courts  of  our 
country  permit  the  question  of  good  character  of  the  accused  to 
be  put  in  issue  by  the  accused  before  the  jury.  The  theory,  as 
we  view  it,  is  a  wise  one.  If  a  man  in  a  community  where  he 
lives,  by  his  association  among  his  neighbors,  has  built  up  in  the 
years  of  his  life,  be  they  few  or  many,  a  character  among  them 
for  good  morals,  and  of  being  a  peaceable  and  law-abiding  citizen, 
it  is  only  right  that  the  jury  should  know  that  fact. 

As  was  said  by  Willes,  J.,  In  R.  v.  Rowton,  Leigh  <f-  C, 
520,  540: 

"It  is  a  mistake  to  suppose  that,  because  the  prisoner  only 
can  raise  the  question  of  character,  it  is  therefor  a  collateral  is- 
sue. It  is  not.  Such  evidence  is  admissible  because  it  riders  it 
less  probable^ that  what  the  prosecution  has  averred  is  true;  it  is 
strictly  relevant  to  the  issue." 

In  Cancemi  r.  People^  16  N.  Y.  506,  Strong,  J.,  said: 
"The  principle  upon  which  good  character  may  be  proved  is 
that  it  affords  a  presumption  against  the  commission  of  crime. 
This  presumption  arises  from  the  improbability,  as  a  general  rule, 
as  proved  by  common  ol>servation  and  experience,  that  a  person- 
who  has  uniformly  pursued  an  honest  and  upright  course  of  con- 
duct will  depart  from  it  and  do  an  act  so  inconsistent  with  it. 
Such  a  person  may  be  overcome  by  temptation  and  fall  into  crime, 
and  cases  of  that  kind  often  occur,  but  they  are  exceptions;  the 
general  rule  is  otherwise :  The  influence  of  this  presumption  from 
character  will  necessarily  vary  according  to  the  varying  circumstan- 
ces of  different  eases.  It  must  be  slight  when  the  accusation  of 
crime  is  supported  by  the  direct  and  positive  testimony  of  credible 
Mntnesses;  and  it  will  seldom  avail  to  control  the  mind  in  cases 
where  the  testimony,  though  circumstantial,  is  reliable,  strong, 
and  clear.  But  in  cases  where  the  other  evidence  is  nearly  bal- 
anced, but  slightly  preponderating  against  the  defendant,  the  pre- 
sumption from  proof  of  good  character  is  entitled  to  great  weight. 
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aixJ  will  often  be  suiiicient  to  turn  the  scale  and  produce  an  ac- 
quittal/' 

Prof.  Greenleaf  in  language  used  by  Mr.  Justice  Patterson  in 
Rex  V,  Stannard,  7  C.  &  P.  673,  says: 

'*I  cannot  in  principle  make  any  distinction  between  evidence 
of  facts  and  evidence  of  character.  The  latter  is  equally  laid  be- 
fore the  jury  as  the  former,  as  being  relevant  to  the  issue  of 
guilty  or  not  guilty.  The  object  of  laying  it  before  the  jury  is  to 
induce  them  to  believe,  from  the  improbability  that  a  person  of 
good  character  should  have  conducted  bimself  as  alleged,  that  there 
is  some  mistake  or  misrepresentation  in  the  evidence  on  the  part 
of  the  prosecution,  and  it  is  strictly  evidence  in  the  case."  (3 
Greenl.  on  Ev.  §  25.) 

See,  also,  Wells  v.  Territory,  14  Okla.  436,  78  Pac.  124. 

Defendant's  good  character,  as  indicating  the  improbability  of 
liis  doing  the  act  charged,  being  essentially  relevant,  this  evidence 
would  have  gone  to  the  jury  with  special  force,  as  under  the  evi- 
dence the  commission  of  the  offense  charged  seems  doubtful. 

For  the  reasons  stated,  the  judgment  of  the  lower  court  is  re- 
versed, and  the  cause  remanded. 

FURMAN,  Presiding  Judge,  and  OWEN,  Judge,  concur. 


D.  J.  Faggard.  v.  State. 

No.  87.     Opinion  Filed   November   15,   1909. 

(104    Pac.    930.) 

EMBEZZLEMENT— Bailees— "Any  Carrier  or  Other  Bailee.'' 
The  statute  definincr  the  crime  of  embezzlement  by  "any  carrier 
or  other  bailee"  (Mansf.  Digr.  sec.  1640  [Ind.  T.  Ann.  St.  1899,  sec. 
983])  is  not  confined  to  bailies  of  the  generic  class  ''carriers/* 
but  embraces  all  bailees. 

EMBEZZLEMENT— Treasurer  of  Society— Servant.  The  treas- 
urer of  a  society  may  be  a  servant  of  the  society,  and  as  such  may 
be  gruilty  of  embezzling  the  funds  of  the  society. 

INDICTMENT  AND  INFORMATION— Form  and  Requisites— In- 
dictment  Returned  after   Statehood.     An    indictment   for   an   of- 
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fense  comroitted  under  the  laws  In  force  In  the  Indian  Territory, 
returned  after  the  admission  of  the  stale  Into  the  Union,  should 
be  in  the  name  of  "The  State  of  Oklahoma,"  and  conclude 
"agrainst  the  peace  and  dig:nity  of  the  state.** 

4.  TRIAL — Direction  of  Verdict.  It  is  not  error  for  the  court  to 
refuse  to  instruct  the  jury  to  return  a  verdict  of  not  gruilty, 
where  there  is  competent  evidence  reasonably  tendingr  to  prove 
the  defendant  sruilty. 

(Syllabus  by  the  Court.) 

D.  J.  Faggard  was  convicted  of  embezzlement,  and  brought 
error  to  the  Supreme  Court,  whence  the  cause  was  transferred  to 
the  Criminal  Court  of  Appeals.     AflBrmed. 

The  plaintiff  in  error,  hereafter  referred  to  as  defendant,  was 
indicted  in  the  district  court,  Pittsburg  county,  11th  day  of  Janu- 
ary, 1908,  charged  with  the  crime  of  embezzling  the  funds  of 
fjocal  No.  1306,  District  21,  of  the  United  Mine  Workers  of 
America,  in  Pittsburg  county,  on  the  1st  day  of  May,  1907.  He 
was  tried  and  eonricted  and  sentenced  to  imprisonment  in  the 
penitentiary  for  one  year  and  one  day.  The  case  was  appealed  to 
the  Supreme  Court  of  this  state,  and  by  proper  order  transferred 
to  this  court. 

Wallace  WWdtuson,  for  plaintiff  in  error. 
Chas.  West,  Atty.  Gen.,  and  Chas.  L.  Moore,  Asst.  Atty.  Gen., 
for  defendant  in  error. 

OWEN,  Judge  (after  stating  the  facts  as  above).  The  de- 
fendant in  this  case  was  treasurer  of  Local  No.  1306.  District  No. 
21,  of  the  United  Mine  Workers  of  America,  located  in  Pittsburg 
coimty.  On  examination  of  the  books  kept  by  him  as  treasurer 
of  the  union  he  was  found  to  be  indebted  to  the  order  in  the  sum 
of  $388.  He  admitted  that  he  had  no  funds,  and  was  unable  to 
account  for  the  shortage,  except  that  he  must  have  lost  the 
vouchers  on  which  he  paid  the  money,  and  had  failed  to  enter  it 
on  his  cash  book. 

The  petition  assigns  19  specifications  of  error,  but  this  num- 
ber is  reduced  by  the  brief  filed  bv  counsel  for  the  defendant.   The 
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first  assignment  urged  is  that  the  indictment  should  have  been 
quashed  for  the  reason  that  one  of  the  members  of  the  jury  com- 
mission which  selected  the  grand  jury,  and  one  member  of  the 
grand  jury  which  returned  the  indictment  in  this  case,  lived  within 
that  part  of  Pittsburg  county  that  prior  to  statehood  was  portion 
of  the  Western  District  of  tlie  Indian  Territory,  and  the  oflfense 
is  alleged  to  have  been  committed,  prior  to  the  admission  of  the 
state,  in  that  part  of  Pittsburg  county  which  was  the  Central  dis- 
trict of  Indian  Territory.  It  appears  from  the  record  that  the 
grand  jury  was  selected  in  the  manner  as  provided  for  by  the 
statute  in  force  prior  to  statehood,  and  that  the  jury  consisted  of 
16  persons,  as  required  by  that  statute.  This  court  held,  in  the 
case  of  Shca-p  v.  State,  ante,  p.  24,  104  Pac.  71,  that  a  defendant 
charged  with  the  commission  of  a  crime  is  entitled  to  be  tried  and 
dealt  with  under  the  laws  as  they  existed  at  the  time  of  the  al- 
leged commission  of  the  offense  of  which  he  stands  charged,  in  all 
matters  where  such  laws  vouchsafe  to  him  a  substantial  protec- 
tion. This  case  seems  to  have  been  tried  under  the  Oklahoma  crim- 
inal procedure,  without  objection  on  the  part  of  defendant,  but 
the  grand  jury  was  selected  and  composed  of  16  persons,  as  was 
required  by  the  law  in  force  at  the  time  of  the  commission  of  the 
alleged  offense.  We  are  unable  t5  understand  how  the  defendant 
could  possibly  be  deprived  of  any  substantial  right  by  reason  of 
the  fact  that  one  of  the  jury  commissioners  and  one  member  of 
the  grand  jury  lived  just  across  the  line  from  what  was  formerly 
the  Central  district  in  which  the  crime  was  committed.  We  are 
not  unmindful  of  the  rule  that  a  person  charged  with  crime  is 
entitled  to  be  tried  by  a  jury  summoned  from  the  vicinage  where 
the  crime  is  said  to  have  been  committed.  This  rule  applies  more 
particularly  to  petit  juries  than  to  grand  juries;  but,  even  apply- 
ing it  to  grand  juries,  it  avails  the  defendant  nothing.  If  the 
grand  jury  had  been  selected  in  a  manner  different,  and  composed 
of  a  number  different,  from  that  provided  for  in  the  law  in  force 
at  the  time  of  the  commission  of  the  crime,  and  that  difference 
deprived  him  of  a  substantial  protection,  then  he  could  be  heard 
3  Cr.— 11 
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to  complain.  In  the  case  0/  United  States  v,  Haskell  et  al.  (D. 
C.)  169  Fed.  449,  the  court  at  great  length  reviews  the  authorities 
on  the  question  presented  here,  and  the  holding  in  this  case  is  in 
harmony  with  the  rule  announced  there  and  the  authorities  cited. 

It  is  urged  with  considerable  force  by  counsel  for  the  defend- 
ant that  section  1640,  Mansf.  Dig.  Ark.  (section  983,  Ind.  T. 
Ann.  St.  1899),  under  which  the  indictment  in  this  case  was  re- 
turned, does  not  apply  to  a  treasurer  of  a  fraternal  organization 
fiuch  as  the  United  Mine  Workers.     Section  1640  is  as  follows: 

^'Section  983.  (M.  D.  1640.)  If  any  carrier  or  other  bailee 
shall  embezzle,  or  convert  to  his  own  use,  or  make  way  with,  or 
secrete  with  intent  to  embezzle,  or  convert  to  his  own  use,  any 
money,  goods,  rights  in  action,  property,  effects  or  valuable  se- 
-curity,  which  shall  have  come  to  his  possession,  or  have  been  de- 
livered to  him,  or  placed  under  his  care  or  custody,  such  bailee, 
although  he  shall  not  break  any  trunk,  package,  box  or  other  thing 
in  which  he  received  them,  shall  be  deemed  guilty  of  larceny,  and 
•on  conviction  shall  be  punished  as  in  cases  of  larceny.'' 

Counsel  insist  that  the  words  "other  bailee,"  under  the  rule, 
^jvsdem  generis^  are  limited  by  the  word  "carrier,"  and  that  under 
the  provisions  of  this  section  only  those  are  punishable  who  occupy 
the  relation  of  carrier,  and  in  support  of  that  contention  cites 
Dotson  V,  State,  51  Ark.  119,  10  S.  W.  18;  State  v,  Grisham,  90 
Mo.  163,  2  S.  W.  223,  and  Whar.  Crim.  Law,  §  1055.  We  find  on 
investigation  that  this  section  of  the  Statutes  of  Arkansas,  which 
were  adopted  by  Congress  May  2,  1890,  to  apply  in  the  Indian 
Territory,  was  a  part  of  the  Revised  Statutes  of  Arkansas  of  1838, 
and  a  substantial  transcript  of  the  Missouri  statute.  It  is  true 
that  the  Supreme  Court  of  Missouri,  in  the  case  of  State  r.  Oris- 
ham,  90  Mo.  163,  2  S.  W.  223,  held: 

"Its  obvious  purpose  was  to  punish  in  common  carriers  the 
<;rime  of  embezzlement,  and  to  the  words  'other  bailee'  the  rule 
•ejusdem  generis  applies;  i.  e.,  that  under  the  provisions  of  that 
section  only  those  are  punishable  who  occupy  the  relation  of  com- 
mon carrier,  or  some  similar  contractual  relation." 

This  decision  was  rendered  by  the  Missouri  court  in  1886, 
long  after  the  statute  had  been  adopted  in  Arkansas.  In  June, 
1897,  and  before  the  Arkansas  statute  was  adopted  by  Congress, 
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it  was  construed  by  the  Supreme  Court  of  Arkansas,  in  the  nase 
of  Wallis  V.  State,  54  Ark.  611,  16  S.  W.  821,  quothig  with  ap- 
proval the  ease  of  Norton  v,  Siate,  4  Mo.  461,  which  construed 
this  statute  before  it  was  adopted  in  Arkansas.  The  court  in  that 
ease  held  that  the  section  applied  to  all  bailees,  that  the  words 
"other  bailee^'  were  not  limited  by  the  word  "carriers,"  and  that 
it  meant  all  bailees  other  than  carriers.  This  opinion  was  followed 
in  the  case  of  Siate  v.  Broderick,  7  Mo.  App.  19.  Thus  we  see  the 
statute  was  adopted  into  Arkansas  with  that  construction,  and  the 
later  case  in  Missouri  of  State  v.  Orisham  would  not  be  binding  on 
the  Arkansas  courts  or  on  this  court.  The  rule  that  the  law- 
makers in  adopting  the  act  of  a  sister  state  intend  to  adopt  the 
construction  put  upon  it  by  the  higher  courts  of  that  state  extends 
only  to  the  construction  put  upon  it  prior  to  its  adoption.  The 
rule  of  ejusdem  generis  is  by  no  means  of  universal  application, 
and  its  use  is  to  carry  out,  not  to  defeat,  the  legislative  intent. 
Where  an  act  attempts  to  enumerate  the  several  species  of  a  generic 
class,  and  follows  tJie  enumeration  by  a  general  term  more  com- 
prehensive than  the  class,  the  act  will  be  restrained  in  its  oper- 
ation^ because  it  is  discerned  that  the  Legislature  so  intended ;  but, 
where  the  detailed  enumeration  embraces  all  the  things  capable 
of  being  classed  as  of  their  kind,  and  general  words  are  added, 
they  must  be  applied  to  things  of  a  different  kind  from  those  enu- 
merated. For  the  rule  does  not  require  the  entire  rejection  of 
general  words,  and  is  to  be  used  in  harmony  with  the  elemental 
canon  of  construction  that  no  word  is  to  be  treated  as  unmeaning 
if  a  construction  can  be  found  that  will  preserve  it  and  make  it 
effectual.  If  the  Legislature,  in  the  statute  under  consideration, 
had  undertaken  to  detail  the  different  kinds  of  carriers,  and  had 
followed  the  enumeration  with  the  general  words  "and  other 
bailees/'  its  purpose  might  reasonably  be  implied  to  include  such 
bailees  only  as  belonged  to  the  class  carriers,  and  had  been  omitted 
in  the  enumeration;  but,  having  employed  the  generic  term  "car- 
riers," and  thus  included  all  carriers  of  every  kind,  it  must  have 
intended,  in  adding  the  broader  term,  to  embrace  within  the  act 
something  more  than  carriers.    Otherwise  the  addition  was  without 
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purpose,  and  the  term  added  without  meaning.  One  of  the  eases 
relied  upon  by  counsel  for  defendant  is  the  ease  of  Dotson  v.  State, 
51  Ark.  119,  10  S.  W.  18.  In  our  opinion  the  holding  in  that  case 
is  not  in  harmony  with  the  contention  made  by  counsel.  In  that 
case  the  defendant  was  the  bailee  of  a  horse  for  the  purpose  of 
selling  it,  and  delivering  the  money  to  the  owner.  He  sold  the 
horse  for  a  check  on  a  bank,  cashed  the  check,  and  appropriated 
some  of  the  money.  The  court  held  that  he  could  not  be  convicted 
for  embezzling  the  check,  since  it  was  in  his  line  of  duty  to  make 
the  collection,  but  held  that  he  was  a  bailee  of  the  money  received 
for  the  horse  within  the  meaning  of  the  statute.  Section  1055, 
Whar.  Crim.  Law,  relied  on  by  counsel,  provides: 

"Section  1055.  The  term  'bailee'  is  one  to  be  used,  not  in 
its  large,  but  in  its  limited,  sense  as  including  simply  those  bailees 
who  are  authorized  to  keep,  to  transfer,  or  to  deliver,  and  who 
receive  the  goods  first  bona  fide,  and  then  fraudulently  convert." 

A  footnote  to  this  section  refers  to  the  case  of  Waflis  v.  State, 
54  Ark.  611,  16  S.  W   821,  above  referred  to. 

One  assignment  urged  by  counsel  for  defendant  is  that,  the 
defendant  being  a  member  of  the  union,  and  the  union  being  in  its 
nature  a  fraternal  organization,  he  could  not  be  convicted  of  em- 
bezzling its  fun8s,  and  cites  authorities  which  announce  the  rule 
that  a  partner  or  person  having  an  interest  in  property  embezzled 
cannot  ordinarily  be  convicted  of  embezzlement.  That  rule  is  well 
settled,  but  has  no  application  here.  It  cannot  be  claimed  that 
the  union  was  a  partnersliip,  and  that  the  defendant  was  one  ot 
the  partners.  Such  associations  as  the  one  in  question  are  not 
partnerships.  The  purposes  of  such  organizations  are  benevolent 
and  fraternal,  not  for  the  purpose  of  business  or  the  accumulation 
of  profit.  They  do  not  partake  of  the  nature  of  partnerships. 
State  V,  Campbell,  59  Kan.  246,  52  Pac.  455;  Laycock  v.  State, 
136  Ind.  217,  36  N.  E.  137.  A  prosecution  cannot  be  maintained 
against  members  of  societies  or  against  partnerships  for  embez- 
zlement, because  the  possession  of  the  particular  member  or  part- 
ner is  the  possession  of  the  whole  fraternity  or  firm,  for  the  benefit 
of  the  entire  firm;  and  such  men  cannot  be  servants.     An  officer 
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of  such  society  may  be  a  servant,  and  may  embezzle  money  as 
such.  The  proof  in  this  case  is  to  the  effect  that  the  defendant 
was  treasurer  of  the  society^  that  he  was  paid  a  salary  of  $2  per 
month,  and  that  he  received  the  money  from  the  financial  trus- 
tees. True,  the  money  was  paid  by  the  mining  company,  and 
made  up  of  60  cents  taken  from  the  wages  of  each  member  of  the 
union,  including  the  defendant. 

Wharton,  in  his  Criminal  Law  (10th  Ed.)  §  1017,  says: 
**The  treasurer  of  a  society  may  be  a  servant  of  the  society 
and  as  such  may  be  guilty  of  embezzling  the  funds  of  the  society.'^ 
It  is  urged  by  counsel  that  because  the  defendant,  under  the 
rules  of  the  miners'  union,  was  required  to  collect  the  money  and 
pay  it  out  to  the  individuals,  and  to  send  some  of  it  to  the  National 
Union,  he  was  not  a  bailee ;  that  it  was  not  his  duty  to  return  the 
!§pecific  money  collected.  It  may  be  said  that  he  could  have  law- 
fully converted  the  money  into  exchange  for  the  purpose  of  trans- 
mission, and  that,  as  this  is  true,  it  was  not  his  duty  to  eitlier 
return  or  transmit  the  specific  money.  This  contention  is  made 
under  the  general  rule  that,  before  a  person  can  become  a  bailee, 
he  must  have  specific  money  or  property  delivered  to  him,  and  he 
must  be  held  to  deliver  that  specific  money  or  property.  The 
proof  here  is  that  the  defendant  was  treasurer  of  the  society.  It 
was  his  duty  to  receive  the  money  from  the  trustees  and  account 
for  the  same,  and  was  authorized  to  pay  it  out  only  on  the  vouchers 
of  the  secretary  countersigned  by  the  presiding  officer.  Authority 
to  change  its  form  for  purpose  of  delivery  would  not  authorize  its 
conversion  to  his  own  use  or  for  any  other  purpose.  There  was 
nothing  in  his  duties  as  treasurer  which  would  create  the  relation 
of  creditor  and  debtor.  That  is  a  relation  which  can  arise  only 
through  consent  of  both  parties.  Bankers  conduct  their  business 
with  money  deposited,  and  the  right  to  use  such  deposits  is  im- 
plied from  the  character  of  their  pursuits.  In  such  cases  the 
right  of  use  carries  the  right  of  property,  and  the  relation  of 
debtor  and  creditor  springs  from  the  deposit.  But  a  deposit  of 
money  creates  the  relation  of  debtor  and  creditor,  and  passes  the 
right  of  property  in  the  money  only  when  it  is  made  with  the  un- 
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(lerstanding,  express  or  implied,  that  a  right  of  use  goes  with  the 
deposit.  Such  is  not  the  case  with  money  collected  by  a  treasurer. 
It  is  not  a  part  of  his  business  to  use  the  money  of  the  society.  He 
collects  it  for  the  sole  purpose  of  safekeeping  and  disbursing,  un- 
der the  orders  and  directions  of  the  society. 

It  is  next  urged  that  the  court  was  without  jurisdiction  for 
the  reason  that  the  indictment  was  in  the  name  of  the  state  of 
Oklahoma,  and  concluded  with  the  words  '^against  the  peace  and 
dignity  of  the  state."'  The  Constitution  of  the  state  (section  192, 
Bunn's  Ed.)  is  as  follows: 

"The  style  of  all  writs  and  processes  shall  be  'The  State  of 
Oklahoma."  All  prosecutions  shall  be  carried  on  in  the  name  and 
by  the  authority  of  the  state  of  Oklahoma.  All  indictments,  in- 
formations, and  complaints  shall  conclude,  'against  the  peace  and 
dignity  of  the  state." "" 

Under  this  section  the  form  of  the  indictment  ie  proper. 
The  indictment  contains  an  allegation  that  the  acts  compla^'ned  cf 
were  contrary  to  the  form  of  the  statute  in  such  cases  made  and 
provided.  This  means  against  the  statute  in  force  at  the  time  the 
offense  was  committed.  The  defendant  was  certainly  not  deprived 
of  any  substantial  protection  by  reason  of  the  form  of  the  plead- 
ing; and  the  district  court  of  Pittsburg  county  had  jurisdiction 
of  the  case,  and  we  deem  it  unnecessary  to  do  more  than  cite  the 
authorities  in  which  the  same  question  has  been  disposed  of.  Ex 
parte  Lyda  Howland,  ante,  p.  142,  104  Pac.  927 ;  Ex  parte  Cus^lee, 
20  Okla.  192,  95  Pac.  414;  Higgins  v.  Brown,  20  Okla.  355  (1 
Okla.  Cr.  33),  94  Pac.  703;  Packer  v.  People,  8  Col.  362,  8  Pac. 
564,  and  authorities  there  cited. 

It  is  urged  that  the  court  abused  its  discretion  in  overruling 
the  defendant's  motion  for  a  continuance.  It  appears  that  the 
prosecuting  attorney  agreed  that  the  motion  might  be  read  as  a 
deposition,  and  this  was  done  as  provided  for  in  the  Oklahoma 
procedure.  In  the  case  of  George  Elmo  Vance  v.  State,  post,  p. 
208,  105  Pac.  307,  we  held  that  this  court  would  not  review  the  ac- 
tion of  the  trial  court  in  overruling  motion  for  continuance  unless 
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it  clearly  appears  that  the  discretion  was  abused,  and  it  does  not 
so  appear  in  this  instance. 

The  next  assignment  is  that  an  examination  of  the  record  will 
show  that  the  court  permitted  the  witnesses  Gayley  and  Mabry  to 
testify  as  to  the  contents  of  the  treasurer's  books,  from  notations 
made  by  them,  in  place  of  the  book  itself.  The  record  discloses 
that  each  of  these  witnesses  held  copies  of  this  book  made  by 
themselves,  and  they  were  permitted  to  refer  to  these  copies  to 
refresh  their  memory,  and  that  the  book  itself  was  introduced.  A 
witness  may  refer  to  a  memorandum  made  by  himself  in  order  to 
refresh  his  memory,  and  we  find  no  error  in  the  court  permitting 
these  witnesses  to  refer  to  their  copies. 

Counsel  urge  that  the  court  should  have  directed  the  jury  to 
find  the  defendant  not  guilty  for  the  reason  that  all  the  evidence 
in  the  case  that  tended  to  prove  the  defendant  guilty  was  the  cir- 
cumstance that  the  money  was  paid  to  him,  and  that  he  failed  to 
^tisfactorily  account  for  same,  and  that  there  should  have  been 
an  instruction  defining  the  punishment  for  petit  larceny.  The 
evidence  is  to  the  effect  that  the  money  was  delivered  to 
the  defendant,  that  he  failed  to  satisfactorily  account  for  it, 
and  that  his  books  bore  evidence  of  having  been  falsified  in 
the  items  giving  him  credit  for  money  paid  out,  and  that  he  had 
taken  credit  for  larger  sums  than  he  had  paid  on  the  vouchers  on 
file.  It  was  for  the  jury  to  determine  whether  he  had  converted 
the  money  with  a  fraudulent  intent.  His  evidence  was  that  he 
had  paid  the  money  on  vouchers  which  he  had  lost  and  had  failed 
to  enter  on  his  books.  That  was  a  question  of  fact  to  be  deter- 
mined by  the  jury.  The  proof  is  undisputed  that  the  amount  un- 
accounted for  was  more  than  $10.  The  court  did  not  err  in  re- 
fusing to  direct  a  verdict  where  there  was  competent  testimony 
reasonably  tending  to  prove  the  defendant  guilty,  and  there  is  no 
error  in  refusing  to  give  the  instruction  on  petit  larceny,  when 
under  all  the  proof,  if  he  were  guilty  at  all,  lie  was  guilty  of 
taking  a  sum  greater  than  $10. 

The  judgment  of  the  trial  court  is  affirmed. 

FURMAX,  Presidixq  Judge,  and  DOYLR,  Judge.  c<mcur. 
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Ex  parte  Jons  Turner. 

No.  A -394.     Opinion  Filed  November  15,  1909. 

(104   Pac.   1071.) 

t.  HABEAS  CORPUS — Commitment  upon  Proliminary  Examination 
— Inquiry  Into  Validity.  An  order  of  commitment  to  hold  for 
trial  before  the  district  court,  issued  by  a  magistrate  before 
whom  a  person  is  brought  for  examination  upon  a  felony  chargre, 
after  such  examination  is  concluded,  r.nd  a  findinsr  made  that 
there  is  sufficient  cause  to  believe  defendant  gruilty  of  the  felony, 
is  not  "a  process  issued  on  any  final  Judgment  of  a  court  of 
competent  Jurisdiction."  as  provided  under  section  4867,  Wilson's 
Rev.  &  Ann.  St.  1903. 

2.  HABEAS  CORPUS— Preliminary  Examination — Suffioiancy  of 
Evidance.  Where  there  is  no  legal  or  competent  evidence  to 
sustain  it,  an  order  of  commitment  to  hold  for  trial  before  the 
district  court,  is  void,  and  petitioner  will  be  discharged  on  habeas 
corpus. 

(Syllabus  by  the  Court.) 

Original  application  by  John  Turner  for  a  writ  of  habeas 
corpus.     Writ  allowed,  and  prisoner  discharged. 

The  petition  was  filed  in  this  court  on  the  25th  day  of  Octo- 
ber, 1909,  and  prepented  to  Furman,  presiding  judge,  who  on  said 
day  allowed  the  writ,  making  it  returnable  before  this  court  on 
November  6,  1909.  The  petition  sets  forth  the  following  facts: 
That  John  Turner,  petitioner,  is  illegally  restrained  of  his  liberty 
by  L.  E.  Martin,  sheriff  of  Lincoln  county.  That  such  illegal 
restraint  consists  in  the  following:  That  said  petitioner  was  ar- 
rested upon  a  charge  of  assault  with  intent  to  kill  one  Thoma? 
Marks,  and  taken  before  J.  J.  Parsons,  a  justice  of  the  peace  in 
and  for  Lincoln  county,  and  a  preliminary  examination  was  had. 
That  upon  such  examination  there  was  no  evidence  offered  which 
showed,  or  tended  to  show,  in  any  manner,  that  an  offense  amount- 
ing to  a  felony  had  been  committed  against  or  under  the  laws  of 
the  state  of  Oklahoma,  nor  was  there  any  evidence  offered  which 
showed,  or  in  any  manner  tended  to  show,  there  was  any  probable 
cause  or  belief  that  said  John  Turner  had  been  guilty  of  any  of- 
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fense  whatever  under  the  laws  of  the  state  of  Oklahoma,  yet, 
notwithstanding  the  premises,  the  said  justice  of  the  peace  refused 
to  discharge  the  said  John  Turner,  and  on  the  25th  day  of  Oc- 
tober issued  a  commitment,  commanding  L.  E.  Martin,  sheriff  of 
Lincoln  county,  to  take  into  his  custody  and  safely  keep  to  await 
the  action  of  the  grand  jury  at  the  next  term  of  the  district  court 
of  Lincoln  county,  and  fixing  bail  in  the  sum  of  $500.  Also  al- 
leging that  the  warrant  of  commitment  under  which  petitioner  is 
held  in  custody  is  illegal  and  insufficient  in  law,  and  also  an  ab- 
stract of  the  testimony  taken  before  the  examining  magistrate.  To 
which  writ  a  return  was  made  by  said  sheriff  in  effect  that  he  had 
the  body  of  the  said  petitioner  before  the  court,  and  for  authority 
and  cause  of  the  restraint  of  the  said  Turner  in  his  custody  lie 
sets  forth  in  his  return  a  copy  of  the  order  of  commitment,  which 
is  as  follows: 

"Commitment.  Justice  Court.  State  of  Oklahoma,  County 
of  Lincoln — ss. :  In  Justice  Court  Before  J.  J.  Parsons,  a  Jus- 
tice of  the  Peace  in  Osage  To\mship.  St^te.of  Oklahoma,  Lincoln 
County — ss. :  Territory  of  Oklahoma  to  the  Sheriff  or  any  Con- 
stable of  Lincoln  County:  Whereas,  John  Turner  has  been 
brought  before  me,  a  justice  of  the  peace  for  Osage  township,  upon 
a  chafrge  of  attempting  to  shoot  to  kill  one  Thos.  Marks,  and  after 
hearing  the  testimony,  and  it  appearing  to  me  that  the  offense 
as  charged  in  the  complaint  has  been  committed,  and  that  there  is 
sufficient  evidence  to  believe  that  John  Turner  is  guilty  thereof: 
You  are  therefore  commanded  to  take  said  John  Turner  into  your 
custody  and  him  safely  keep  to  await  the  action  of  the  grand  jury 
at  the  next  term  of  the  district  court  of  Lincoln  county,  and  that 
he  shall  be  admitted  to  bail  in  the  sum  of  $500,  and  this  you  shall 
in  no  wise  omit.  J.  J.  Parsons,  Justice  of  the  Peace.  Commit- 
ment. Territory  of  Oklahoma  v.  John  Turner.  Issued  ?5th  dav 
of  October,  1909.^' 

On  the  hearing  the  questions  as  to  the  insufficiency  of  the  war- 
rant of  commitment  were  waived,  and  the  ease  submitted  on  the 
question  of  alleged  want  of  probable  cause,  and  that  there  was  no 
legal  or  competent  evidence  introduced  upon  said  examination, 
which  proved,  or  tended  to  prove  in  any  manner,  the  commission 
of  a  felony. 
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The  evidence  adduced  upon  the  preliminary  before  the  jus- 
tice, as  an  examining  magistrate,  is  substantially  as  follows: 
Thomas  Marks,  the  prosecuting  witness,  testified:  That  on  Aug- 
ust 1,  1909,  he  rented  the  blacksmith  shop  and  tools  from  the  de- 
fendant for  $15  per  month,  payable  in  advance,  and  on  said  day  paid 
one  month's  rent,  and  on  the  1st  day  of  September  again  paid 
said  rent.  That  during  the  month  of  September  he  loaned  $7  to 
defendant,  on  demand.  That  on  October  7th  defendant  came  to 
the  shop  and  demanded  the  rent  for  October  or  the  balance  due 
after  applying  the  $7  loaned.  That  he  refused  to  pay  the  rent, 
and  the  defendant  tendered  back  the  $7  and  demanded  possession 
of  the  shop  and  made  several  attempts  to  close  the  shop  door, 
which  he  resisted  and  refused  to  deliver  possession.  That  de- 
fendant then  made  the  remark,  "I  will  see  if  I  cannot  close  this 
shop,"  and  went  away.  Th&t  he  then  left  the  shnp,  and  when  he 
returned  he  found  the  shop  closed  and  locked.  He  further  testi- 
fied that  defendant  made  no  threats  in  his  hearing  or  presence, 
and  "did  not  point  a  gun  at  me,  nor  in  any  way  attempt  to  as- 
sault me  with  a  gun  or  any  other  weapon."  That  the  next  morn- 
ing he  paid  the  balance  of  the  month's  rent  and  has  continued  in 
possession  of  the  shop.  Charles  Stewart  testified:  That  he 
saw  and  heard  all  that  was  done  at  the  blacksmith  shop.  That 
defendant  spoke  to  Thomas  Marks  about  the  rent  due  for  the 
shop.  Mr.  Marks  did  not  pay  him,  and  defendant  told  him  he 
was  going  to  take  possession  of  the  shop.  He  attempted  several 
times  to  close  the  door,  and  Marks  would  push  the  door  open. 
Mr.  Marks  was  inside,  and  the  defendant  on  the  outside.  Mr. 
Marks  told  the  defendant  he  could  not  close  the  door  and  the 
defendant  answered,  '^  will  see  if  I  can't,"  and  went  away.  Mr. 
Marks  then  left  the  shop  and  went  away.  I  later  saw  the  defend- 
ant coming  towards  the  shop  with  a  rifle  in  his  hand  and  his  son 
with  him.  He  came  to  the  shop  and  handed  the  rifle  to  his  son 
and  told  him  to  take  it  home,  and  shut  and  locked  the  shop  doors 
and  went  away.  The  defendant  did  not  point  the  gun  toward 
any  person  or  did  not  make  any  threats  towards  the  complaining 
witness.     I  do  not  know  whether  the  gun  was  loaded  or  not.     To 
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the  same  effect  was  the  testimony  of  Lester  Anderson  and  ^.  J. 
Williams.  There  was  no  testimony  offered  on  behalf  of  the  de- 
fendant. Counsel  for  the  defendant  moved  that  he  be  discharged 
for  the  reason  that  there  was  no  evidence  tending  to  establish  the 
fact  that  a  felony  had  been  committed,  which  was  overruled. 

R.  E,  Burns,  for  petitfoner. 

Charles  L.  Moore,  Asst.  Atty.  Gen.,  and  Wilson,  Deputy  Co. 
Atty.,  for  respondent. 

DOYLE,  Judge  (after  stating  the  facts  as  above).  It  is 
insisted  at  the  outset,  on  the  part  of  the  state,  that:  As  it  ap- 
pears from  the  record  that  a  complaint  having  been  made  and 
filed,  charging  that  a  felony  had  been  committed,  upon  which  a 
warrant  issued  for  the  defendant^  upon  which  he  was  arrested, 
a  preliminary  examination  duly  had  before  an  examining  magis- 
trate, and  thereupon  a  finding  made  that  the  defendant  was  guilty 
as  charged  in  said  complaint,  and  his  bail  fixed  in  the  sum  of 
$500.  That  petitioner  failing  to  give  bail,  had  been  legally  com- 
mitted for  trial  before  the  district  court  of  Lincoln  county,  and 
that,  this  so  appearing,  the  petitioner  should  be  remanded  upon 
the  record  under  section  4867,  Wilson's  Bev.  &  Ann.  St.  1903, 
wherein  it  is  expressly  provided  that: 

**No  court  or  judge  shall  inquire  into  the  legality  of  any 
judgment  or  process,  whereby  the  party  is  in  custody,  or  discharge 
him  when  the  term  of  commitment  has  not  expired  in  either  of 
the  cases  following:  *  *  *  Second,  upon  any  process  issued 
on  any  final  judgment  of  a  court  of  competent  jurisdiction;  or, 
fourth,  upon  a  warrant  of  commitment  issued  from  the  district 
court,  or  any  other  court  of  competent  jurisdiction  upon  an  in- 
dictment or  information.^' 

It  was  held  by  this  court  in  the  case  of  Ex  parte  Charles 
Johnson,  1  Okla.  Cr.  414,  98  Pac.  461,  where  this  question  was 
raised,  that  an  order  of  commitment  to  hold  a  defendant  for  trial, 
issued  by  a  magistrate  upon  a  preliminary  examination,  and  a 
finding  made  that  it  appears  that  the  defendant  is  guilty  as 
charged  in  the  complaint,  is  not  "a  process  issued  on  any  final 
judgment  of  a  court  of  competent  jurisdiction,"  nor  is  such  a  com- 
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mitment  included  in  any  process  ramed  in  section  4867,  supra, 
and  that  therefore  there  is  no  prohibition  in  said  section  to  pre- 
vent a  court  or  judge  from  inquiring  into  the  illegality  of  the  im- 
prisonment of  a  person  under  a  commitment  of  an  examining 
•  magistrate. 

The  material  question,  however,  in  this  case,  is  whether  on 
the  evidence  submitted  to  us  a  felonious  offense  is  made  out 
against  petitioner. 

Counsel  for  petitioner  contend  that  there  was  no  evidence  of 
the  commission  of  the  felony  charged,  or  any  other  offense,  of 
which  under  our  laws  the  district  court  of  Lincoln  county  would 
have  jurisdiction.  Section  "^206,  Wilson's  Kev.  &  Ann.  St.  1903, 
prescribes  that: 

^'Every  person  who  intentionally  and  wrongfully  shoots, 
shoots  at,  or  attempts  to  shoot  at  another,  with  any  kind  of  fire- 
arm, air  gun  or  other  means  whatever,  with  intent  to  kill  any 
person,  or  who  commits  any  assault  and  battery  upon  another  by 
means  of  any  deadly  weapon,  or  by  such  other  means  or  force 
as  is  likely  to  produce  death,  or  in  resisting  the  execution  of  any 
legal  process,  is  punishable  by  imprisonment  in  the  State  prison 
not  exceeding  ten  years." 

This  section  contains  two  clauses,  and  embraces  two  species  of 
offenses,  punishable  alike.  The  first  clause  relates  to  shooting, 
shooting-  at,  or  attempting  to  shoot  at,  another,  with  any  kind  of 
firearm,  air  gun,  or  other  means  whatever,  with  intent  to  kill  any 
person.  The  complaint  in  this  case  was  framed  upon  this  clause 
of  said  section  and  charges  "an  attempt  to  kill  by  attempting  to 
shoot."  The  initial  ingredient  of  this  offense  is  an  assault.  Cer- 
tain elements  or  particulars  are  therein  specified,  which  when 
united  form  the  complement  of  the  offense.  The  facts  and  cir- 
cumstances which  the  evidence  offered,  prove  or  tended  to  prove, 
do  not  constitute  the  elements  of  the  offense  charged.  At  most  the 
evidence  offered  tended  to  prove  a  minor  misdemeanor  of  which 
the  justice  court  had  jurisdiction  as  a  trial  court. 

While  the  conduct  of  the  petitioner  i\^  ?liown  by  the  record 
was  reprehensible,  upon  the  evidence  as  a  whole,  giving  it  its  full 
force  and  effect,  there  is  an  absolute  failure  of  proof  that  the  of- 
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fense  of  attempting  to  kill  by  attempting  to  shoot  was  eoramitied, 
or  that  there  was  probable  cause  to  believe  petitioner  guilty  as 
charged. 

In  Hicks  v.  Com.,  86  Va.  228,  9  S.  E.  1024,  19  Am.  St.  Rep. 
891,  the  Supreme  Court  of  Virginia,  in  considering  an  indictment 
charging  the  defendant  with  attempt  to  poison,  with  intent  to  kill, 
one  A.,  by  buying  the  poison  and  delivering  it  to  one  L.,  and 
soliciting  her  to  administer  it  in  coffee  to  A.,  says: 

"An  attempt  to  commit  a  crime  is  compounded  of  two  ele- 
ments: (1)  The  intent  to  commit  it;  and  (2)  a  direct  ineffectual 
act  done  towards  its  commission." 

2  Bishop,  Crim.  Proc.  par.  71.  Or,  as  Wharton  defines  it: 
**An  attempt  i«  an  intended,  apparent,  unfinished  crime." 
Therefore  the  acts  must  reach  far  enough  towards  the  ac- 
complishment of  the  desired  result  to  amount  to  the  commence- 
ment of  the  consummation.  It  must  be  not  merely  preparatory. 
In  other  words,  while  it  need  not  be  the  last  proximate  act  to  the 
consummation  of  the  offense  attempted  to  be  perpetrated,  it  must 
approach  sufficiently  near  to  it  to  stand  either  as  the  first  or  some 
subsequent  step  in  a  direct  movement  towards  the  commission  of 
the  offense  after  the  preparations  are  made.  McDade  v.  People, 
29  Mich.  50;  Bouv.  Law.  Diet.  "Attempt." 

It  has  been  often  held  that  the  purchase  of  a  gun  with  intent 
tn  commit  murder,  or  the  purchase  of  poison,  with  the  same  in- 
tent, does  not  constitute  an  indictable  offense,  because  the  act 
•lone  in  either  case  is  considered  as  only  in  the  nature  of  a  pre- 
liminary preparation,  and  as  not  advancing  the  conduct  of  the  ac- 
cused beyond  the  sphere  of  mere  intent.  "To  make  the  act  an 
indictable  attempt,"  says  Wharton,  "it  must  be  a  cause,  as  distin- 
guished from  a  condition;  tftid  it  must  go  so  far  that  it  would  re- 
sult in  the  crime,  unless  frustrated  by  extraneous  circumstances." 
1  Whart.  Crim.  Law,  par.'  181. 

This  principle  is  well  illustrated  by  the  case  of  People  v,  Mur- 
ray, 14  Cal.  159.  In  that  case  the  defendant  was  indicted  for  an 
attempt  to  contract  an  incestuous  marriage  with  his  niece.  It  was 
^hown  that,  after  declaring  his  intention  to  marry  her,  he  actually 
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eloped  with  her,  and  sent  for  a  magistrate  to  perform  the  cere- 
mony, and  at  the  trial  he  was  convicted;  but  on  appeal  the  judg- 
ment was  reversed,  the  appellate  court  holding  that  these  were 
mere  preparations,  and  did  not  constitute  an  attempt,  within  the 
meaning  of  the  statute.  In  delivering  the  unanimous  opinion  of 
the  court,  Field,  C.  J.,  said: 

"The  evidence  shows  very  clearly  the  intention  of  the  de- 
fendant; but  something  more  than  the  mere  intention  is  neces- 
sary to  constitute  the  offense  charged.  Between  preparation  for 
the  attempt  and  the  attempt  itself  there  is  a  wide  difference.  The 
preparation  consists  in  devising  or  arranging  the  means  or  meas- 
ures necessary  for  the  commission  of  the  offense;  the  attempt  is 
the  direct  movement  towards  the  commission  after  tlie  prepara- 
tions are  made.  To  illustrate :  A  party  may  purchase  and  load  a 
gun,  with  the  declared  intention  to  shoot  his  neighbor;  but,  until 
some  movement  is  made  to  use  the  weapon  upon  the  person  of  Jiis 
intended  victim,  there  is  only  preparation,  and  not  an  attempt. 
For  ihe  preparation  he  may  be  held  to  keep  the  peace,  but  he 
is  not  chargeable  with  any  intent  to  kill.  So,  in  the  present  case, 
the  declarations  and  elopement  and  request  for  a  magistrate  were 
preparatory  to  the  marriage ;  but  until  the  officer  was  engaged,  and 
the  parties  stood  before  hini,  ready  to  take  the  vows  appropriate 
to  the  contract  of  marriage,  it  cannot  be  said  in  strictness  (i.  e.,  in 
a  legal  sense)  that  the  attempt  was  made.  The  attempt  contem- 
plated by  the  statute  must  be  manifested  by  acts  which  would  end 
in  the  consummation  of  the  particular  offense  but  for  the  inter- 
vention of  circumstances  independent  of  the  will  of  the  party/' 

Whatever  may  been  petitioner's  intention,  there  is  no  testi- 
mony showing  any  overt  act  in  an  attempt  to  kill  or  injure,  and 
the  allegation  of  want  of  probable  cause  is  therefore  sustained. 

For  the  reasons  stated  herein,  we  are  of  opinion  that  there  is 
ao  legal  authority  for  holding  the  petitioner  in  custody,  and  he 
must  be  discharged. 

Writ  of  habeas  corpus  allowed,  and  petitioner  discharged. 

FURM AN,  Presiding  Judge,  and  OWEN,  Judge,  concur. 
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T.  J.  Bailey  v.  United  States. 

No.  811,  Ind.  T.    Opinion  Filed  November  18,  1909. 
(104   Pac.    917.) 

1.  APPEAL — Review  —  Lost  or  Destroyed  Record  —  New  Trial. 
Where,  in  a  proceedinsr  in  error  properly  instituted,  it  appears 
that  the  record  in  the  case  has  been  lost  or  destroyed  without 
possibility  of  substitution,  througrh  no  fault  of  the  appellant  or 
his  counsel,  but  solely  because  of  the  action  of  the  court  officials 
or  some  accident  or  act  of  Providence  for  which  no  one  is  re- 
sponsible, and  without  which  record  the  errors  complained  of 
cannot  be  considere<f,  the  Criminal  Court  of  Appeals  has  the 
power  to  order  a  new  trial'  of  the  cause. 

2.  SAME.  Where  a  convicted  defendant  perfects  his  appeal  to  a 
court  of  last  resort,  and  the  record  in  the  cause  becomes  lost 
or  destroyed  without  fault  on  the  part  of  the  defendant  or  his 
counsel,  and  said  record  cannot  be  substituted,  a  motion  to  re- 
verse the  Judsrment  and  errant  a  new  trial  is  properly  awarded 
to  prevent  a  miscarriagre  of  Justice,  or  the  deprivation  of  the 
lefiral  right  of  appeal. 

(Syllabus  by  the  Court.) 

Error  from  the  United  States  Court  for  the  Southern  District  of 
the  Indian  Territory;  J,  T,  DicJrerson,  Judge. 

T.  J.  Bailey  was  convicted  of  larceny,  and  brought  error  to 
the  United  States  Court  of  Appeals  for  the  Indian  Territory, 
whence  the  cause  was  removed  to  the  Supreme  Court  of  Oklahoma, 
and  then  transferred  to  the  Criminal  Court  of  Appeals.  On  mo- 
tion to  reverse  judgment  and  grant  a  new  trial  by  reason  of  loss 
of  record.     Keversed  and  remanded. 

A.  M,  Croxton,  for  plaintiff  in  error. 

Fielding  Lewis,  As^t.  Atty.  Gen.,  and  Charles  L,  Moore, 
Aspt.  Atty.  Gen.,  for  the  United  States. 

DOYI^E,  JunqE.  T.  J.  Bailey,  was  indicted,  tried,  and  con- 
victed in  the  United  States  Court  for  the  Southern  District  of 
the  Indian  Territory,  sitting  at  Ada,  for  the  crime  of  larceny. 
Motions  for  new  trial  and  in  arrest  of  judgment  were  duly  filed, 
overruled,  and  exceptions  allowed,  and  on  the  19th  day  of  October, 
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1906,  the  court  pronounced  judgment,  and  sentenced  him  to  serve 
a  term  of  two  years'  imprisonment  in  the  federal  prison.  A  writ 
of  error  was  allowed  to  the  United  States  Court  of  Appeals  for 
the  Indian  Territory,  and  the  cause  was  there  pending  when  Okla- 
homa was  admitted  as  a  state.  The  cause  was  then  removed  to 
the  Supreme  Court  of  Oklahoma  as  by  law  provided,  and,  upon 
the  organization  of  the  Criminal  Court  of  Appeals,  it  was  duly 
transferred  by  the  Supreme  Court  to  this  court.  The  docket  en- 
tries of  the  clerk  of  the  Supreme  Court  show  that  the  record  in 
this  cause  was  delivered  to  the  late  Fielding  I^wis,  as  Assistant 
Attorney  General,  and  that  said  record  has  not  been  returned  to 
said  clerk.  The  cause  has  been  passed  from  term  to  term  to  give 
the  Attorney  General's  office  an  opportunity  to  supply  the  record. 
It  now  appears  by  the  admission  of  Charles  L.  Moore,  Assistant 
Attorney  General,  assigned  to  represent  the  state  before  this  court, 
that  this  record  is  hopelessly  lost,  and  cannot  be  supplied  by  sub- 
stitution, and  that  this  unfortunate  condition  exists  through  no 
fault,  neglect,  or  laches  on  the  part  of  the  appellant  or  his  counsel 
sel.  For  these  reasons  the  motion  of  the  appellant  to  reverse  the 
judgment  and  grant  a  new  trial  is  not  contested  on  the  part  of  the 
state.  It  thus  appears  that  the  record  has  been  lost  through  no 
fault  of  appellant  or  his  counsel  and  that  it  cannot  be  reproduced 
or  a  copy  thereof  substituted.  We  are  of  opinion  that  the  right  to 
have  the  judgment  reviewed,  and  in  case  of  error  reveived,  va  ^ited, 
or  modified,  should  not  be  denied  to  a  defendant  when  he  has 
complied  with  all  the  requirements  of  the  law  in  perfecting  his 
appeal,  and  in  this  case,  owing  to  the  unfortunate  circumstances 
assigned,  a  new  trial  should  be  granted  as  a  matter  of  right  and 
justice. 

It  seems  to  be  well  established,  as  a  general  rule,  that  where 
a  defendant  has  done  all  that  the  law  requires  in  perfecting  his 
appeal,  and  where  the  record  necessary  for  a  review  of  the  case  is 
lost  or  destroyed  while  in  the  custody  of  an  officer  of  the  court, 
in  order  to  prevent  a  possible  miscarriage  of  justice  by  depriving 
the  defendant  of  his  legal  right  of  appeal  a  new  trial  will  be 
granted. 
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In  Crittendon  v,  Schermerhorn,  35  Mich.  370,  Chief  Justice 
Cooley  said: 

"Where  a  party  has  lost  the  benefit  of  his  exceptions  from 
causes  beyond  his  control,  it  is  proper  to  give  him  a  new  trial,  and 
this  we  have  done  in  some  cases  where  the  judge's  term  of  oflfice 
expired  before  exceptions  could  be  settled." 

In  Borrowscale  v.  Bosworth^  98  Mass.  34,  it  was  said: 
"We  can  have  no  doubt  that  where  a  party  has  regularly  taken 
exceptions  in  a  cause,  and  has  lost  the  benefit  of  them  without 
fault  of  his  own,  a  new  trial  may  be  granted.  He  has  a  right  by 
law  to  the  judgment  of  the  higher  court  upon  the  decision  by 
which  he  feels  himself  to  be  aggrieved,  and* a  new  trial  may  be  his 
only  remedy." 

In  the  case  of  Hume  v,  Bowie.  148  XI.  S.  245,  13  Sup.  Ct 
582,  37  L.  Ed.  438,  the  Supreme  Court  of  the  United  States  rec- 
ognized the  general  rule,  and  said: 

"Ordinarily,  where  a  party,  without  laches  on  his  part,  loses 
the  benefit  of  his  exceptions  through  ^he  death  or  illness  of  the 
judge,  a  new  trial  will  l>e  granted." 

In  the  case  of  State  v.  Reed,  67  Mo.  36,  it  appeared  that  the 
record  of  the  case  was  defective,  and  upon  a  suggestion  by  the 
appellant  of  a  diminution  of  the  record  a  certiorari  was  awarded, 
to  which  a  return  was  made  to  the  effect  that  the  oflfice  of  the 
clerk  of  court  had  been  broken  open,  and  nearly  all  of  the  papers 
in  the  case  stolen.  The  record  sent  up  in  obedience  to  the  cer- 
tiorari was  therefore  more  defective  than  the  first.  In  conse 
quence  of  the  inability  to  obtain  a  perfect  record  a  motion  filed  to 
reverse  the  judgment  on  that  ground  was  sustained. 

In  the  case  of  Ruston  v.  Side,  15  Tex.  App.  336,  the  court 
said: 

"It  appears  that  the  defendant,  without  any  fault  or  neglect 
upon  his  part,  or  on  the  part  of  his  counsel  has  been  deprived  of 
a  most  important  legal  right;  and,  such  being  the  case,  the  judg- 
ment of  conviction  will  be  reversed  and  the  case  remanded." 

In  the  case  of  Fire  Ass'n  v.  McNerney,  54  S.  W.  1053,  a 
case  decided  by  the  Court  of  Civil  Appeals  of  Texas,  it  appears 
that  the  court's  instructions  to  the  jury  had  been  destroyed  by  fire 
3   Cr.— 12 
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subsequent  to  the  trial,  and  a  motion  was  made  and  heard  to  sub- 
stitute an  instruction  in  place  of  one  destroyed  as  a  basis  for  an 
exception  to  such  charge  by  the  appellant.  There  was  a  dispute 
between  the  parties  as  to  the  correctness  of  the  substituted  copy. 
The  trial  court  refused  to  substitute  the  charge  as  requested,  on 
the  ground  that  it  had  no  recollection  of  having  given  such  a 
charge  as  was  contended  for  by  the  defendant  in  error,  and  that 
the  proof  offered  did  not  establish  the  charge  contended  for  by 
plaintiff  in  error.  The  court  said  with  reference  to  that  motion: 
"We  are  of  the  opinion  that  if  the  court,  upon  a  hearing  of 
such  motion,  finds  it  impossible  to  supply  the  lost  papers  (  if  the 
loss  is  not  due  to  appellant's  fault  or  negligence),  a  new  trial 
flhould  be  granted.  A  party  should  not  be  deprived  of  his  right  of 
appeal  by  loss  of  the  record  due  to  an  accident  not  chargeable  to 
him." 

In  State  v.  Gaslin,  32  Neb.  291,  49  N.  W.  353,  the  court 
said: 

"A  litigant  should  not  be  deprived  of  the  right  to  have  his 
case  heard  in  a  court  of  last  resort  on  account  of  the  failure  of 
the  official  stenographer  to  furnish  him  a  copy  of  the  testimony.*' 

In  Sanders  v.  Norris,  82  N.  C.  243,  the  court  said : 

"The  defendant  is  entitled  to  his  appeal,  and  has  lost  it  by 
no  laches  on  his  part ;  and  in  such  cases  it  has  been  the  established 
practice  in  this  court  to  order  a  new  trial." 

In  the  case  of  Richardson  v.  State,  15  Wyo.  465,  89  Pac.  1027, 
Chief  Justice  Potter,  in  an  able  opinion,  after  reviewing  the 
authorities,  said: 

"Incidental  to  the  power  to  compel  a  correct  record  to  be  sent 
up,  or  a  bill  of  exceptions  to  be  settled,  is  the  power,  as  it  seems 
to  us,  of  ordering  a  new  trid  of  the  cause,  where  it  is  made  to 
appear  that  the  only  record  in  the  cause  has  been  destroyed  with- 
out possibility  of  substitution  through  no  fault  of  the  appellant, 
or  where,  without  fault  on  the  part  of  the  appellant  or  his  coun- 
sel, but  solely  because  of  the  neglect  or  delay  of  some  court  of- 
ficial, or  some  accident  or  act  of  providence  for  which  no  one  is 
responsible,  it  has  become  impossible  for  a  bill  of  exceptions  to  be 
settled,  without  which  the  errors  complained  of  cannot  be  con- 
sidered." 

We  find  no  express  provision  in  the  laws  in  force  in  the  In- 
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dian  Territory,  under  which  this  appeal  was  taken,  authorizing  a 
new  trial  for  the  reason  stated  in  the  motion.  However,  it  is 
clear  that  in  any  case  properly  before  this  court,  where  it  is  made 
to  appear  that  the  record  in  the  case  has  been  destroyed,  without 
possibility  of  substitution,  through  no  fault  of  the  appellant  or  his 
counsel,  the  court  may  order  a  new  trial.  Otherwise,  under  such 
circumstances,  it  would  be  a  denial  of  justice  to  place  the  burden 
of  this  xmfortunate  condition  of  affairs  upon  the  appellant,  and 
deny  him  the  right  to  have  the  proceedings  of  his  trial  reviewed 
by  the  court  of  last  resort.  Both  upon  reason  and  authority  we 
are  convinced  that  such  a  manifest  injustice  ought  not.  and  need 
not,  be  permitted.  Upon  that  ground,  and  for  the  reasons  stated, 
we  are  of  opinion  that  there  should  be  a  new  trial  awarded. 

The  judgment  of  the  United  States  District  Court  of  the 
Southern  District  of  the  Indian  Territory  in  said  cause  is  hereby 
reversed,  and  the  cause  remanded  to  the  district  court  of  Pontotoc 
county. 

OWEN,  JuDGE^  concurs;  FURMAN,  Presiding  Judge,  dis- 
qualified. 


P.  F.  Tyler  v.  State. 

No.  A-261.    Opinion  Filed  November  18,  1909. 

(104   Pac.   919.) 

APPEAL — Necessity  of  Accused  Being  in  Custody.  Where  a  de- 
fendant has  been  convicted  and  sentenced  to  serve  a  term  in 
state  prison,  and  perfects  an  appeal  to  this  court,  it  is  essen- 
tial that  he  should  be  in  custody  pending  his  appeal,  by  being 
confined  in  the  county  jail  or  state  prison,  as  may  be  provided 
by  law.  or  constructively  in  custody  by  being  admitted  to  bail; 
otherwise  he  waives  his  right  of  having  his  conviction  reviewed 
by  this  court. 

APPEAL— Dismissah— Escape  by  Accused.  The  Criminal  Ccurt 
of  Appeals  will  not  consider  an  appeal  unless  the  defendant  is 
where  he  can  be  made  to  respond  to  any  Judgment  or  order 
which  may  be  rendered  in  the  case.     And  where  the  defendant 
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makes  his  escape  from  the  custody  of  the  law,  and  is  at  largre 
as  a  fugitive  from  Justice,  this  court  will  on  motion  dismiss 
the  appeal. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Courts  Blaine  County;  Frank    M.    Bailey, 

Judge, 

P.  F.  Tyler  was  convicted  of  forgery  and  appealed.  Motion 
by  the  State  to  dismiss  the  appeal,  for  the  reason  that  appellant 
had  escaped  from  the  custody  of  the  law  and  was  a  fugitive  from 
justice.     Appeal  dismissed,  and  cause  remanded,  with  directions. 

See,  also,  2  Okla.  Cr.  455,  102  Pac.  716. 

Plaintiff  in  error,  P.  F.  Tyler,  was  indicted  in  the  district 
court  of  Blaine  county,  tried  by  a  jury,  and  foiind  guilty  of  the 
crime  of  forgery.  Motions  for  a  new  trial  and  in  arrest  of  judg- 
ment having  been  made,  and  overruled  and  exceptions  allowed, 
the  court  adjudged  according  to  the  verdict,  on  the  22d 
day  of  April,  1909,  that  he-,  P.  F.  Tyler,  be  sentenced  to  the 
state  prison  to  be  confined  at  hard  labor  for  a  term  of  three 
years;  term  to  begin  at  the  time  said  defendant  is  delivered  to 
the  warden  of  the  state  prison.  On  the  same  day  he  prayed  an 
appeal  to  the  Criminal  Court  of  Appeals,  which  was  granted,  and 
60  days  were  given  him  in  which  to  prepare  and  serve  a  case-made. 
On  June  19th  the  time  was  extended  30  days  from  the  21st  day 
of  June.  On  July  17,  1909,  there  was  filed  with  the  clerk  of 
this  court  a  petition  in  error  and  case-made,  together  with  proof 
of  service  of  notices  of  appeal,  upon  H.  N.  Boardman,  county  at- 
torney for  Blaine  county,  and  E.  J.  Warner,  clerk  of  the  district 
court  of  said  county. 

On  the  5th  day  of  November,  1909,  there  was  filed  in  this 
case  the  motion  of  the  Attorney  General,  on  behalf  of  the  state,  to 
dismiss  the  appeal,  which  motion  is  as  follows: 

"Comes  now  the  above-entitled  defendant  in  error,  the  state 
of  Oklahoma,  by  its  Attorney  General,  Charles  West,  and  the  As- 
sistant Attorney  General,  Charles  L.  Moore,  and  moves  the  above- 
entitled  court  to  grant  an  order  dismissing  the  plaintiff  in  error's 
appeal  filed  herein,  and  in  support  hereof  alleges  and  states:     (1) 
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That  the  plaintiff  in  error  herein  has  heretofore,  until  the  6th 
day  of  August,  A.  D.  1909,  been  confined  and  imprisoned  in  the 
county  jail  of  Blaine  county,  state  of  Oklahoma,  and  was  so  con- 
fined and  imprisoned  therein  under  and  by  virtue  of  an  order 
of  the  district  court  of  Blaine  county,  Okla.,  and  also  under  and  by 
virtue  of  an  order  of  the  above-entitled  Criminal  Court  of  Appeals 
of  the  state  of  Oklahoma,  pending  his  appeal  herein,  and  while  in 
default  of  bail.  That  on  the  6th  day  of  August,  A.  D.  1909,  while 
the  said  P.  F.  Tyler  was  then  and  there  so  imprisoned  and  con- 
fined in  said  jail,  under  and  by  virtue  of  the  above-described  or- 
ders, the  said  P.  F.  Tyler  did  then  and  there  unlawfully  and 
wrongfully,  and  without  authority  of  law,  make  his  escape  from 
the  said  jail,  and  did  thereafter  flee  from  the  said  county  of  Blaine 
and  from  the  state  of  Oklahoma,  and  that  the  said  plaintiff  in 
error,  P.  F.  Tyler,  is  at  this  time  a  fugitive  from  justice  and  his 
present  whereabouts  unknown.  That  by  reason  thereof  the  said 
plaintiff  in  error,  P.  F.  Tyler,  has  abandoned  his  appeal  in  the 
above-entitled  cause  of  action,  and  has  wrongful Iv  and  unlawfully 
fle4  from  the  jurisdiction  of  the  above-entitled  court,  and  is  not 
longer  entitled  to  have  his  appeal  considered  and  determined  in 
the  above-entitled  court,  and  all  of  which  actions  upon  the  part  of 
the  said  plaintiff  in  error,  P.  F.  Tyler,  have  been  voluntary  and 
wrongful  and  unlawful  and  contrary  to  law  and  the  orders  of  the 
court.  In  support  hereof  are  attached  the  affidavits  of  George 
A.  McArthur,  P.  W.  Southwick,  and  W.  B.  Skeen,  and  by  this 
reference  made  a  part  hereof.  Wherefore,  the  defendant  in  error 
respectfully  prays  the  court  to  grant  and  issue  an  order  dismiss- 
ing the  plaintiff  in  error^s  appeal  herein,  and  remanding  this  case 
to  the  trial  court,  with  instructions  to  carry  into  effect  the  original 
judgment  and  sentence  of  the  court  herein.^^ 

This  motion  is  founded  on  the  affidavit  of  George  A.  Mc- 
Arthur, sheriff  of  Blaine  county,  which  affidavit  is  as  follows: 

"I,  George  A.  McArthur,  of  lawful  age,  after  being  first  duly 
gwom,  do  depose  and  say :  That  J.  am  the  duly  elected,  qualified, 
and  acting  sheriff  of  Blaine  county,  state  of  Oklahoma,  and  that 

I  have  been  such  sheriff  since  on  or  about  the day  of , 

A.  D. .  I  further  certify  and  state  that  I  have  been  person- 
ally acquainted   with  the  above-named  plaintiff  in  error,   P   F. 

Tyler,  for years  last  past.     That  the  said  P.  F.  Tyler  was 

convicted  of  the  offense  of  forgery  in  the  second  degree  upon  the 
trial  of  the  case  to  -eview  which  his  appeal  to  the  abovb-entitled 
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court  has  been  taken.  That  in  the  trial  of  the  said  ease  in  the 
'listrict  court  of  Blaine  county,  Okla.,  which  said  case  was  and 

there  entitled,  'Case  No.  ^,  The  State  of  Oklahoma,  Plaintiff, 

V.  P.  F.  Tyler,  Defendant/  the  said  defendant,  P.  F.  Tyler,  was 
sentenced  by  the  trial  court  to  tiiree  years'  imprisonment,  at  hard 
labor,  in  the  State  Penitentiary  at  McAlester,  Okla,  as  shown  by 

he  records  and  proceedings  in  said  case.     That  on  the day 

of ,  A.  D.  - — ,  the  said  P.  F.  Tyler  was  remanded  by  the 

Criminal  Court  of  Appeals  to. my  care  and  custody  as  sheriff  of 
Blaine  county,  Okla.,  and  was  thereafter  detained  and  imprisoned 
in  the  conmion  jail  of  Blaine  county,  Okla.,  in  the  town  of  Wa- 
tonga  therein,  under  and  by  virtue  of  said  order  and  commitment. 
That  thereafter,  to  wit,  on  the  6th  day  of  August,  A.  D.  1909, 
while  the  said  P.  F.  Tyler  was  so  confined  and  imprisoned  in  said 
common  jail  of  Blaine  county,  Okla.,  and  in  my  care  and  custody, 
as  the  sheriff  of  said  county,  he,  the  said  P.  F.  Tyler,  did  then 
and  there,  without  my  knowledge  or  consent  and  against  my  will, 
escape  from  said  common  jail  of  Blaine  county,  Okla.,  and  flee 
from  said  Blaine  county  and  from  the  state  of  Oklahoma,  and 
that  the  said  P.  F.  Tyler  is  at  this  time  a  fugitive  from  justice, 
and  his  present  whereabouts  is  to  this  affiant  unknown." 

Also  the  affidavits  of  P.  W.  South  wick  and  W.  B.  Skeen,  dep- 
uty sheriffs  of  said  county,  corroborating  the  foregoing  affidavit, 
notice  of  the  motion  to  dismiss  was  served  on  counsel  for  plain- 
tiff in  error.  The  cause  was  submitted  on  said  motion  on  Novem- 
ber 6,  1909. 

Baker  &  Bloss,  for  plaintiff  in  error 

Chas.  West,  Atty.  (Jen.,  and  Chas.  L.  Moore,  Asst.  Atty.  Gen., 
and  H,  N.  Boardman,  County  Atty.,  for  the  State. 

DOYTjE,  Judge  (after  stating  the  facts  as  above).  The 
question  presented  for  decision,  by  the  motion  of  the  Attorney 
General  on  behalf  of  the  state,  in  this  case,  is  a  new  one  in  this 
court,  although  the  like  question  has  often  been  considered  and  de- 
cided by  other  courts  of  last  resort.  It  will  be  observed  that  it 
is  shown  by  the  affidavit  of  the  sheriff  of  Blaine  county,  upon 
which  the  motion  to  dismiss  is  founded,  that  the  plaintiff  in  er- 
ror, P.  F.  Tyler,  escaped  from  his  custody  on  the  6th  day  of 
August,  1909,  and  is  at  large  as  an  escaped  convict.     His  appeal 


Digitized  by  VnOOQ IC 


Tyler  v.  State.  183 


Opinion  of  the  Court. 


to  this  court  was  perfected  on  July  17,  1909.  There  has  been  no 
appearance  on  behalf  of  the  plaintiff  in  error  to  resist  the  motion. 
However  it  may  be  •argued  that  under  the  provisions  of  the  act 
Df  criminal  procedure,  the  defendant  is  entitled  to  have  his  ap- 
peal considered.  Section  5606,  Wilson's  Rev.  &  Ann.  St.  1903, 
providei« : 

"An  appeal  to  the  Criminal  Court  of  Appeals  may  be  taken 
by  the  defendant,  as  a  matter  of  right  from  any  judgment  against 
him;  and  upon  the  appeal,  any  decision  of  the  court,  or  inter- 
mediate order  made  in  the  progress  of  the  case  may  be  reviewed.** 

Doubtless  this  is  the  law ;  and,  if  the  defendant  in  this  case 
had  remained  in  the  custody  of  the  law,  his  appeal  would  have 
been  considered  upon  the  assignments  of  error,  and  the  judg- 
ment against  him  reviewed  by  this  court,  but  he  cannot  unlawfully 
escape  from  the  custody  of  the  law,  and,  while  he  is  at  large  as 
an  escaped  convict  and  fugitive  from  justice,  claim  the  right  to 
have  his  appeal  considered  and  determined,  and  thus  obtain  a 
review  by  this  court  of  the  judgment  and  rulings  of  which  he 
complains. 

From  a  review  of  the  authorities  we  are  convinced  that  it  is 
no  part  of  our  duty  as  an  appellate  court  to  consider  or  review 
rhe  judgment,  orders,  and  rulings  of  which  he  complains,  while 
he  is  at  large  as  an  escaped  convict.  Such  has  been  the  uniform 
holding  of  the  courts  of  last  resort  in  other  jurisdictions,  and  it 
meets  our  full  approval.  In  the  language  of  Chief  Justice  Waite, 
in  Smith  v.  United  States.  94  U.  S.  97,  24  L.  Ed.  32,  we  may  say 
of  the  case  at  bar: 

"If  we  affirm  the  judgment,  he  is  not  likely  to  appear  to 
submit  to  liis  sentence.  If  we  reverse  it  and  order  a  new  trial, 
he  will  appear  or  not  as  he  may  consider  most  for  his  interest. 
Under  such  circumstances  we  are  not  inclined  to  hear  and  decide 
what  may  prove  to  be  only  a  moot  case." 

While  it  is  the  constitutional  right  of  the  accused,  in  a  crim- 
inal prosecution  "to  be  heard  by  himself  and  counsel,"  it  must  be 
held,  we  think,  that  he  has  no  right  to  appear  by  counsel  alone 
after  he  has  escaped  from  lawful  custody  and  is  at  large. 

"A  provision  of  the  Constitution  that  the  defendant  has  a 
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right  to  be  heard  in  person  or  by  counsel  does  not  entitle  the  de- 
fendant to  appear  by  counsel  when  he  has  escaped/'  {Com,  v. 
Andrews,  97  Mass.  643;  People  v.  Oenet,  59  N.  Y.  80,  17  Am. 
Rep.  315.)  • 

In  Maine  the  court  declined  to  hear  argument  until  the  de- 
fendant was  brought  into  custody.  This  is  probably  the  earliest 
case  in  the  United  States.     Anonymous,  31  Me.  592. 

'*  Where  an  appeal  is  taken  to  a  higher  court,  and  the  defend- 
ant is  not  required  to  personally  appear  before  the  appellate  court, 
the  fact  of  the  escape  is  usually  brought  to  the  court's  notice  by 
affidavit  filed  by  the  prosecution." 

See  People  v.  Redinger,  55  Cal.  290,  36  Am.  Rep.  32 ;  Sher- 
man  v.  Com.,  14  Grat.  (Va.)  677. 

In  McOowan  t\  People,  104  111.  100,  44  Am.  Rep.  87,  Chief 
Justice  Scott  said: 

'*The  plaintiffs  in  error  are  in  no  position  to  invoke  the  judg- 
ment of  this  court  in  respect  to  the  errors  alleged  to  have  been 
committed  on  their  trial  and  conviction  in  the  court  *below.  '  They 
do  not  stand  ready  to  abide  that  judgment  when  pronounced,  but 
since  suing  out  the  writ  they  have  broken  jail,  and  fled  from  the 
custody  of  thfe  oliicer,  and  are  standing  in  defiance  of  the  law  and 
iis  officers.  It  is  a  matter  within  the  discretion  of  the  court 
whether  we  will  hear  the  writ  imder  these  circumstances.  The 
better  practice  clearly  is  that  the  cause  shall  not  proceed  to  a 
hearing  when  the  persons  to  be  aflfected  are  not  within  the  juris- 
diction of  the  court  to  answer  to  its  judgment,  but  are  in 
the  attitude  of  fugitives  from  justice.  While  it  is  not  es- 
sential to  the  validity  or  binding  force  of  any  judgment 
which  may  be  rendered  by  this  court  upon  exceptions  presented 
by  one  who  has  been  convicted  upon  a  criminal  charge  that  he 
should  be  present  in  court,  either  at  the  hearing  of  the  cause  or 
upon  the  rendering  of  the  judgment,  yet  it  would  be  idle  for  the 
court  to  proceed  to  determine  the  questions  presented  when  the 
possibility  of  enforcing  whatever  judgment  it  might  pronounce 
must  depend  upon  the  option  of  the  fugitive  to  return  into  cus- 
tody, or  upon  the  remote  chances  of  their  ultimate  recapture  by 
the  officers  of  the  law.  Before  the  powers  of  the  court  can  appro- 
priately be  called  into  action  in  a  criminal  procedure  like  this, 
the  person  to  be  affected  by  the  judgment  ought  to  be  within  the 
control  of  the  court  below,  either  actually  by  being  in  custody,  or 
constructively  by  being  on  bail.    The  reason  of  tlie  rule  is  obvious. 
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Should  a  hearing  of  the  cause  result  in  an  affirmance  of  the  judg- 
ment below,  the  escaped  prisoners  would  not  be  likely  to  return 
voluntarily  to  meet  the  execution  of  the  sentence.  Should  a  re- 
versal result,  they  might  return  and  submit  to  another  trial,  or 
not,  as  the  grounds  of  the  decision  might  suggest  to  them  the 
prudence  of  one  or  the  other  course  of  action.  We  do  not  think 
it  would  subserve  the  ends  of  justice  to  permit  persons  charged 
with  crime  to  speculate  in  this  manner  upon  their  chances  of 
escape  or  conviction.  Persons  appealing  to  this  court  for  redress 
should  stand  in  an  attitude  to  accept  and  abide  the  result,  what- 
ever that  may  be.  The  authorities  upon  the  question  are  in  har- 
mony with  the  reason  of  the  rule.     ♦     ♦     ♦  »^ 

The  appellant,  by  escaping  from  jail,  where  he  was  being  held 
pending  a  determination  of  his  appeal  to  this  court,  has  volun- 
tarily withdrawn  himself  from  the  jurisdiction  of  the  court.  So 
far  as  he  has  any  right  to  be  heard  under  the  Constitution,  and 
the  statute  before  this  court,  he  must  be  deemed  to  have  waived 
it  by  escaping  from  the  custody  of  the  law.  Where  a  person  con- 
victed of  a  felony  has  escaped  from  the  custody  of  the  law,  no 
order  or  judgment,  if  any  should  be  rtiade,  can  be  enforced  against 
him,  and  appellate  courts  will  not  give  their  time  to  proceedings 
which,  for  their  effectiveness,  must  depend  upon  the  consent  of  an 
escaped  convict.  While  we  find  no  express  provision  of  our  stat- 
ute authorizing  a  dismissal  of  an  appeal  in  a  criminal  case  for  the 
reasons  stated  in  the  present  motion,  we  are  of  opinion  that  the 
appellant  by  his  own  act  has  waived  the  right  to  have  his  ease 
considered  and  determined.  In  this  conclusion  we  are  sustained 
by  the  authorities  quoted,  and  many  others. 

For  the  reasons  given,  the  motion  of  the  Attorney  General  to 
dismiss  the  appeal  is  sustained,  and  the  cause  remanded  to  the 
district  court  of  Blaine  county,  with  directions  to  cause  the  judg- 
ment and  sentence  to  be  carried  into  execution. 

FUBMAN,  Presiding  Judge,  and  OWEX,  Judge,  concur. 
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Kid  Kelley  v.  United  States. 

No.  728.  Ind.  T.     Opinion  Filed  November  18,  1909. 

(104   Pac    922.) 

COURTS — Jurisdiction — Criminal  Court  of  Appeals  at  8ucc«Mor  to 
Territorial  CouK.  The  Criminal  Court  of  Appeals  of  Oklahoma, 
as  the  successor  to  the  United  States  Court  of  Appeals  of  the 
Indian  Territory  in  all  criminal  causes  pending:  therein  not 
transferred  to  the  United  States  Circuit  or  District  Courts  for 
the  state  of  Oklahoma,  did  not  acquire  Jurisdiction  of  a  capital 
case,  where  a  final  decision  had  been  rendered  by  said  federal 
court  several  weeks  prior  to  the  admission  of  Oklahoma  as  a 
state,  in  which  cause  no  motion  or  petition  for  rehearinsr  had 
been  filed,  or  was  pendingr,  and  wherein  a  writ  of  error  had  ap- 
parently been  allowed  to  the  United  States  Circuit  Court  of  Ap- 
peals of  th^  Eighth  Circuit. 

(Syllabus  by  the  Court.) 

Error  from  the  United  Statej^  Court  for  the  Southern  District  of 

the  Indian  Territory/;  Hosea  Townsend,  Judge, 

Kid  Kelley  was  convicted  of  murder,  and  appealed  to  the 
United  States  Court  of  Appeals,  whence  the  cauee  was  transferred 
to  the  Supreme  Court  of  the  State  of  Oklahoma,  and  thence  to 
the  Criminal  Court  of  Appeals.     Cause  stricken  from  docket. 

Chas,  West,  Atty.  Gen.,  and  Chas.  L,  Moore,  Asst.  Atty.  Gen., 
for  the  State. 

PER  CURIAM.  Appellant  Kid  Kelley  was  indicted,  tried,  and 
convicted  of  murder,  and  sentence  of  death  was  pronounced 
against  him.  The  killing  occurred  at  Tishomingo  on  January  11, 
1004.  From  the  judgment  and  sentence  an  appeal  was  taken  to 
the  United  States  Court  of  Appeals  for  the  Indian  Territory.  On 
September  26,  1907,  the  judgment  of  the  lower  court  was  affirmed 
in  an  opinion  rendered  by  Clayton,  Justice,  in  which  Gill,  Chief 
Justice,  and  Lawrence,  Justice,  concurred.  From  this  judgment 
it  appears  that  a  writ  of  error  was  allowed  on  October  10,  1907, 
to  the  United  States  Circuit  Court  of  Appeals  for  the  Eighth  Cir- 
cuit, and  on  said  day  it  appears  from  the  files  the  following  order 
slaying  execution  was  made: 
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**Uiiited  States  Court  of  Appeals  in  the  Indian  Territory, 
Kid  Kelley,  Plaintiflf  in  Error,  v.  United  States,  Defendant  in 
Error.  Stay  of  Execution.  Whereas,  lately  at  the  Septembei*, 
A.  D.  1907,  term  of  United  States  Court  of  Appeals  for  the  In- 
dian Territory  at  South  McAlester  in  a  suit  pending  in  said  court 
between  Kid  Kelley,  plaintiff  in  error,  and  the  United  States, 
defendant  in  error,  a  judgment  and  sentence  was  rendered  against 
the  said  Kid  Kelley  and  the  said  Kid  Kelley  has  obtained  a  writ 
of  error  to  the  United  States  Circuit  Court  of  Appeals  for  the 
Eighth  Circuit  at  St.  Louis^  Missouri,  to  reverse  the  judgment  and 
sentence  in  the  aforesaid  suit  and  the  citation  directed  to  the 
United  States  of  American  citing  and  admonishing  the  United 
States  of  America  to  be  and  appear  in  the  United  States  Court 
of  Appeals  in  the  Eighth  Circuit  at  the  City  of  St.  Louis,  Mis- 
souri, sixty  days  from  and  after  the  date  of  said  citation;  which 
citation  has  been  duly  served.  It  is  therefore  ordered  and  directed 
that  the  execution  of  said  judgment  and  sentence  be  and  the  same 
is  hereby  stayed  and  superseded  subject  to  the  order  and  judgment 
of  the  United  States  Circuit  Court  of  Appeals  for  the  Eighth  Cir- 
cuit at  St.  Louis.  Dated  this  10th  day  of  October,  1907.  W.  H. 
H.  Clayton,  Judge  of  the  United  States  Court  of  Appeals  in  the 
Indian  Territory.*' 

Upon  the  admission  of  Oklahoma  the  files  in  said  cause  w6re 
transferred  to  the  Supreme  Court  of  the  state  of  Oklahoma,  and 
upon  the  organization  of  the  Criminal  Court  of  Appeals  were 
transferred  by  the  Supreme  Court  to  this  court. 

On  April  1,  1909,  the  Attorney  General  filed  a  motion  to  strike 
said  cause  from  the  docket,  which  motion  is  as  follows: 

^'Comes  now  the  Attorney  General,  and  informs  the  court 
that  he  is  advised  that  this  cause  is  inadvertently  and  erroneously 
upon  the. docket,  in  that  final  decision  had  been  rendered  by  the 
United  States  Court  of  Appeals  of  Indian  Territory  prior  to  state- 
hood; the  said  court  at  the  time  of  said  decision  having  full,  jur- 
isdiction of  the  subject-matter  of  the  action.  He  therefore  sug- 
gests and  recommends  that  the  said  cause  be  stricken  from  the 
docket  of  this  court  as  improvidently  thereon." 

From  our  examination  of  the  files  and  records  in  the  case  we 
must  conclude  that  the  Supreme  Court  of  Oklahoma  or  this  court 
has  never  acquired  jurisdiction  in  said  cause,  as  no  motion  or  peti- 
tion for  rehearing  appears  to  Jiave  been  filed  in  the  case  before 
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the  United  States  Court  of  Appeals  for  the  Indian  Territory,  and 
apparently  a  writ  of  error  was  obtained  to  the  United  States  Court 
of  Appeals  for  the  Eighth  Circuit  at  St.  Louis. 

The  motion  of  the  Attorney  General  is  allowed.  It  is  there- 
fore by  the  court  ordered  that  said  cause  be  stricken  from  the 
docket. 


Wesley  Yandel  v.  Territory 

No.   2118.     Opinion  Filed   Xovcimber   IS.    1909. 
(104   Pac.   923.) 

1.  COURTS— Criminal  CouK  of  Appeals — RuIm  of  Praetico — 
'Power  to  Make.  The  power  to  make  reaaonable  rules  for  the 
refiTulation  of  the  practice  before  the  Criminal  Court  of  Appeals 
is  expressly  conferred  upon  the  court  by  statute.  &eeiion  10, 
art.   2,  c.   14,  p.   172,  Sess.  Laws   1909. 

2.  APPEAL — Review — Dismissal  of  Appeal — Grounds.  A  motion 
to  dismiss  an  appeal  for  want  of  prosecution  will  be  sustained, 
where  the  record  shows  there  has  been  a  failure  by  the  appel- 
lant to  comply  with  the  rules  and  orders  of  the  court  in  said 
case. 

(Syllabus  'by  the  Court) 

Appeal  from  District  Court,  Pottawatomie  County;  B.  F,  Burwell, 

Judge. 

Wesley  Yandel  was  convicted  of  manslaughter  in  the  first  de- 
gree, and  he  appeals.    Appeal  dismissed. 

PER  CUEIAM.  On  the  2l8t  day  of  March,  1906,  the  grand 
jury  returned  into  the  district  court  in  and  for  Pottawatomie 
county,  Okla.  T.,  an  indictment  against  Wesley  Yandel  and  Ben 
Mitchell,  charging  them  with  tlie  crime  of  murder.  I'he  defend- 
ants were  arraigned  and  pleas  entered,  and  on  March  29,  1906,  on 
application  of  the  defendants,  a  severance  was  granted,  and  the 
court  ordered  that  the  cause  proceed  to  trial  against  the  defendant 
Wesley  Yandel.     The  trial  was  begun  on  said  day,  and  on  the 
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3l8t  day  of  March,  1906,  the  jury  returned  into  court  a  verdict 
against  the  defendant  Wesley  Yandel,  finding  him  guilty  of  man- 
slaughter in  the  first  degree.  Motions  for  new  trial  and  in  arrest 
of  judgment  were  duly  filed  and  overruled  by  the  court  and  ex- 
ceptions allowed.  Thereupon  the  defendant  was  sentenced  to  servi 
a  term  of  eight  years  in  the  penitentiary.  Time  was  given  to  the 
defendant  in  which  to  make  and  serve  a  case-made  on  his  appeal 
to  the  Supreme  Court,  and  his  bail  was  fixed  at  $7,000,  which  was 
given.  On  March  25,  1907,  the  case-made  and  petition  in  error 
was  filed  in  the  Supreme  Court  of  the  territory  of  Oklahoma. 
Upon  the  admission  of  Oklahoma  as  a  state  the  case  was  transfer- 
red to  the  Supreme  Court  of  the  state  of  Oklahoma.  iTpon  the 
organization  of  the  Criminal  Court  of  Appeals,  as  directed  by 
statute,  the  Supreme  Court  transferred  the  case  to  this  court,  but 
no  record,  case-made,  and  petition  in  error  have  ever  been  trans- 
fered  to  this  court.  N*o  appearance  has  ever  been  made  in  this 
court  on  behalf  of  the  defendant,  although  said  case  has  been  con- 
tinued from  term  to  term  since  the  organization  of  this  court. 

For  this  reason,  it  appearing  that  the  defendant  has  aban- 
doned his  appeal,  the  appeal  is,  on  the  motion  of  Assistant  Attor- 
ney Creneral,  Charles  L.  Moore,  dismissed  for  want  of  prosecution, 
with  dir^tions  to  the  district  court  of  Pottawatomie  county  to 
enforce  the  judgment  and  sentence. 


Ex  parte  B.  M.  Cranford. 

Xo.  A- 424.     Opinion  Filed  November  22,  1909. 

(105   Pac.   367.) 

HABEAS  CORPUS— Grounds  for  Relief.  Section  4867,  WU- 
8on*s  Rev.  &  Ann.  St.  1903.  provides:  "No  court  or  Judgre 
shall  inquire  into  the  legality  of  any  Judfirment  or  process 
whereby  the  party  is  in  custody,  or  dischargre  him  when  the 
term  of  commitment  has  not  expired,  in  either  of  the  cases  follow- 
ing:    •     •     •     (2)   Upon  any  process  issued   on  any   final  Judg- 
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ment  of  a  court  of  competent  Jurisdiction.*'  Held,  upon  appli- 
cation for  writ  of  habeas  corpus  showincr  commitment  on  Judg- 
ment of  conviction  for  the  crime  of  adultery,  that  the  writ  be 
denied  and  rule  to  show  cause  refused. 

2.  ARREST — Bench  Warrant — Bill  of  'Rjghts.  The  declaration  of 
section  30  of  the  Bill  of  Rights  that  "no  warrant  shall  Issue 
but  upon  probable  cause,  supported  by  oath  or  aftlrmatlon, 
describing  as  particularly  as  may  be  the  place  to  be  searched, 
and  the  person  or  thing  to  be  seised,"  has  no  application  to  a 
bench  warrant  issued  upon  an  information  filed  in  the  district 
court  pursuant  to  the  finding  of  an  examining  magistrate, 
wherein  the  party  charged  by  complaint  filed  has  been  bound' 
over  on  the  finding  of  probable  cause  to  await  the  action  of 
the   district   court. 

3.  ADUiLTERY— Persons  Entitled  to  Prosecute.  Under  secUon 
2264,  Wilson's  Rev.  &  Ann.  St  1903,  defining  adultery,  and  re- 
quiring that  "prosecution  for  adultery  can  be  commenced  and 
carried  on  against  either  of  the  parties  to  the  crime  only  t>y 
his  or  her  own  husband  or  wife,  as  the  case  may  be,  or  by  Hhe 
husband  or  wife,  of  the  other  party  lo  the  crime:  Provided, 
that  any  person  may  make  complaint  when  persons  are  living 
together  In  open  and  notorious  adultery."  held  that,  in  a  pros- 
ecution commenced  and  carried  on  by  the  wife  of  defendant, 
the  fact  that  defendant's  wife  obtained  a  divorce  before  his 
trial  did  not  deprive  the  district  court  of  Jurisdiction  to  try  the 
cause. 

4.  HABEAS  CORPUS— Remedy  by  Writ  of  Error  or  Appeal.  Ap- 
pellate courts  uniformly  hold  that  the  writ  of  habeas  corpus  id 
not  to  take  the  place  of  a  writ  of  error  or  of  an  appeal. 

(Syllabus   by   the  Court.) 

Original  application  bj'  B.  M.  Cranford  for  writ  of  habeas 
corpus.     Writ  denied. 

B.  M.  Cranford,  petitioner,  was  convicted  in  the  district  court 
of  Pontotoc  county  of  the  crime  of  adultery,  and  was  thereupon 
sentenced  to  imprisonment  in  the  state  prison  for  a  term  of  five 
years. 

Crawford  <&  Bolen,  for  petitioner. 

Chas.  West,  Atty.  Gen.,  and  Chas.  L.  Moore,  Asst.  Atty.  Gen., 
for  the  State. 

DOYLE,  Judge.  On  November  12,  1909,  there  was  filed  in 
this  court  a  petition  duly  verified,  praying  that  a  writ  of  habeas 
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corpus  issue  to  T.  J.  Smitli,  sheriff  of  Pontotoc  county,  and  that, 
upon  a  hearing  thereon,  petitioner  be  discharged. 

The  petition,  in  substance,  avers  that  on  the  12th  day  of 
June,  1909,  Mary  E.  Cranford,  then  the  wife  of  petitioner,  made 
complaint  on  oath  before  H.  J.  Brown,  a  justice  of  the  peace  of 
Pontotoc  county,  wherein  petitioner  was  charged  with  the  crime 
of  adultery ;  that  on  the  15th  day  of  June,  1909,  upon  a  prelim- 
inary examination  had  before  said  justice  of  tlie  peace,  petitioner 
was  held  for  trial  in  the  district  court  of  said  county^  and  on  the 
24th  day  of  June,  1909,  Robert  Wimbish,  county  attorney  for  said 
county,  filed  in  the  said  district  court  an  information  charging 
petitioner  with  the  crime  of  adultery,  which  information,  omitting 
the  title  is  as  follows: 

"Comes  now  Robt.  Wimbish,  the  duly  qualified  and  acting 
county  attorney  in  and  for  Pontotoc  county,  state  of  Oklahoma, 
and  gives  the  district  court  of  the  Seventh  judicial  district  of  said 
coun^  and  state  of  Oklahoma  to  know  and  be  informed  that  the 
above-named  defendant,  B.  M.  Cranford,  late  of  Pontotoc  county, 
did  in  the  year  of  our  Lord  one  thousand  nine  hundred  and  nine 
commit  the  crime  of  adultery  in  the  manner  and  form  as  follows: 
That  is  to  say,  the  said  defendant  did  in  said  county  and  state  at 
the  date  above  named  unlawfully,  wilfully,  and  feloniously  live  in 
open  and  notorious .  adultery  with  one  Maggie  Jones,  a  female 
person,  the  said  B.  M.  Cranford  being  then  and  there  a  male  per- 
son and  being  then  and  there  lawfully  married  to  another  female 
person,  to  wit,  Mary  E.  Cranford;  and  the  said  B.  M.  Cranford, 
a  male  person,  did  then  and  there  unlawfully,  wilfully,  and  felon- 
iously and  voluntarily  have  sexual  intercourse  witli  one  Maggie 
Jones,  a  female  person,  the  said  B.  M.  Cranford  being  then  and 
there  lawfully  married  to  another  female  person,  to  wit,  Mary  E. 
Cranford,  contrary  to  the  form  of  the  statute  in  such  cases  ma3e 
und  provided,  and  against  the  peace  and  dignity  of  the  state  of 
Oklahoma.  Robt.  Wimbish,  County  Atty.  State  of  Oklahoma, 
Pontotoc  County.  I,  Robt.  Wimbish,  being  duly  sworn  on  oath 
do  state  tTiat  the  facts  set  out  in  the  foregoing  information  are 
true  based  on  lawful  information  and  belief.  Robt.  Wimbish. 
Subscribed  and  sworn  to  by  Robt.  Wimbish  this  the  24th  dav  of 
June,  1909.     W.  T.  Cox,  Clerk  Dist.  Court,  Pontotoc  Co.,  Okla.'^ 

Petitioner  further  avers  that  he  was  again  arrested  upon  a  bench 
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warrant  issued  upon  said  information;  that  on  the  13th  day  of 
October,  1909,  he  was  tried  and  found  guilty  as  charged;  that  on 
the  9th  day  of  Xovember,  1909,  the  said  court  rendered  judgment 
on  said  verdict,  and,  in  accordance  therewith,'  sentenced  him  to 
imprisonment  in  the  penitentiary  for  a  term  of  five  years;  that  he 
is  now  held  in  the  common  jail  of  Pontotoc  county  in  the  custody 
of  said  sheriff.  Petitioner  avers  that  said  judgment  is  illegal  and 
void,  and  his  restraint  thereunder  is  illegal  and  unauthorized,  for 
the  following  reasons,  to  wit: 

"First,  because  the  information  is  not  verified  as  is  required 
by  law,  the  same  being  verified  by  the  county  attorney,  ^based  on 
lawful  information  and  belief,^  the  sworn  affidavit  of  the  said 
Mary  E.  Cranford  not  being  attached  to  the  information  and  made 
a  part  thereof,  and  no  allegation  in  said  information  as  to  what 
the  lawful  information  was  and  no  allegation  that  it  was  based  on 
said  affidavit  of  Mary  E.  Cranford,  and  was  not  positively  sworn 
to,  as  required  by  law,  announced  by  this  court  in  the  Salter  Case, 
2  Okla.  Cr.  464,  102  Pac.  719,  and  that  said  court  had  no  juris- 
diction of  the  case,  and  that  said  judgment  is  absolutely  void; 
second,  for  the  reason  that  Mary  E.  Cranford,  who  had  been  the 
wife  of  your  petitioner  at  the  time  of  the  alleged  crimes,  filed  a 
suit  in  the  district  court  of  Pontotoc  county,  Okla.,  and  on  the 
29th  day  of  June,  1909,  and  long  before  this  case  was  tried,  ob- 
tained a  divorce  from  this  petitioner,  and  that  no  notice  of  appeal 
was  given  within  10  days,  and  that  no  appeal  has  been  taken,  and 
that  at  the  time  of  the  trial,  verdict,  and  judgment  she  was 
not  the  wife  of  this  petitioner,  and  that  no  prosecution  could  be 
'carried  on'  by  her,  but  said  suit  was  abated;  wherefore  your  pe- 
titioner asks  that  a  writ  of  habeas  corpus  issue,  and  that  upon 
liearing  he  be  discharged." 

To  this  application,  the  Attorney  General  filed  a  demurrer  as 
follows : 

"Comes  now  on  tliis  15th  day  of  November,  1909,  the  At- 
torney General,  and  for  and  upon  behalf  of  the  state  of  OKJa- 
homa  demurs  to  the  petition  in  the  above-entitled  matter  for  the 
reason  that  same  docs  not  state  facts  sufficient  to  entitle  the  peti- 
tioner to  a  disclmrge,  in  that  it  is  immaterial  that  the  complain- 
ing witness,  Mary  E.  Cranford,  had  procured  a  divorce  from  the 
petitioner  after  the  commission  of  the  alleged  offense,  and  after 
jurisdiction  had  attached  over  the  person  of  the  petitioner  and  the 
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Bubject-matter  of  the  action  before  the  trial  was  had  thereon,  as 
the  divorce  granted  for  the  adultery  charge  could  not  abate  the 
offense,  nor  divest  the  court  of  jurisdiction  of  the  subject-maTter 
thereof.  Second.  That  the  irregularities  complained  of  as  to 
the  verification  of  the  information  could  not  be  attacked  collater- 
ally on  habeas  corpus,  but  could  only  be  attacked  by  appeal  after 
objection  made  in  due  time  and  exceptions  saved  to  the  action 
of  the  trial  court  thereon." 

We  are  of  opinion  that  the  demurrer  should  be  sustained.  It 
appears  by  the  averments  of  the  petition  that  the  issuance  of  the 
writ,  or  a  rule  on  said  sheriff  to  show  cause  why  the  writ  of  habeas 
corpus  should  not  be  issued  for  petitioner's  release,  would  result 
in  a  return  that  said  sheriff  holds  the  prisoner  by  virtue  of  the 
sentence  of  the  district  court  of  Pontotoc  county.  The  facts  be- 
fore the  court  are  precisely  the  same  as  if  the  writ  of  habeas  corpus 
had  been  served  or  a  rule  to  show  cause  Iiad  l»een  made.  The 
court  can  determine  the  rights  of  the  petitioner  to  be  released, 
upon  the  pleadings  as  correctly  and  with  more  convenience,  in 
the  administration  of  justice,  than  if  the  writ,  or  a  rule  to  show 
cause,  had  issued.  Upon  principles  which  may  be  considered  to  be 
well  settled  in  this  court,  it  can  have  no  right  to  issue  this  writ  of 
habeas  corpus  as  a  means  of  reviewing  the  judgment  of  the  dis- 
trict court  upon  the  ground  of  error  in  its  proceedings;  but  if  it 
shall  appear  that  the  district  court  had  no  jurisdiction  to  render 
the  judgment  which  it  gave,  and  imder  which  the  petitioner  is 
held  a  prisoner,  it  is  not  only  within  the  powers  of  this  court,  but 
it  is  its  duty  to  allow  the  writ  of  habeas  corpus  and  discharge  the 
petitioner.  Ex  parte  Charles  Johnson,  1  Okla.  Cr.  414,  98  Pac. 
461;  Ex  parte  Oudenoge,  2  Okla.  Cr.  110,  100  Pac.  39;  Ex  parte 
Mingle,  2  Okla.  Cr.  708,  104  Ptfc.  68;  Ex  paHe  Justus,  ante,  p. 
Ill,  104  Pac.  933. 

If  the  district  court  had  jurisdiction  of  the  person  and  the 
offense  for  which  the  petitioner  was  tried,  and  has  not  exceeded  its 
powers  in  the  sentence  which  it  pronounced,  this  court  can  inquire 
no  further  Whether  the  information  sets  forth  in  comprehensive 
terms  the  offense,  which  the  statute  describes  and  forbids,  and  for 
3  Cr..— 18 
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which  it  prescribes  a  punishment,  is  in  every  case  a  question  of 
law,  which  must  necessarily  be  decided  by  the  trial  court,  and  is 
therefore  clearly  within  its  jurisdiction.  Its  decision  on  the  con- 
formity of  the  information  to  the  requirements  of  the  statute  may 
be  erroneous,  but,  if  it  is  so,  it  is  an  error  of  law  of  the  trial  court 
acting  within  its  jurisdiction,  which  could  be  corrected  on  an 
appeal,  but  which  cannot  be  looked  into  on  a  writ  of  habeas  corpus 
limited  to  an  inquiry  into  the  existence  of  the  jurisdiction  of  the 
trial  court. 

The  jurisdiction  of  the  district  court  is  denied  in  this  case 
upon  two  grounds:  Firs't,  for  the  reason  that  the  information  is 
verified  only  on  information  and  belief,  and  the  case  of  Salter  v. 
State,  2  Okla.  Cr.  464,  102  Pac.  719,  is  referred  to.  The  principle 
enunciated  in  that  case  has  no  application  to  the  case  at  bar.  In 
that  case  this  court  said : 

"But  we  limit  the  decision  to  informations  charging  misde- 
meanors. Informations  in  felony  cases  are  to  be  tested,  as  near  as 
may  be,  by  the  statutes  regulating  indictments,  and  we  do  not 
wish  to  indicate  in  advance  what  we  should  hold  in  a  case  where 
the  information  charges  a  felony^' 

The  Constitution  of  Oklahoma  authorizes  the  prosecution  of 
felonies  by  informations,  but  with  the  following  restrictions :  Sec- 
tion 17,  Bill  of  Bights,  declares: 

"No  person  shall  be  prosecuted  for  a  felony  by  information 
without  having  had  a  preliminary  examination  before  an  examine 
ing  magistrate,  or  having  waived  such  preliminary  examination." 

In  this  case  it  appears  that  upon  a  written  complaint  prop- 
erly verified  by  the  wife  of  the  petitioner,  wherein  he  was  charged 
with  the  crime  of  adultery,  he  was  arrested,  and  upon  a  prelim- 
inary examination  the  magistrate  found  that  there  was  sufficient 
cause  to  believe  him  guilty  as  charged,  and  bound  him  over  to 
answer  the  same  before  the  district  court.  This  was  sufficient 
finding  of  probable  cause  upon  which  to  base  the  bench  warrant, 
and  was  not  in  violation  of  section  30  of  the  Bill  of  Bights. 

The  fact  that  the  information  was  not  positively  sworn  to 
could  not  affect  the  jurisdiction  of  the  district  court;  and  the 
fact  that  the  information  does  not  recite  that  said  prosecution  was 
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**in  the  name  and  by  the  authority  of  the  state  of  Oklahoma" 
(section  19,  art.  7,  Const.)  is  not  a  fatal  defect.  Arie  v.  StaU^ 
1  Okla.  Cr.  66^,  100  Pac.  23,  33.  In  Caples  v.  State,  ante,  p. 
72,  104  Pac.  493,  Furman,  Presiding  Judge,  said: 

"It  is  not  necessary  that  an  information  should  contain  the 
words  *in  the  name  and  by  the  authority  of  the  state  of  Oklahoma,' 
It  is  sufficient  if  it  appears  from  the  record  of  a  case  that  the  pros- 
ecution was  carried  on  in  the  name  and  by  the  authority  of  the 
state  But  this  court  suggests  that,  as  a  matter  of  good  pleading, 
it  would  be  well  for  informations  to  begin  with  these  words." 

It  only  remains  to  consider  whether  the  fact  that  the  prose- 
cuting witness,  Mary  E.  Cranford,  having  obtained  a  divorce  from 
petitioner  before  his  trial,  deprived  the  district  court  of  the  power 
of  proceeding  to  try  the  petitioner  and  sentence  him.  We  have 
no  difficulty  in  holding  that  the  divorce  secured  by  the  prosecuting 
witness  in  no  way  affected  the  jurisdiction  of  the  district  court. 
Section  2264,  Wilson's  Eev.  &  Ann.  St.  1903,  prescribes: 

"Adultery  is  the  unlawful  voluntary  sexual  intercourse  of  a 
married  person  with  one  of  the  opposite  sex;  and  when  tlie  crime 
is  between  persons,  only  one  of  whom  is  married,  both  are  guilty 
of  adultery.  Prosecution  for  adultery  can  be  commenced  and  car- 
ried on  against  either  of  the  parties  to  the  crime  only  by  his  or 
her  own  husband  or  wife,  as  the  case  may  be  or  by  the  husband  or 
wife  of  the  other  party  to  the  crime;  Provided,  that  any  person 
may  make  complaint  when  persons  are  living  together  in  open  and 
notorious  adultery." 

In  the  case  of  In  re  Smith,  2  Okla.  153,  37  Pac.  1099  (de- 
cided at  the  June  term,  1904),  it  was  held: 

"That  a  prosecution  for  adultery  cannot  be  commenced  and 
carried  on  by  a  woman  after  she  has  obtained  a  decree  of  divorce- 
ment from  the  party  charged  to  have  committed  the  crime." 

This  case  is  not  in  point  for  the  reason  that  the  prosecution 
in  the  Smith  (^ase  was  under  a  law  which  was  amended  in  1897 
by  the  enactment  of  the  present  statute,  which  differs  from  tlie 
original  statute  in  the  supplemental  proviso.  And  in  this  infor- 
mation the  charge  is  that  the  adultery  was  open  and  notorious. 
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For  the  reasons  stated,  the  writ  of  habeas  corpus  is  denied, 
and  a  rule  to  show  cause  is  refused. 

FURMAN,  Presiding  Judge,  and  OWEN,  Judge,  concur. 


Ex  parte  Bert  Fqwler. 

No.  A -213.     Opinion  Piled  November  22,  1909. 
(106  Pac.   180.) 

1.  HABEAS  CORPUS— 8eop#  of  Writ— Contempt— R#vi#w.  The 
Criminal  Court  of  Appeals  will  interfere  on  habeas  corpus  in 
contempt  proceedings  only  when  it  clearly  appears  that  the 
action  of  the  lower  court  punishing  for  a  contempt  was  with- 
out authority  of  law  and  absolutely  void,  because  such  court 
had  no  Jurisdiction  of  the  subject-matter  or  the  party,  or  wa« 
wholly  without  power  to  issue  the  order  of  commitment. 

2.  HABEAS  CORPUS— Jurisdiction — Contempt  for  Violation  of 
injunction.  If  the  court  has  authority  to  grant  the  temporary 
injunction,  no  matter  what  irregularities  may  attend  the  grant- 
ing thereof,  or  however  erroneously  the  court  may  have  acted 
in  granting  it,  so  long  as  the  injunction  exists,  it  must  be 
obeyed,  and  a  commitment  for  contempt  for  a  violation  there- 
of will  not  be  reviewed  on  habeas  corpus. 

3.  COURTS— Criminal  Court  of  Appeal*— Jurisdiction^Habeas 
Corpus— Contempt.  The  Criminal  Court  of  Appeals,  having  no 
authority  to  review  on  error  or  aV>peal,  the  Judgments  of  the 
district  and  county  courts  of  the  state  in  civil  actions,  will  not 
review  on  habeas  corpus  the  legality  of  the  detention  of  a  party 

.  to  a  -civil  action,  who  has  been  committed  for  a  contempt  ot 
court,  arising  in  said  cause,  where  the  petitioner  avers  he  was 
denied  the  right  of  appeal,  as  such  matters  are  properly  with- 
in the  Jurisdiction  of  the  Supreme  Court  in  the  exercise  of  its 
appellate  Jurisdiction  in  civil  cases  and  its  general  superin- 
tending control  over  all   inferior  courts. 

(Syllabus  by  the  Court) 

Application  by  Bert  Fowler  for  a  writ  of  habeas  corpus  to 
review  his  commitment  for  contempt  in  violating  an  injunction 
restraining  petitioner  and  another  from  maintaining  a  liquor 
nuisance.     Writ  denied. 
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This  is  an  application  to  this  court  for  a  writ  of  habeas  corpus 
to  relieve  the  petitioner,  Bert  Fowler,  from  the  custody  of  Hiram 
Stephens,  sheriff  of  Rogers  county. 

The  amended  petition  sets  out  with  particulari'ty  the  proceed- 
ings in  the  district  court  of  Rogers  county  and  has  annexed  to 
it  as  an  exhibit  the  pleadings  and  proceedings  in  an  action  com- 
menced on  the  relation  of  William  H.  Hall,  as  county  attorney 
of  Rogers  county,  before  the  district  court  of  said  county  io  the 
name  of  the  state  of  Oklahoma,  wherein  Bert  Fowler  and  John 
Sharp  are  defendants. 

The  petition  in  said  action  alleges,  in  substance,  that  a  liquor 
nuisance  was  being  maintained  by  said  defendants,  in  a  brick 
building  in  the  town  of  Chelsea,  Rogers  county.  In  the  prayer  of 
said  petition,  among  other  things,  the  following  relief  is  prayed 
for;  That  in  the  meantime  the  said  defendants  may  be  enjoined 
until  the  further  order  of  the  court  of  keeping  open,  or  permitting 
to  be  open,  the  said  building  in  the  town  of  Chelsea,  and  from 
selling,  bartering,  or  giving  away,  and  from  keeping  for  sale,  bar- 
ter, or  gift,  or  use  in  or  about  said  premises  any  beer,  ale,  wines, 
or  other  intoxicating  liquors. 

Pursuant  to  said  prayer,  and  on  the  application  made  by  the 
said  county  attorney,  to  the  Honorable  T.  L.  Brown,  judge  of  said 
district  court,  at  chambers,  an  order  was  made  and  entered  in  said 
cause  on  the  15th  day  of  May,  1909,  whereby  it  was  ordered,  ad- 
judged, and  decreed  "that  said  defendants,  and  each  of  them,  their 
servants  or  agents,  be,  and  they  are  hereby,  restrained  and  en- 
joined from  keeping  or  permitting  to  be  open  the  rooms  on 
the  first  floor  of  the  building  in  the  town  of  Chelsea, 
and  from  selling,  bartering,  or  giving  away,  and  from  keeping  for 
sale,  barter,  or  gift,  or  delivery  in  and  about  said  premises  any 
beer,  ale,  wine,  or  any  spirituous,  vinous,  fermented,  or  other  in- 
toxicating liquors,  and  that  the  sheriff  shut  up  said  building  and 
abate  said  nuisance  until  judgment  in  this  suit,  or  until  the  fur- 
ther order  of  the  court." 

The  defendants  entered  a  general  appearance  in  said  cause  by 
filing  therein  their  motion  to  dissolve  said  temporary  injunction, 
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which  said  motion  was  heard  by  the  judge  of  said  court,  at  cham- 
bers, and  thereupon  said  order  was  modified  by  an  order,  the  ma- 
terial portion  of  which  is  as  follows: 

"It  is  therefore  ordered,  adjudged,  and  decreed  by  the  court 
that  said  defendants,  and  each  of  them,  their  servants,  agents,  and 
employees,  be,  and  they  are,  hereby  enjoined  and  restrained  from 
keeping  or  permitting  to  be  kept  on  the  first  floor  of  the  build- 
ing located  on  Lots  5  and  6  in  Block  40,  in  the  town  of  Chelsea, 
Rogers  county,  Okla.,  and  from  selling,  bartering,  giving  away, 
and  from  keeping  for  sale,  barter,  or  delivery  in  any  manner  in 
and  about  said  premises  any  beer,  ale,  wine,  spirituous,  vinous,  fer- 
mented, or  other  intoxicating  liquors,  and  from  permitting  such 
liquors  to  be  sold,  bartered,  or  given  away,  or  kept  for  sale,  barter, 
or  gift,  or  delivery  in  any  manner  in  and  about  said  premises,  and 
that  said  defendants  are  hereby  restrained  and  enjoined  from  al- 
lowing any  kinds  or  character  of  intoxicating  liquors  whatsoever 
to  be  kept,  stored,  sold,  bartered,  or  given  away  about  the  said 
premises,  and  they  are  therefore  restrained  and  enjoined  from  per- 
Uiitting  crowds  of  persons  to  assemble  in  and  about  said  premises, 
or  to  become  boisterous,  or  to  use  loud  talk  in  or  about  said  prem- 
ises, and  are  restrained  and  enjoined  from  committing  any  act 
that  is  ofifensiye,  indecent,  or  improper  in  and  about  said  premises, 
or  permitting  any  other  person  to  commit  any  of  said  offenses,  or 
permitting  any  person  to  drink  any  intoxicatiiig  liquors  about 
said  premises,  and  the  sheriff  of  this  county  is  hereby  ordered  to 
see  that  this  order  is  carried  out,  until  further  ordered  by  this 
court." 

On  the  7th  day  of  June,  1909,  the  county  attorney  filed  in 
said  cause  an  information  to  which  said  information  was  attached 
the  aflSdavit  of  one  M.  V.  McClain,  charging  that  on  or  about  the 
26th  day  of  May,  1909,  the  said  defendants  violated  said  tem- 
porary injunction,  and  thereupon  a  notice  and  citation  was  issued 
by  the  Honorable  T.  L.  Brown,  judge  of  said  district  court,  di- 
rected to  said  defendants,  and  commanding  them  to  appear  at 
the  courtroom  of  the  district  court  on  the  8th  day  of  June  and 
make  answer  to  the  charge  of  violating  said  temporary  injunction. 
The  defendant,  Bert  Fowler,  petitioner  herein,  entered  a  plea  of 
not  guilty  to  the  charge  of  violating  said  temporary  injunction  and 
demanding  a  trial    by  jury.     That  on  the  9th  day  of  June,  1909, 
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said  trial  was  had,  and  the  jury  returned  a  verdict,  finding  him 
guilty  of  violating  said  injunction.  Whereupon  said  defendant 
filed  a  motion  for  a  new  trial,  which  was  overruled  by  the  court. 
Thereupon  the  court  pronounced  judgment  and  sentence  fining 
said  defendant  $50  and  ordering  him  committed  to  the  county  jail 
of  Rogers  county  for  a  period  of  10  days  and  ordered  that  com- 
mitment issue.  Whereupon  said  defendant  gave  notice  of  an  ap- 
peal, and  asked  the  court  to  fix  the  amount  of  his  bail  bond  pend- 
ing his  appeal.  Petitioner  avers  that  said  judge  of  said  district 
court  refused  to  fix  the  amount  of  a  bail  bond,  or  supersedeas, 
pending  an  appeal,  and  instructed  said  sheriff  to  accept  no  bond 
and  held  that  this  was  a  cause  from  which  no  appeal  would  lie. 

The  respondent  herein,  lliram  Stephens,  sheriff,  makes  re- 
turn that  he  holds  petitioner  by  virtue  of  said  commitment,  which 
i?  as  follows: 

"State  of  Oklahoma,  Rogers  County — ss.:  In  the  District 
Court  of  Said  Countjr.  The  State  of  Oklahoma  to  the  Sheriff  of 
Said  County,  Greeting:  Whereas,  on  the  9th  day  of  June,  1909, 
Bert  Fowler  was  brought  before  me  upon  a  charge  of  contempt  of 
court;  and,  whereas,  on  the  9th  day  of  June,  1909,  after  an  impar- 
tial trial  upon  said  charge,  the  said  Bert  Fowler  was  found  guilty 
as  charged,  and,  as  punishment  therefor,  it  is  ordered  by  me  that 
he  pay  to  the  state  of  Oklahoma  a  fine  of  fifty  dollars  ($50),  that 
he  be  confined  in  the  jail  of  the  county  of  Rogers  for  a  term  of 
ten  days  (10) :  You  are  therefore  commanded  to  receive  the  said 
Bert  Fowler  into  your  custody  and  to  confine  him  in  the  jail  of 
the  county  of  Rogers  for  ten  days.  You  will  make  due  return 
of  this  writ  with  your  doings  indorsed  thereon.  Witness  my  hand 
and  official  seal  thip  10th  day  of  June,  A.  D.  1909.  T.  L.  Brown, 
Judge  District  Court.  OiBcer^s  Return.  Received  this  writ  on 
the  10th  day  of  June,  1909,  and  executed  the  same  by  committing 
to  jail  Bert  Fowler.  Fees.  For  commitment  to  jail,  25  ct. 
Hiram  Stephens,  Sheriflf." 

On  June  11,  1909,  petitioner  filed  his  original  petition  for  a 
writ  of  hahea.9  corpus  in  this  court,  praying  that  bail  be  allowed 
superseding  said  judgment,  until  the  cause  could  be  reviewed  by 
this  court. 
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Eight,  Ezzard  iS'  Holtzendorff,  for  petitioner. 
William  Hall  Co.  Atty,  and  Fred  S.  Caldwell,  Counsel  to 
the  (lOvernor,  for  respondent. 

DOYLE,  JuDGK  (after  stating  the  facts  as  above).  The 
original  case  before  the  district  court  of  Rogers  county  was  an 
equitable  action,  and  therefore  a  civil  proceeding.  The  orders 
made  in  said  cause,  and  the  trial  had  for  a  violation  thereof,  were 
proceedings  ancillary  to  said  action.  It  will  be  conceded  that  the 
Criminal  Court  of  Appeals  has  no  appellate  jurisdiction  to  review 
the  proceedings  had  in  said  cause  before  the  district  court.  The 
authority  to  review  the  proceedings  had  in  said  cause  is  vested  in 
the  Supreme  Court,  as  the  appellate  court  ih  civil  actions;  this 
jurisdiction  being  exclusive. 

While  counsel  for  petitioner  and  respondent  had  presente<l  the 
propositions  involved  to  the  court  in  elaborate  and  able  briefs,  yet 
we  believe  that  this  is  a  cause  not  properly  before  this  court;  this 
court  being  without  authority  to  review  on  appeal  the  judgments 
of  the  district  courts  in  cases  within  their  civil  jurisdiction.  Upon 
principles  which  may  be  considered  to  be  well  settled  in  this  court, 
it  can  have  no  right  to  issue  writs  of  habeas  corpus  in  criminal 
cases,  as  a  means  of  reviewing  the  judgments  of  district  or  county 
courts,  simply  upon  the  ground  of  error  in  their  proceedings. 
While  it  is  equally  well  settled  that,  when  a  person  is  held  under 
the  sentence  of  any  court  of  this  state  in  regard  to  a  matter  wholly 
beyond  or  without  the  jurisdiction  of  that  court,  it  is  not  only  within 
the  authority  of  this  court,  but  it  is  its  duty,  to  inquire  into  the 
cause  of  commitment  when  the  matter  is  properly  brought  to  its 
attention,  and  if  found  to  be,  as  charged,  a  matter  of  which  such 
court  had  no  jurisdiction,  to  discharge  the  prisoner  from  con- 
finement. In  the  case  at  bar,  however,  it  is  apparent  that  the 
commitment  issued  upon  a  judgment  of  a  court  which  had  juris- 
diction of  the  subject-matter  and  the  person  of  the  defendant,  and, 
while  the  action  of  said  court  may  possibly  have  been  irregular 
and  erroneous  in  denying  the  right  of  an  appeal  from  said  judg- 
ment and  in  refusing  to  allow  bail,  it  was  not  without  authority 


Digitized  by  VnOOQ IC 


Ex  parte  Fowler.  201 


Opinion  of  the  Court. 


of  law.  The  question  is:  Did  said  district  court  have  the  power 
to  render  this  particular  judgment,  or  to  issue  the  commitment 
thereon  ? 

While  this  court,  under  our  Constitution  and  laws,  has  author- 
ity to  issue  writs  of  habeas  corpus  for  contempt  proceedings  be- 
fore inferior  courts  in  cases  of  this  kind,  it  will  exercise  this  func- 
tion with  the  greatest  care,  and  will  only  interfere  wliere  it  clearly 
appears  that  the  action  of  the  lower  court  in  a  contempt  case  was 
without  authority  of  law  and  absolutely  void.  This  court  will  not 
permit  the  writ  of  habeas  corpus  to  be  used  to  interfere  with  the 
power  and  authority  of  the  courts  to  properly  administer  the  law. 
The  consideration  of  the  question  in  the  case  at  bar  would  neces- 
sarily involve  a  construction  of  the  laws  relating  to  proceedings  in 
error  and  the  rules  of  practice  of  the  Supreme  Court  in  civil  cases, 
also,  the  constitutional,  statutory  and  inherent  power  of  the  Su- 
preme Court  to  issue  such  writs  as  may  be  necessary  to  exercise 
its  jurisdiction,  and  to  prescribe  rules  for  invoking  its  superin- 
tending authority  over  inferior  courts.  We  have  no  doubt  that  upon 
proper  application  made  to  the  Supreme  Court,  regardless  as  to 
whether  the  trial  judge  refused  to  allow  an  appeal  or  fix  bail  for 
supersedeas  pending  appeal,  the  question  would  be  determined  by 
the  Supreme  Court.  There  is  no  occasion  and  we  have  no  desire 
to  intrude  our  views  upon  matters  wholly  within  the  authority  of 
the  Supreme  Court. 

Obviously  the  district  court  in  fixing  the  penalty  treated  the 
matter  as  a  criminal  contempt,  and  petitioner,  at  the  time  of  filing 
this  application,  considered  the  cause  pending  before  said  court  as 
being  in  the  nature  of  a  criminal  action.  As  to  the  distinction 
between  the  civil  and  criminal  contempts,  the  views  of  this  court 
are  expressed  in  the  case  of  Ex  parte  Oudenoge,  2  Okla.  Cr.  110, 
100  Pac.  39. 

For  the  reasons  stated,  the  writ  of  habeas  corpus  is  discharged. 

It  is  therefore  ordered  by  the  court  that  the  writ  be  denied, 
and  the  petitioner  be  remanded. 

FURMAN,  Presiding  Judge,  and  OWEN,  Judge,  concur. 
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Ex  parte  S.  M.  Dodson  et  d. 

No.  A -21 4.     Opinion  Filed  November  22,  1909. 

(105  Pac.  182.) 

Original  application  by  S.  M.  Dodson  and  Newt  Scudder  for 
a  writ  of  habeas  corpus.  Writ  denied,  and  petitioners  remanded 
to  custody. 

This  is  an  application  to  this  court  for  writs  of  habeas  corpus 
to  relieve  the  petitioners,  S.  M.  Dodson  and  Newt  Scudder,  from 
the  custody  of  Hiram  Stephens,  sheriff  of  Rogers  county.  The 
amended  petition  sets  out  with  particularity  the  proceedings  in  the 
district  court  of  Rogers  county,  and  has  annexed  to  it  as  an  ex- 
hibit pleadings  and  proceedings  in  an  action  commenced  on  the 
relation  of  William  H.  Hall,  as  county  attorney,  of  Rogers  county, 
before  the  district  court  of  said  county  in  the  name  of  the  state 
of  Oklahoma,  wherein  S.  M.  Dodson  and  Newt  Scudder  are  de- 
fendants. 

The  petition  in  said  action  alleges,  in  substance,  that  a  liquor 
nuisance  was  being  maintained  by  said  defendants  in  a  two-story 
brick  building,  the  first  floor  of  which  is  used  and  occupied  by 
said  defendants,  engaged  in  business  under  the  firm,  name  and  style 
of  the  "Chelsea  Drug  Company."  Among  other  things,  the  fol- 
lowing relief  is  therein  prayed  f or : 

^'Third.  ♦  ♦  ♦  That  in  the  meantime  the  said  defend- 
ants may  be  enjoined,  until  the  further  order  of  the  court,  from 
keeping  open,  or  permitting  to  be  open,  the  said  building  located 
on  said  lot  19  in  block  40  in  the  town  of  Chelsea,  in  Rogers  county, 
Okla.,  and  from  selling,  bartering,  or  giving  away,  and  from  keep- 
ing for  sale,  barter,  or  gift,  or  use  in  or  about  said  premises,  anj 
beer,  ale  wine,  or  other  intoxicating  liquors,  and  from  permitting 
such  liquors  to  be  sold,  bartered,  or  given  away,  or  to  be  kept  foi 
'sale,  barter,  or  use,  in  or  about  said  premises." 

Pursuant  to  said  prayer,  and  on  the  application  made  by  the 
said  county  attorney  to  the  Hon.  T.  L.  Brown,  judge  of  the  said 
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district  court,  at  chambers,  an  order  was  made  and  entered  in 
said  cause  on  the  loth  day  of  May,  1909,  whereby  the  following 
order  was  made  on  the  15th  day  of  May,  1909 : 

"It  is  therefore'  ordered,  adjudged,  and  decreed  by  the  court 
that  said  defendants,  and  each  of  them,  their  servants  or  agents, 
be  and  they  are  hereby  restrained  and  enjoined  from  keeping  or 
permitting  to  be  open  the  first  floor  of  the  building  located  on  lot 
19,  block  40,  in  the  town  of  Chelsea,  Rogers  county,  state  of  Ok- 
lahoma, and  from  selling,  bartering,  or  giving  away,  and  from 
keeping  for  sale,  barter,  gift,  or  delivering  in  and  about  said  prem- 
ises any  beer,  wine,  ale,  spirituous,  vinous,  fermented,  and  other 
intoxicating  liquors,  and  from  permitting  such  liquors  to  be  sold, 
bartered  or  given  away,,  or  kept  for  sale,  barter,  gift,  or  delivery  in 
and  about  said  premises,  and  that  the  sheriff  shut  up  said  building 
and  abate  said  nuisance  until  further  judgment  in  this  suit,  or 
until  further  order  of  the  court/' 

The  defendants  entered  a  general  appearance  in  said  cause 
by  filing  therein  their  motion  to  dissolve  the  order  of  injunction 
heretofore  granted,  and  thereupon  the  judge  of  said  court  at 
chambers  made  an  order  modifying  the  former  order,  the  mater- 
ial portion  of  which  does  not  differ  from  that  part  of  the  order 
heretofore  quoted. 

On  the  7th  day  of  June,  1909,  the  county  attorney  filed  in 
said  cause  an  information,  to  which  said  information  was  attached 
the  aflRdavit  of  one  M.  V.  McClain,  charging  that  on  or  aboi^t  the 
22d  day  of  May,  1909,  the  said  defendants  violated  said  temporary 
injunction,  and  thereupon  a  notice  and  citation  was  issued  by  the 
Hon.  T.  L.  Brown,  judge  of  the  said  district  court,  directed  to 
said  defendants,  commanding  them  to  appear  at  the  courtroom  of 
the  district  court  on  the  8th  day  of  June,  and  make  answer  to  said 
charges  of  violating  said  temporary  injunction.  Thereafter,  on 
the  8th  day  of  June,  1909,  the  said  defendants  filed  in  the  office  of 
the  clerk  of  the  district  court  their  demurrer  to  the  information, 
which  demurrer  was  overruled,  and  exception  allowed.  Where- 
upon said  defendants  entered  a  plea  of  "not  guilty,"  and  the  cause 
was  called  for  trial  on  the  issues  raised  for  the  contempt  of  court 
in  violating  the  order  of  the  court.  A  jury  of  13  was  called  and 
sworn  to  try  the  cause,  and  upon  the  trial  so  had  the  jury  re- 
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turned  a  verdict  finding  the  defendants  guilty  of  violating  the  or- 
der of  the  court  as  charged.  Whereupon  defendants  filed  motions 
for  a  new  trial,  which  motions  were  overruled  by  the  court,  to 
which  ruling  the  defendants  excepted.  Thereupon  the  court  pro- 
nounced judgment  and  sentence,  fining  each  of  the  defendants  $50, 
and  ordering  -them  committed  to  the  jail  of  Rogers  county  for 
a  period  of  10  days,  and  that  commitment  forthwith  issue.  Where- 
upon defendants  prayed  an  appeal  and  asked  the  court  to  fix  the 
amount  of  their  bail  bonds  pending  an  appeal.  Petitioners  aver 
that  said  judge  of  the  said  district  court  refused  to  fix  the  amount 
of  their  bail  bonds  or  supersedeas  pending  their  appeal,  and  in- 
structed the  said  sheriflf  to  accept  no  bond ;  the  court  holding  that 
this  was  a  judgment  from  which  no  appeal  would  lie. 

The  respondent,  Hiram  Stephens,  sheriflf,  makes  return  that 
he  holds  petitioners  by  virtue  of  commitments  which  read  as  fol- 
lows: 

"State  of  Oklahoma,  Rogers  County — ss. :  In  the  District 
Court  of  Said  County.  The  State  of  Oklahoma  to  the  Sheriflf  of 
said  Count\%  Greeting:  Whereas,  on  the  9th  day  of  June,  1909, 
Newt  Scudder  was  brought  before  me  upon  a  charge  of  contempt 
of  court;  and,  whereas,  on  the  9th  day  of  June,  1909,  after  an 
impartial  trial  upon  said  charge,  the  said  Newt  Scudder  was  found 
guilty  as  charged,  and,  as  punishment  therefor  it  was  ordered  by 
me  that  he  pay  to  the  state  of  Oklahoma  a  fine  of  $50.00,  that  he 
be  confined  in  the  jail  of  the  county  of  Rogers  for  a  term  of  ten 
days :  You  are  therefore  commanded  to  receive  the  said  Newt  Scud- 
der into  your  custody  and  to  confine  him  in  the  jail  of  the  county 
of  Rogers  for  ten  days.  You  will  make  due  return  of  this  writ 
with  your  doings  indorsed  thereon.  Witness  my  hand  and  ofl5- 
cial  seal,  this  10th  day  of  June,  A.  D.  1909.  T.  L.  Brown,  Judge 
of  District  Court.  OflBcer^s  Return.  Received  this  writ  on  the 
10th  day  of  June,  1909,  and  executed  the  same  by  committing  to 
jail  Newt  Scudder.  Fees :  For  committing  to  jail,  $25ct.  Hiram 
Stephens,  Sheriflf.'' 

"State  of  Oklahoma,  Rogers  County — ss. :  In  the  District 
Court  of  Said  County.  The  State  of  Oklahoma  to  the  Sheriflf  of 
said  County,  Greeting:  Whereas  on  the  9th  day  of  June,  1909, 
S.  M.  Dodson  was  brought  before  me  upon  a  charge  of  contempt 
of  court  ;and,  whereas,  on  the  9th  day  of  June,  1909,  after  an  im- 
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partial  trial  upon  said  charge,  the  said  S.  M.  Dodson  was  found 
guilty  as  charged,  and,  as  punishment  therefor  it  was  ordered  by 
me  that  he  pay  to  the  state  of  Oklahoma  a  fine  of  $50.00,  that  he 
be  confined  in  the  jail  of  the  coimty  of  Rogers  for  a  term  of  ten 
days :  You  are  therefore  commanded  to  receive  the  said  S.  M.  Dod- 
son into  your  custody  and  to  confine  him  in  the  jail  of  the  county 
of  Sogers  for  ten  days.  You  will  make  due  return  of  this  writ 
with  your  doings  fndorsed  thereon.  Witness  my  hand  and  official 
seal  this  10th  day  of  June,  A.  D.  1909.  T.  K  Brown,  Judge  of 
District  Court.  Officer's  Return.  Received  this  writ  on  the  10th, 
day  of  June,  1909,  and  executed  the  same  by  committing  to  jail 
S.  M.  Dodson.  Fees :  For  committing  to  jail,  $25  ct.  Hiram 
Stephens,  Sheriff.'' 

Eight,  Ezzard  &  HoUzendorff,  for  petitioner. 
William.  Hall,  Co.  Atty.,  and  Fred  S,  Caldwell  Counsel  to 
the  (Jovemor,  for  respondent. 

PER  CTJRIAM.  The  facts  and  issues  in  this  case  are  the 
same  as  in  the  case  of  Ex  parte  Bert  Fowler,  ante,  p.  196,  105  Pac. 
180,  and  present  the  same  questions. 

For  the  reasons  given  in  the  opinion  in  that  case,  the  writ  of 
habeas  corpus  is  denied,  and  petitioners  remanded  to  the  custody 
of  the  sheriff  of  Rogers  county. 


Ex  parte  S.  B.  Caveness. 

No.   169.     Opinion  Filed   November   22.   1909. 
(105   Pac.   184.) 

1.  HABEAS  CORPUS— Reduction  of  Bail.  This  court  wiU  not 
Arrant  reduction  of  bail  on  habeas  corpua,  unless  it  clearly 
appears  that  the  amount  fixed  by  the  trial  court  is  excessive. 

2.  HABEAS  CORPUS— Return— Judgmant.  Section  4867,  Wilson's 
Rev.  &  Ann.  St.  1903,  provides:  *'No  court  or  Judge  shall  In- 
quire into  the  legality  of  any  Judgment  or  process,  whereby 
the  party  is  in  custody,  or  discharge  him  when  tne  term  of 
commitment  has  not  expired,  in  either  of  the  cases  following: 
•     •     •     (2)   Upon  any  process  issued  on  any  Anal  Judgment  of 
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a  court  of  competent  jurisdiction."  And  a  Judgment  by  a  court 
of  competent  Jurisdiction,  valid  on  its  face,  is  an  unanswerable 
return  to  a  writ  of  habeas  corpus  Issued  for  the  relief  of  a 
prisoner  imprisoned  by  virtue  of  such  Judgment 

(Syllabus  by  the  Court) 

Application  by  S.  B.  Caveness  for  writ  of  habeas  corpus  to  ob- 
tain reduction  of  bail.    Writ  discharged. 

W.  8.  Pendleton,  for  petitioner. 

Charles  L.  Moore,  Asst.  Atty.  Gen.,  for  respondent. 

PER  CUBIAM.  Petitioner  alleges  that  he  is  unlawfully  im- 
prisoned at  Tecumseh,  in  Pottawatomie  county;  that  petitioner 
has  been  tried  and  convicted  of  the  crime  of  violating  the  prolii-' 
bition  law  in  six  cases;  that  his  bail  is  fixed  at  the  excessive  and 
imreasonable  amount  of  $250  in  each  case,  making  the  total  bail 
in  the  s^m  of  $1,500.  It  is  further  averred  that  petitioner's  im- 
prisonment is  illegal  in  this:  That  the  verdict  and  judgment  'n 
each  of  said  cases  is  illegal  and  unauthorized  by  law,  because  the 
sales  which  it  is  claimed  were  made  by  petitioner  of  intoxicating 
liquors,  and  upon  which  he  was  convicted  in  each  case,  were  made 
at  the  special  instance  and  request  and  solicitation  of  a  special 
detective,  who  was  then  and  there  the  agent  of  the  state,  being 
then  and  there  a  deputy  sheriflE  of  said  county,  and  acting  in  his 
pretended  purchase  of  said  liquors  under  the  express  instructions 
of  the  sheriff  and  county  attorney  of  said  county. 

We  are  of  opinion,  first,  that  petitioner  has  no  cause  for  com- 
plaint, because  the  bail  as  fixed  is  very  reasonable;  second,  that 
the  question  of  insufficiency  of  the  evidence  to  sustain  the  verdict 
aoid  judgment  is  not  a  question  to  be  reviewed  in  a  habeas  corpus 
proceeding.  The  statute  provides  (section  4867,  Wilson's  Rev. 
&  Ann.  St.  1903) : 

"That  a  prisoner  shall  not  be  discharged  imder  a  writ  of 
habeas  corpus,  where  it  appears  that  he  is  held  in  custody  by  vir- 
tue of  a  commitment  issued  upon  the  final  judgment  of  a  court  of 
competent  jurisdiction." 

Appellate  courts  uniformly  hold  that  the  writ  of  habeas  cor- 
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pwf  is  not  to  take  the  place  of  a  writ  of  error  or  the  appeal.    In  re 
McNaught,  1  Okla.  Cr.  528,  99  Pac.  24. 

The  writ  of  habeas  corpus  is  therefore  discharged. 


Willie  Adams  v.  State. 

No.   278.     Opinion  Filed  November  22,   1909.  ' 

(106  Pac.   1118.) 

Appeal  from  District  Court,  Latimer  County;  Malcolm  E.  Rosser, 

Judge. 

Willie  Adams  was  convicted  of  larceny,  and  sentenced  to  two 
jears'  imprisonment  in  state  prison.  His  petition  in  error  and 
case-made  was  filed  in  the  Supreme  Court  on  August  7,  1908,  and 
was  by  the  Supreme  Court  transferred  to  this  court  as  provided 
by  law.     Dismissed. 

Charles  L,  Moore,  Asst.  Atty.  Gen.,  for  the  State. 

PEE  CUBIAM.  Motion  having  been  filed  in  the  above-en- 
titled cause  to  dismiss  the  appeal,  on  the  grounds  that  notices  to 
the  county  attorney  of  said  county  and  the  clerk  of  the  district 
court  that  the  defendant  appeals  from  the  judgment  rendered, . 
have  never  been  ^rved  as  required  by  section  5610,  Wilson's 
Kev.  &  Ann.  St.  1903,  and  notice  of  said  motion  to  dismiss  having 
been  served  as  required  by  rule  6  of  the  rules  of  this  court  (1 
Okla.  Cr.  xi,  101  Pac.  viii),  and  no  appearance  having  been  made 
to  resist  said  motion,  the  court  finds  there  is  nothing  in  the  rec- 
ord showing  proof  of  service  of  notices  that  appellant  appeals 
from  the  judgment  as  required  by  law.  Upon  the  record  before 
us,  there  is  nothing  which  confers  jurisdiction  upon  this  court  to 
review  the  errors  set  forth  in  the  petition  in  error.  There  is  no 
case  in  this  court.  For  the  reason  stated,  the  purported  appeal  is 
dismissed,  at  the  cost  of  plaintiff  in  error. 
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George  Elmo  Vance  v.  Territory. 

No.   114.     Opinion  Filed   Novemtoer   27.   1909. 
(105  Pac.   803.) 

1.  CONTINUANCE— Discretion  of  Court— Appeal— Review.  The 
grrantingr  or  refusal  of  a  continuance  In  a  criminal  case  is 
largely  a  matter  of  discretion  of  the  trial  court,  and  this  court 
will  not  reverse  a  trial  court  on  a  decision  of  a  matter  which 
rests  In  the  sound  discretion  of  the  court,  unless  it  js  shown 
that  there  has  been  an  abuse  of  discretion. 

2.  CONTINUANCE — Motion — Requisites.  A  motion  for  continur 
ance  must  allege  the  residence  of  the  witness.  If  the  residence 
is  known  to  the  party,  and  the  probability  of  procuring  his 
testimony  within  a  reasonable  time. 

3.  TRIAL — Indorsing  Names  of  Witnesses  on  Indictment.  Under 
section  5352,  Wilson's  Rev.  &  Ann.  St  1908,  the  -court  may  per- 
mit the  names  of  additional  witnesses  for  the  prosecution  to 
be  indorsed  on  the  indictment  after  the  Jury  is  impaneled. 

(Syllaibus  by  the  Court) 

Error  from  District  Court,  Canadian  County;  John  H.  Burford, 

Judge. 

George  Elmo  Vance  was  convicted  of  murder,  and  brings 
error.    Affirmed. 

The  plain tiflE  in  error  (hereinafter  referred  to  as  the  **de- 
fendant")  was  indicted  in  Roger  Mills  county,  territoiy  of  Ok- 
lahoma, at  the  April  term,  1906,  charged  with  the  murder  of 
Walter  Sheehan.  At  the  September  term,  1906,  a  change  of  venue 
was  granted  to  Canadian  county,  Okla.  T.    At  the  November  term, 

1906,  of  the  Canadian  county  district  court,  the  case  was  con- 
tinued  on   application   of  the  defendant.     At   the   March   term, 

1907,  the  defendant  was  tried  and  convicted  and  sentenced  to  con- 
finement in  the  territorial  prison  at  hard  labor  for  life.  The  facts 
as  disclosed  by  the  record  are,  substantially,  as  follows:  The  de- 
fendant was  a  barkeeper  in  the  Williams  saloon  in  the  town  of 
Sayre.  The  deceased,  Walter  Sheehan,  and  Henry  Mattox  became 
engaged  in  a  quarrel.     The  defendant  forbade  them  to  fight  in 
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the  saloon  and  stated  that  if  there  were  any  fighting  to  be  done 
he  would  do  it  himself.  Mattox  left  the  saloon,  but  in  a  short 
time  returned  and  renewed  the  controversy  with  the  deceased. 
They  became  engaged  in  a  fight,  and,  while  thus  engaged,  the  de- 
fendant, using  a  shotgun,  killed  the  deceased,  firing  three  other 
shots  at  a  brother  of  deceased,  who  was  in  the  room.  The  de- 
fendant claims  that,  at  the  time  he  fired  the  fatal  shot,  the  de- 
ceased was  pointing  a  pistol  at  him.  The  case  was  appealed,  and 
by  proper  order  transferred  to  this  court. 

John  B,  Harrison,  D,  B.  Welty,  and  S.  B.  Gofrreit,  for  plain- 
tiff in  error. 

Chas,  West,  Atty.  Gen.,  and  E,  0.  Spilman,  Asst.  Atty.  Gen., 
for  the  Territory. 

OWEN",  JuDGB^  (after  stating  the  facts  as  above).  There  are 
45  assignments  of  error  in  this  case.  The  first  assignment  is  ex- 
pressly waived  in  the  brief  filed  by  counsel  for  the  defendant. 
The  second  and  third  are  to  the  court^s  overruling  a  motion  for 
continuance.  The  fourth,  fifth,  and  sixth  are  to  the  action  of  the 
court  in  overruling  motions  for  new  trial  and  in  arrest  of  judg- 
ment, and  are  not  insisted  on  in  the  brief  filed.  The  seventh  to 
the  twenty-fifth,  inclusive,  are  to  the  instructions  given  by  the 
court.  The  twenty-sixth  to  the  thirtieth,  inclusive,  are  to  the  re- 
fusal of  the  court  to  give  instructions  requested  by  the  defendant. 
The  thirty-first  is  to  the  action  of  the  court  in  allowing  counsel 
for  the  territory  to  indorse  additional  names  on  the  indictment 
after  the  jury  had  been  impaneled.  The  thirty-second  to  the 
forty-fifth,  inclusive,  are  to  the  action  of  the  court  in  ruling  on 
the  admissibility  of  evidence. 

We  have  carefully  considered  each  of  these  assignments,  but 
do  not  deem  it  necessary  to  copy  them  all  in  this  opinion.  In  the 
brief  filed  by  counsel  for  the  defendant  appears  this  statement : 

"It  is  true  that  many  of  the  errors  of  which  we  complain, 
taken  singly,  or  standing  alone,  are  seemingly  harmless,  perhaps 
are  harmless;  but  we  contend  there  are  but  few,  if  any,  assign- 
ments to  which  we  call  the  court^s  attention,  but  what  in  a  meas- 
8  Cr.— 14 
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ure,  though  in  some  instances  perhaps  very  slightly,  aflfect  the 
substantial  rights  of  the  accused,  and  but  for  which  the  case 
would  not  have  been  brought  here/' 

We  agree  with  counsel  in  that  statement.  We  have  not  6nly 
considered  the  assignments  separately,  but  have  considered  them 
together,  and  are  driven  to  the  conclusion  that  the  defendant  in 
this  case  had  a  fair  trial  and  was  not  denied  any  substantial  right. 
We  shall  first  consider  the  assignments  which  go  to  the  action  of 
the  court  in  overruling  motion  for  continuance. 

The  motion  in  this  case  was  made  on  account  of  the  absence 
of  witnesses  and  the  inability  of  the  defendant's  leading  counsel 
to  attend  the  triaL  The  granting  or  refusal  of  a  continuance  in 
a  criminal  case  is  largely  a  matter  of  discretion  of  the  trial  court, 
and  this  court  will  not  reverse  the  trial  court  on  a  decision  of  a 
matter  which  rests  in  the  sound  discretion  of  the  court,  unless 
it  is  shown  that  there  has  been  an  abuse  of  discretion.  It  ap- 
pears from  the  record  in  this  case  that  the  defendant  asked  for  a 
continuance  to  secure  the  testimony  of  Tom  Hughes,  William 
Hardesty,  Horace  Qaither,  William  Caruth,  Ed.  Farris,  and  Frank 
Autrey.  Before  passing  on  the  motion,  the  trial  court  heard  the 
testimony  of  the  deputy  sheriflE  of  Roger  Mills  county  and  the 
city  marshal  of  the  town  of  Sayre,  where  the  crime  was  alleged  to 
have  been  committel.  Their  testimony  was  to  the  effect  that  Wil- 
liam Hardesty  and  Frank  Autrey  were  unknown.  Neither  of  the 
witnesses  had  ever  heard  of  any  one  by  that  name,  after  making 
a  diligent  search  for  them.  The  witness  Ed.  Farris  had  removed 
to  the  state  of  Texas  more  than  a  year  previous  to  the  date  on 
which  the  motion  was  filed.  The  witness  Tom  Hughes  was  known 
by  the  officers  as  an  "all-around  rounder,"  and  "was  at  home 
wherever  his  hat  is."  The  court  ordered  an  attachment  for  the 
witnesses  Caruth,  Gaither,  and  Hughes.  Caruth  and  (Jaither  were 
brought  in  and  their  testimony  heard.  It  appears  from  the  mo- 
tion for  continuance  that  the  testimony  of  Hughes,  though  ma- 
terial to  the  defendant's  defense,  was  cumulative.  The  motion 
for  continuance  states  substantially  that  Hughes  was  an  eyewit- 
ness, as  was  Gaither.    Unless  it  was  made  to  appear  to  the  trial 
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court  that  the  testimony  of  Hughes  could,  in  all  probability,  be 
secured  within  a  reasonable  time,  and  that  without  his  testimony 
the  defendant  would  be  materially  injured  or  deprived  of  a  sub- 
stantial right,  there  could  be  no  error  in  refusing  continuance. 
There  is  no  statement  in  the  motion,  neither  was  there  any  testi- 
mony offered  by  defendant,  to  convince  the  court  there  was  a  prob- 
ability of  securing  the  testimony  of  this  witness.  One  of  the  pro- 
visions of  the  statute  with  reference  to  motions  for  continuance  is 
that  the  affidavit  must  give  the  residence  of  the  witness,  if  his 
residence  is  known,  and  the  probability  of  procuring  his  testimony 
within  a  reasonable  time. 

As  to  that  portion  of  the  motion  for  continuance  which  refers 
to  the  absence  of  the  principal  counsel  for  defendant,  we  are  of 
the  opinion  that  the  court  did  not  abuse  its  discretion  in  refus- 
ing the  continuance.  It  appears  from  the  record  that  this  case 
was  continued  at  the  November  term,  1906,  on  account  of  the 
absence  of  John  B.  Harrison  and  J.  J.  Carney;  attorneys  for  the 
defendant  fit  that  time,  and,  as  that  motion  alleges,  who  had 
been  elected  members  of  the  constitutional  convention.  Mr.  Har- 
rison resides  in  "the  county  where  the  murder  was  alleged  to  have 
been  committed.  Mr.  Carney  resided  in  the  county  in  which  the 
case  had  been  moved  on  change  of  venue.  At  that  time  D.  B. 
Welty  and  S.  B.  Garrett  were  also  attorneys  in  the  case.  When 
the  case  came  on  for  trial  at  the  March  term,  1907,  the  motion 
un^er  consideration  was  filed,  in  which  the  defendant  alleges 
that  Mr.  Harrison  had  prepared  himself  to  conduct  the  trial  of 
the  case,  and  that  he  had  suddenly  become  ill  and  was  unable  to 
attend  the  trial.  Mr.  Carney,  one  of  the  attorneys,  on  account  of 
whose  absence  the  case  had  been  continued  at  the  November  term, 
was  present.  He  was  a  resident  of  the  county  in  which  the  case 
was  to  be  tried,  and  the  court  was  personttUy  acquainted  with  the 
other  two  attorneys  in  the  case.  If  Mr.  Harrison  had  been  sole 
counsel  in  the  case,  or  if  he  had  been  the  resident  counsel  of  the 
county  in  which  the  case  was  to  be  tried,  and  had  been  employed 
to  assist  in  selecting  the  jury  on  account  of  his  acquaintance  witli 
the  citizens  of  the  county,  another  condition  would  be  presented, 
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and  we  can  easily  understand  how  the  defendant,  in  that  instance, 
would  be  deprived  of  a  substantial  right;  but  no  such  condition 
exists  here.  His  three  associate  counsel  had  been  in  the  case  from 
the  beginning.  Mr.  Carney  was  a  resident  of  the.  county  in  which 
the  case  was  to  be  tried,  had  recently  been  elected  a  member  of 
the  constitutional  convention  from  that  county,  and  was  presum- 
ably acquainted  with  the  citizens  of  the  county  from  whom  the 
jury  was  to  be  selected.  The  case  of  Leslie  v.  Com.  (Ky.)  42  S. 
W.  1095,  and  the  case  of  Cornelius  v.  Com.  (Ky.)  reported  in  64 
S.  W.  412,  cited  by  counsel  for  defendant  in  their  brief  and  relied 
on  as  authority  for  their  contention,  are  not  in  conflict  with  our 
holding  here.  In  the  case  of  Leslie  v.  Com.  the  Court  of  Appeals 
of  Kentucky  held  it  was  reversible  error  to  permit  the  common- 
wealth, against  objection,  to  ask  the  defendant  if  he  had  not  been 
arrested  for  carrying  concealed  weapons,  and  if  he  had  not  been 
arrested  for  discharging  firearms,  and,  in  concluding  the  opinion 
reversing  the  case;  uses  this  language : 

"Moreover,  the  unexpected  absence  of  the  appellant's  local 
counsel  on  the  morning  of  the  trial,  without  any  notice  to  him, 
would  appear  to  afford  ample  reason  why  a  continuance  should 
have  been  granted.  For  the  reasons  given,  the  judgment  is  re- 
versed.^' 

The  local  counsel  for  the  defendant  in  this  case  was  not  ab- 
sent. He  was  present,  and,  as  the  records  shows,  conducted  the 
defense  in  the  most  able  manner  possible.  In  the  case  of  Cornelius 
V.  Com,  (Ky.)  64  S.  W.  412,  the  court  said: 

"It  further  appears  that  this  local  attorney,  who  was  absent, 
was  the  only  one  of  the  three  employed  who  had  seen  and  talked 
with  appellant's  witnesses,  and  he  alone  knew  the  facts  that  could 
be  proven  in  the  defense.  It  further  appears  that  neither  of  the 
two  present  was  acquainted  with  the  citizens  of  Lee  county,  from 
whom  a  jury  must  be  selected  to  try  the  case.'' 

No  such  condition  appears  in  the  case  at  bar.  If  Mr.  Carney 
had  been  absent,  instead  of  Mr.  Harrison,  there  would  have  been 
greater  reason  for  continuing  the  case.  It  seems  to  us  that  it  was 
a  safe  conclusion  for  the  trial  court  that  these  three  attorneys, 
who  had  been  in  this  case  from  the  very  inception,  knew  some- 
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thing  at  least  of  what  the  witnesses  would  testify.  The  defend- 
ant was  pleading  self-defense.  It  was  not  a  defense  that  would 
require  any  considerable  research,  such  as  might  have  been  if  the 
plea  had  been  insanity.  Mr.  Harrison  was  in  the  town  where  the 
case  was  to  be  tried,  and  was  in  easy  access  of  the  other  attorneys, 
where  they  might  have  ascertained  from  him  the  general  outline 
of  the  case,  if  they  had  not  already  been  familiar  with  it. 

The  rule  is  so  well  settled  that  the  granting  or  refusal  of  a 
continuance,  particularly  for  causes  not  enumerated  in  the  stat- 
ute, is  u  matter  largely  within  the  sound  discretion  of  the  trial 
court,  and  nothing  but  the  abuse  of  this  discretion  will  warrant  the 
appellate  court  in  interfering  with  the  judgment,  that  we  deem  it 
unnecessary  to  quote  the  authorities  here. 

The  case  of  State  of  Kcmsas  v.  Grant  Sullivan,  43  Elan.  563, 
23  Pac.  645,  was  one  where  the  defendant  had  three  lawyers.  An 
application  was  made  by  the  defendant  for  a  continuance  on  the 
ground  that  the  counsel  who  appeared  for  him  at  the  preliminary 
examination  was  unable  to  be  present  at  the  trial,  and  that  he 
had  not  had  an  •  opportunity  to  communicate  to  the  other  counsel 
facts  material  to  his  defense.  The  application  was  not  made  for 
the  term,  but  simply  to  enable  the  defendant  to  properly  prepare 
for  his  defense.  There  was  no  showing  made  as  to  when  the  coun- 
sel, who  had  appeared  for  him  at  the  preliminary  examination, 
would  be  able  to  be  present  in  court.  The  aflBdavit  stated  that 
the  counsel  was  confined  to  his  bed  with  a  broken  leg.  The  sylla- 
bus of  the  case  is  as  follows: 

'^Where  a  motion  is  made  for  a  continuance  in  a  criminal 
case  on  account  of  the  absence  of  one  of  the  defendant's  counsel, 
and  it  appears  that  he  is  represented  by  two  attorneys  at  the  time, 
it  is  not  material  error  for  the  court  to  overrule  the  motion." 

The  application  filed  by  the  defendant  in  this  case  shows  that 
Mr.  Harrison  was  sick,  and  there  was  no  showing  as  to  when  he 
would  probably  be  able  to  appear  in  the  case.  The  same  rule  an- 
nounced by  the  Kansas  court  was  announced  in  the  case  of  Oar- 
rison  v.  Territory  of  OHahoma,  13  Okla.  690,  76  Pac.  182,  and 
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State  r.  Parker,  106  Mo.  217,  17  S.  W.  180,  citing  a  great  num- 
ber of  authorities. 

The  objections  were  taken  to  each  of  the  instructions  given 
by  the  court,  and  we  have  carefully  considered  each  instruction  in 
the  light  of  the  criticism  made  by  counsel  in  their  brief.  After  a 
careful  consideration  of  the  instructions,  we  are  of  the  opinic»n 
that  they  clearly  stated  the  law.  Counsel  complain  more  particu- 
larly of  instructions  Nos.  4,  8,  and  16,  which  are  as  follows: 

"No.  4.  A  design  to  eflfect  death  sufficient  to  constitute  murder 
is  inferred  from  the  fact  of  killing,  unless  the  circumstances  raise 
a  reasonable  doubt  whether  such  design  existed,  and  such  design 
may  be  formed  instantly  before  committing  the  act  by  which  it 
is  carried  into  execution.  Homicide  committed  with  the  design 
to  effect  death  is  not  the  less  murder  because  the  perpetrator  may 
have  been  in  a  state  of  anger  or  excitement  at  the  time.^^ 

"No.  8.  If  the  defendant  was  in  charge  and  had  control  of 
the  saloon  in  which  the  deceased  lost  his  life,  and  during  the  time 
he  had  such  control  the  deceased  and  any  other  person  or  persons 
became  engaged  in  an  altercation,  disturbance,  or  fight,  the  de- 
fendant had  the  right  to  demand  peace  in  his  place  of  business, 
and  to  use  any  lawful  means  to  quiet  such  disturbance  and  to 
prevent  the  fight;  but,  in  exercising  his  lawful  right,  he  was  not 
authorized  to  resort  to  the  use  of  a  deadly  weapon  to  enforce  his 
authority.  If  he  was  unable  to  preserve  the  peace  in  his  place 
of  business  without  resorting  to  the  use  of  deadly  weapons,  then  it 
was  his  duty  to  call  upon  the  officers  of  the  law  to  protect  his 
rights  and  to  take  the  combatants  into  custody.  Or,  when  two  or 
more  persons  are  engaged  in  a  fist  fight,  or  combat,  no  third  per- 
son has.  the  right  to  kill  one  of  such  combatants  to  save  the  other 
from  punishment  or  even  death.  A  man  is  permitted,  under 
proper  condition,  to  take  human  life  in  his  own  necessary  self- 
defense,  or  in  the  defense  of  a  member  of  his  family,  his  parent, 
or  servant;  but  he  is  not  allowed  such  right  in  defense  of  a 
stranger,  or  one  not  related  to  him.  One  may  also  take  the  life 
of  another  in  attempt  to  prevent  a  forcible  invasion  of  his  dwell- 
ing house;  but,  if  he  is  keeping  a  business  place  where  the  public 
have  the  right  to  go  to  patronize  his  business,  he  has  no  right  to 
rake  human  life  in  such  a  place  except  to  preserve  his  own  life,  or 
to  prevent  a  felony  being  committed  against  his  property  in  said 
place  of  business.^* 
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'^No.  16.  By  reasonable  doubt  is  meant  an  actual^  substantial 
doubt,  arising  out  of  a  fair,  impartial,  and  deliberate  considera- 
tion of  all  the  evidence  in  the  case.  It  does  not  mean  a  doubt 
based  upon  idle  conjecture,  mere  supposition,  or  unwarranted  spec- 
ulation. Evidence  is  deemed  sufficient  to  exclude  all  reasonable 
doubt  when  it  is  of  such  a  satisfying  character  as  to  convince  the 
minds  of  ordinarily  prudent  and  cautious  persons  with  such  de- 
gree of  certainty  that  they  would  feel  free  to  act  upon  the  same 
without  hesitation  in  their  own  most  important  personal  affairs. 
If  after  a  full,  fair,  and  impartial  consideration  of  all  the  evi* 
dence  in  the  cause,  you  can  say  and  feel  that  you  are  satisfied  to 
a  moral  certainty  of  the  truth  of  the  charge,  and  have  an  abiding 
conviction  of  the  guilt  of  the  accused,  you  are  then  in  that  stale 
of  mind  which  the  law  recognizes  as  convinced  beyond  a  reason- 
able doubt,  and  should  not  hesitate  to  return  a  verdict  of  guilty.*' 

Instruction  No.  4  was  based  on  section  2168,  Wilson's  Hev. 
&  Ann.  St.  1903,  which  is  as  follows: 

''(2168)  §  249.  A  design  to  effect  death  is  inferred  from 
the  fact  of  killing,  unless  the  circumstances  raise  a  reasonable 
doubt  whether  such  design  existed.*' 

Instruction  No.  8  was  based  on  section  2189,  which  is  as 
follows : 

"(2189)  §  270.  Homicide  is  also  justifiable  when  committed 
by  any  person  in  either  of  the  following  cases :  First,  when  resist- 
ing any  attempt  to  murder  such  person,  or  to  commit  any  felony 
upon  lum  or  her,  or  upon  or  in  any  dwelling  house  in  which  such 
person  is.  Or,  second,  when  committed  in  the  lawful  defense  of 
such  person,  or  of  his  or'  her  husband,  wife,  parent,  child,  master, 
mistress,  or  servant,  when  there  is  a  reasonable  ground  to  appre- 
hend a  design  to  commit  a  felony,  or  to  do  some  great  personal 
injury,  and  imminent  danger  of  such  design  being  accomplished. 
Or,  third,  when  necessarily  committed  in  attempting,  by  lawful 
ways  and  means,  to  apprehend  any  person  for  any  felony  conmiit- 
ted;  or  in  lawfully  suppressing  any  riot;  or  in  lawfully  keeping 
and  preserving  the  peace." 

Counsel  insist  that  instruction  16  does  not  meet  the  require- 
ments or  contain  the  essentials  laid  down  by  Chief  Justice  Wil- 
liams of  our  Supreme  Court  in  the  case  of  AihoU  v.  Territory,  1 
Okla.  Cr.  1,  94  Pac.  179.  We  think  it  does.  The  definition  ap- 
proved by  Justice  Williams  is: 
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"That  state  of  the  case  which,  after  the  entire  comparison 
an'd  consideration  of  all  the  evidence,  leaves  the  minds  of  the  jury 
in  that  condition  that  they  cannot  say  they  have  an  abiding  con- 
viction, to  a  moral  certainty,  of  the  charge/' 

It  is  also  contended  by  counsel  that  there  was  error  in  the 
record  on  account  of  the  failure  of  the  court  to  tell  the  jury  that 
the  defense  must  be  viewed  from  the  defendant's  standpoint,  and 
that  the  jury  was  not  instructed  as  to  the  law  of  self -defense.  In- 
structions 9  and  10,  in  our  opinion,  meet  the  objection  of  counsel. 
They  are  as  follows: 

"No.  9.  Where  one  is  in  a  place  he  has  a  right  to  be,  and  is 
not  the  aggressor,  and  does  not  by  his  own  wrongful  conduct 
bring  on  the  conflict  which  endangers  his  safety,  and  he  is  vio- 
lently assaulted  by  another,  or  is,  from  the  conduct  and  hostile 
actions  of  his  antagonist,  induced  to  believe  that  he  is  in  im- 
minent danger  of  losing  his  life  or  of  receiving  some  great  per- 
sonal injury,  he  may  lawfully  resort  to  such  force  or  violence  as 
to  him  under  all  the  circumstances  seems  reasonably  necessary  to 
protect  himself  from  death  or  receiving  some  great  bodily  harm, 
even  to  the  taking  of  the  life  of  his  assailant,  if  he  in  good  faith 
from  reasonable  appearances  believes  such  action  necessary  for  his 
own  safety;  but  one  who  by  his  own  wrongful  conduct  brings  on 
a  fight,  or  who  commences  the  combat,  is  not  allowed  this  privi- 
lege of  self-defense. 

"No.  10.  If  at  the  time  the  defendant  fired  the  fatal  shot 
he  had  reasonable  grounds  to  apprehend  a  design  on  the  part  of 
the  deceased  to  take  his  life,  or  to  do  him  some  great  personal  in- 
jury, and  that  he  was  in  imminent  danger  of  such  design  being 
accomplished,  and  he  fired  such  shot  while  laboring  under  such 
apprehensions,  believing  it  necessary  for  his  preservation  or  safety, 
then  the  firing  of  such  shot,  under  such  circumstances,  was  justi- 
fiable on  the  grounds  of  self-defense,  and  your  verdict  should  be 
not  guilty.'' 

Counsel  urge  that  the  court  erred  in  refusing  to  give  the  in- 
structions requested  by  the  defendant.  Instruction  No.  1,  as  re- 
quested by  the  defendant,  was  offered  on  the  theory  that  the  de- 
fendant had  a  right  to  kill  Sheehan  in  order  to  stop  the  fight  be- 
tween Mattox  and  the  deceased.  This  instruction  was  not  proper. 
He  had  no  such  right  under  the  law.    It  was  not  supported  by  any 
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evidence  in  the  record.  The  defendant's  testimony  is  to  the  eflfect 
that  he  shot  in  his  necessary  self-defense,  and  that  the  reason  he 
fired  the  fatal  shot  was  that  the  deceased,  Sheehan,  was  pointing 
a  pistol  at  him  and  had  used  threatening  language,  and  that  he 
believed  the  deceased,  Sheehan,  intended  to  shoot  him.  Instruc- 
tion No.  2,  requested,  was  as  to  the  defendant's  right  to  keep  a  gun 
in  the  saloon  where  the  killing  took  place.  The  court  properly 
held  that  it  was  immaterial  as  for  what  purpose  he  kept  the  gun 
there.  If  his  testimony  were  true,  he  had  a  right  to  use  the  gun, 
regardless  of  the  purpose  for  which  it  was  kept,  and  the  jury  were 
the  judges  as  to  whether  the  testimony  was  true.  Instruction 
No.  3,  requested  by  the  defendant,  was  on  the  same  theory  as  in- 
struction No.  1;  that  is,  that  the  defendant  had  a  right  to  keep 
the  peace  in  his  place  of  business  and  was  authorized  to  take  life 
if  necessary  to  prevent  a  fight  between  Mattox  and  Sheehan.  His 
right  to  keep  the  peace  would  not  go  to  the  extent  of  taking  life; 
but  the  instruction  was  objectionable  for  the  reason  that  his  de- 
fe^jse  was  not  that  he  shot  to  keep  the  peace,  but  that  he  shot 
Sheehan  to  prevent  his  shooting  defendant.  Instruction  No.  4, 
requested  by  defendant,  was  to  the  effect  that  the  jury  should  not 
consider  whether  the  defendant  was  justified  in  shooting  at  Luther 
Sheehan,  a  brother  of  deceased.  The  shooting  at  Luther  Sheehan 
was  part  of  the  res  gestae,  and  the  jury  had  a  right  to  consider 
that,  together  with  the  other  circumstances  in  the  case.  Instruc- 
tion 5,  as  requested  by  the  defendant,  was  on  the  law  of  self- 
defense,  and  we  think  was  properly  refused  for  the  reason  that 
instructions  9  and  10  properly  advised  the  jury  as  to  aefendaufs 
right  of  self-defense. 

Assignment  31  is  that  the  court  erred  in  allowing  counsel  for 
the  territory  of  Oklahoma  to  indorse  additional  names  on  the  in- 
dictment after  said  counsel  had  announced  ready  for  trial,  and 
after  the  jury  had  been  impaneled.  Section  5352,  Wilson's  Rev. 
&  Ann.  St.  1903,  is  as  follows: 

"(5352)  §  216.  When  an  indictment  is  found,  the  names 
of  the  witnesses  examined  before  the  grand  jury  must  be  in- 
dorsed thereon  before  the  same  is  presented  to  the  court,  but  a 
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failure  to  so  indorse  the  said  names  shall  not  be  sulBcient  reason 
for  setting  aside  the  indictment  if  the  county  attorney  or  prosecut- 
ing officer  will  within  a  reasonable  time,  to  be  fixed  by  the  court, 
indorse  the  names  of  the  witnesses  for  the  prosecution  on  the  in- 
dictment. The  court  or  judge  may,  at  any  time,  direct  the  names 
of  additional  witnesses  for  the  .prosecution  to  be  indoi'sed  on  the 
indictment,  and  shall  order  that  such  names  be  fumislied  to  the 
defendant  or  his  counsel." 

The  record  shows  defendant's  counsed  had  been  served  with 
a  list  of  the  names  indorsed.  It  was  not  error  for  the  court  to 
permit  this  indorsement. 

In  disposing  of  the  assignments  which  go  to  the  action  of  the 
court  in  ruling  on  the  admissibility  of  testimony,  we  deem  it  un- 
necessary to  say  more  than,  after  a  careful  consideration,  we  are 
of  opinion  that  no  such  error  was  committed  as  would  entitle  the 
defendant  to  a  new  trial.  No  evidence  was  admitted  which  would 
deprive  him  of  any  substantial  right,  and  nothing  was  refused 
that  could  have  possibly  changed  the  result  of  the  trial.  Under 
the  sentence  of  the  lower  court,  the  defendant  was  confined, in 
the  Kansas  penitentiary  at  Lansing,  Kan.  The  judgment  will  be 
modified,  and  the  defendant  confined  in  the  state  penitentiary  at 
McAlester. 

The  judgment,  as  modified,  as  aflSrmed. 

DOYLE,  Judge,  concurs. 


PURMAN.  Pbbsidino  Judge,  (concurring).  We  do  not  de- 
sire to  be  understood  as  holding  that  instructions  Nos.  9  and  10 
are  applicable  to  all  cases,  or  that  they  would  be  approved  under 
a  different  statement  of  facts.  These  instructions  depend  for  their 
correctness  upon  the  facts  of  the  particular  case  in  which  they 
are  given.  A  defendant  may  be  the  aggressor  in  a  difiBculty,  or  he 
may  by  his  own  wrongful  act  bring  on  a  confiict,  without  entirely 
losing  his  right  of  self-defense.  This  would  depend  upon  the 
character  of  the  wrongful  acts,  and  the  intention  with  which  they 
were  done,  which  constituted  such  aggression  or  which  brought  on 
such  conflict.     If  these  things  were  done  with  a  felonious  iuten- 
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tion,  they  would  entirely  destroy  the  right  of  self-defense;  but,  if 
they  were  done  without  a  felonious  intention,  what  is  known  as 
the  imperfect  right  of  self-defense  might  still  exist. 

Chief  Justice  Puller  of  the  Supreme  Court  of  the  United 
States,  in  Wallace  v.  United  States.  162  H.  S.  466,  16  Sup.  Ct. 
859,  40  L.  Ed.  1039,  correctly  states  the  law  governing  this  ques- 
tion as  follows: 

"When  a  diBSculty  is  intentionally  brought  on  for  the  pur- 
pose of  killing  the  deceased,  the  fact  of  imminent  danger  to  the 
accused  constitutes  no  defense;  but  when  the  accused  embarks  in 
a  quarrel  with  no  felonious  intent  or  malice  or  premeditated  pur- 
pose of  doing  bodily  harm  or  killing,  and  under  a  reasonable  be- 
lief of  imminent  danger  he  inflicts  a  fatal  wound,  it  is  not. 
murder.** 

Wharton,  Hom.,  §  197;  2  Bishop,  Crim.  Law,  §§  712,  715; 
State  V.  Parilow,  90  Mo.  608,  4  S.  W.  14,  59  Am.  Rep.  31 ;  Adams 
V.  People,  47  111.  376;  Staie  v.  Hays,  23  Mo.  287;  State  v.  Mc- 
DonneU,  32  Vt.  491;  Reed  v.  State,  11  Tex.  App.  509,  40  Am. 
Bep.  795. 

Prom  a  full  examination  of  the  authorities,  and  upon  reason, 
I  think  that  it  is  clear  that  if  a  defendant  is  the  aggressor  in  a 
difficulty,  or  if,  by  his  own  wrongful  conduct,  he  brings  about  a 
conflict  and  then  slays  his  adversary,  the  intention  with  which 
these  things  are  done  is  material  and  vital  to  determine  the  degree 
of  his  guilt  in  the  event  his  right  of  self-defense  has  been  abridged. 
See:  Bishop  on  Crim.  Law,  §§  365,  367;  Yoes  v.  State,  9  Ark. 
43;  Hicks  v.  United  States,  150  U.  S.  449,  14  Sup.  Ct.  144;  37 
L.  Ed.  1137;  Bennington  v.  Commonwealth  (Ky.)  17  S.  W.  272; 
Thompson  v.  Umted  States,  155  U.  S.  270,  15  Sup.  Ct.  73,  39 
L.  Ed.  146;  White  v.  State,  23  Tex.  App.  164,  3  S.  W.  710; 
Shannon  v.  State,  35  Tex.  Cr.  R.  2,  28  S.  W.  688,  60  Am.  St. 
Rep.  17;  Massie  v.  Commonwealth  (Ky.)  29  S.  W.  871. 

In  the  light  of  the  testimony  in  this  case,  the  failure  of  the 
trial  court  to  instruct  the  jury  upon  this  view  of  the  law  is  not 
material,  because,  just  after  the  difficulty  began,  the  defendant 
had  said:  "If  there  is  any  fighting  to  be  done,  I  will  do  it  my- 
self.    I  am  the  fastest  fighting  son  of  a  bitch  in  this  house.'* 
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This  was  testified  to  by  several  witnesses,  and  the  defendant,  when 
on  the  stand  as  a  witness  in  his  own  behalf,  did  not  deny  it.  So 
it  is  an  admitted  fact.  The  record  shows  that  soon  after  this  the 
defendant  sent  for  a  shotgun  and  ordered  the  shells  loaded  with 
large  shot,  and  that  he  had  this  gun  by  his  side  behind  the  bar 
of  the  saloon,  so  there  could  be  no  question  of  his  deadly  inten- 
tion. Therefore  the  instruction  as  given  is  applicable  to  the  facts 
and  free  from  serious  objection.  It  would  have  been  better  if  the 
court  had  given  the  instruction  requested  by  counsel  for  the  de- 
fendant, to  the  effect  that  the  jury  should  view  the  facts  and  cir- 
cumstances in  evidence  from  the  defendant's  standpoint,  and  cases 
might  arise  in  which  it  would  be  reversible  error  to  refuse  an  in- 
struction in  this  languege;  but  the  instruction  given  means  the 
same  thing,  and  the  facts  are  so  clear  and  convincing  of  defend- 
ant's guilt  that  we  cannot  see  how  the  defendant  was  injured  by 
the  instructions  as  given. 

With  this  explanation,  I  concur  in  the  opinion  that  there  is 
no  reversible  error  in  this  case,  and  that  the  judgment  of  the  lower 
court  should  be  affirmed.   . 


Ex  parte  George  L.  Ellis. 

No.  A-434.     Opinion  Filed  November  27,  1909. 
(105   Pac.   184.) 

1.  CONSTITUTIONAL  LAW^Right  to  Justice.  Under  the  decla- 
ration of  article  2,  sec.  6,  Bill  of  Rierlits,  that  "Bi^ht  and  Justice 
shall  be  administered  without  sale,  denial,  delay,  or  prejudice.*' 
as  well  as  by  the  unwritten  dictates  of  natural  Justice,  the 
courts  of  this  state  are  commanded  to  administer  Justice  with- 
out prejudice. 

2.  CONSTITUTIONAL  LAW^Right  to  Justice— Prejudice  of 
Judge.  Section  8,  art.  1,  c.  27,  p.  285,  Sess.  Laws  1908,  provides 
amonsT  other  grrounds  that  "no  Judgre  of  the  county  court  shall 
sit  in  any  cause  or  proceeding:  pending:,  after  any  party  thereto 
has   filed   an  affidavit   in   writing,   corroborated   by   two   credible 
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persons  residing  in  the  county,  stating  that  affiant  has  good 
reasons  to  believe  and  does  believe  that  the  judge  is  so  preju- 
diced against  him  that  he  can  not  have  a  fair  and  impartbaJ 
trial  if  such  Judg'e  continues  to  preside  in  such  cause."  Held^ 
that  this  provision  does  not  abridge  the  constitutional  guaranty. 

3.  PERJURY — Change  of  Judge — Affidavit  of  Prejudice.  Perjury 
or  subornation  of  perjury  cannot  ibe  assigned  upon  an  affidavit 
of  prejudice,  made  to  secure  a  change  of  judge  on  the  ground 
of  prejudice. 

4  JUDGES— Affidavit  of  Prejudice.    Public  confidence  in  our  judic- 

ial system  and  courts  of  justice  demands  that  causes  be  tried  by 
unprejudiced  and  unbiased  judges,  and  a  denial  of  a  change  of 
judge,  applied  for  on  the  ground  of  prejudice,  will  be  presumed 
to  be  a  denial  of  justice. 

(Syllabus  by  the  Court.) 

Application  of  George  L.  Ellis  for  a  writ  of  habeas  corpus. 
Writ  allowed. 

This  is  an  application  to  this  court,  filed  November  16,  1909, 
for  a  writ  of  habeas  corpus,  to  relieve  the  petitioner,  George  L. 
Ellis,  from  the  custody  of  T.  M.  Ijatham,  sheriff  of  Texas  county. 
The  petition  sets  out  with  particularity  proceedings  in  the  county 
court  of  Texas  county  wherein  petitioner  was  committed  to  the 
county  jail  to  await  the  action  of  the  district  court  of  Texas  county 
on  a  charge  of  perjury,  and  also  in  the  case  of  the  State  v.  G.  L. 
Ellis  and  Henry  McCann,  before  W.  H.  Castleberry,  a  justice  of 
the  peace  in  and  for  Hooker  township,  Texas  county,  and  further 
avers  in  substance:  That  in  an  action  pending  before  the  county 
court  of  Texas  county,  sitting  at  Hooker,  entitled,  ^^J.  H.  Morris, 
Plaintiff,  v.  E.  H.  Mathews,  Defendant,'^  said  defendant  made  ap- 
plication on  November  10,  1909,  for  change  of  judge,  by  filing 
affidavits  as  prescribed  by  section  8,  art.  1,  c.  27,  p.  285,  Sess. 
Laws  1908,  wherein  it  is  provided  that: 

"No  judge  of  the  county  court  shall  sit  in  any  cause  or  pro- 
ceeding pending,  after  a  party  thereto  has  filed  an  affidavit  in 
writing,  corroborated  by  two  credible  person  residing  in  the 
county,  stating  that  affiant  has  good  reason  to  believe,  and  does 
believe,  that  the  judge  is  so  prejudiced  against  him  that  he  can- 
not have  a  fair  and  impartial  trial,  if  such  judge  continues  to  pre- 
side in  such  case.'' 
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That  said  petitioner,  together  with  Henry  McCann,  were  the 
corroborating  aflBants.  That  on  the  said  10th  day  of  November 
B.  L.  Davis,  county  judge,  filed  a  complaint  before  W.  H.  Castle- 
berry,  a  justice  of  the  peace  in  and  for  Hooker  township,  Texas 
county,  wherein  he  charged  petitioner  with  the  crime  of  perjury  in 
making  said  corroborating  aflBdavit  of  prejudice  for  change  of 
judge.  That  petitioner  was  immediately  arrested  and  taken  be- 
fore said  justice  of  the  peace.  That  there  were  present  W.  G. 
Hughes,  county  attorney^  B.  L.  DaTis,  county  judge,  and  Miss 
Mora  Thompson,  clerk  of  the  county  court  of  Texas  county.  That 
William  M.  Clark  as  counsel  for  petitioner  filed  an  aflSdavit  for 
change  of  venue  on  his  behalf,  whereupon  W.  G.  Hughes,  county 
attorney,  dismissed  said  case.  Immediately  after  the  dismissal  of 
said  case,  petitioner  was  rearrested  by  the  sheriflE  of  Texas  county 
by  virtue  of  a  purported  warrant  issued  by  B.  L.  Davis,  county 
judge,  which  warrant  is  as  follows: 

"State  of  Oklahoma,  Texas  County.  In  County  Court.  The 
State  of  Oklahoma,  to  the  SheriflE  of  Said  County:  Whereas  it 
appears  probable  in  said  court,  that  G.  L.  Ellis  and  Henry  Mc- 
Cann have  committed  perjury  in  a  proceeding  pending  in  said 
court,  you  are  therefore  commanded  to  arrest  said  G.  L.  Ellis  and 
Henry  McCann  and  have  them  before  the  said  court  at  ten  o'clock 
a.  m.  Nov.  11,  1909,  at  the  county  court  room  at  Hooker,  Okla- 
homa, to  be  dealt  with  according  to  law,  and  have  you  then  and 
there  this  writ.  Witness  my  hand  and  the  seal  of  said  court  at 
Hooker,  Okla.,  this  Nov.  10,  1909.  B.  L.  Davis,  Judge  of  the 
County  Court.     [Seal.]'' 

That  at  the  time  said  warrant  was  served  petitioner  had  not 
piade  oath  or  given  evidence  in  any  cause  pending  in  the  county 
court  of  Texas  county  other  than  said  corroborating  aflBdavit,  and 
that  no  complaint  has  ever  been  filed  in  said  county  court  charging 
petitioner  with  any  oflEense  against  the  laws  of  Oklahoma,  and 
that  on  the  11th  day  of  November,  1909,  the  said  B.  L.  Davis, 
county  judge  in  open  court,  did  order  that  petitioner  be  held  to 
the  district  court  of  Texas  county  to  answer  to  the  charge  of 
having  on  the  9th  day  of  November  committed  the  crime  of  per- 
jury in  Texas  county  in  making  the  aforesaid  corroborating  aflfi- 
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davit  of  prejudice  for  change  of  judge,  which  commitment  is  as 
follows : 

"State  of  Oklahoma,  Texas  County.  In  County  Court.  The  State 
of  Oklahoma  to  the  Sheriff  of  Said  County :  Whereas  it  appears  to 
the  satisfaction  of  the  court  that  in  a  judicial  proceeding  pending 
in  said  court  6.  L.  Ellis  and  Henry  McOann  have  testified,  and 
in  so  testifying  have  committed  perjury,  and  the  said  G.  L.  Ellis 
and  Henry  McCann  having  by  order  of  said  court  been  required  to 
give  bond  for  their  appearance  in  the  district  court  of  said  county 
at  its  next  term  to  be  held  at  Guymon,  and  the  amount  of  said 
bond  fixed  in  the  sum  of  $750.00  each  and  the  said  parties  having 
failed  to  make  such  bonds:  Now,  therefore,  you  are  commanded 
to  take  said  G.  L.  Ellis  and  Henry  McCann  into  your  custody 
until  such  bond  is  given.  When  the  said  parties  shall  enter  into 
recognizance  with  two  sufficient  sureties  each  for  their  appearance 
as  aforesaid  you  will  approve  the  same  and  discharge  each  of  them, 
but,  in  the  default  of  said  bonds,  you  will  confine  the  said  G.  L. 
^  Ellis  and  Henry  McCann  in  the  county  jail  of  Texas  county  until 
such  bonds  shall  be  executed  and  approved.  You  will  return  this 
writ  to  the  said  district  court.  Witness  my  hand  and  the  seal  of 
said  court  at  Hooker,  Oklahoma,  this  Nov.  11,  1909.  E.  L.  Davis, 
Judge  of  the  County  Court.     [Seal.l" 

There  was  also  filed  a  stipulation  waving  the  appearance  and 
return  of  respondent,  and  consenting  that  the  court  pass  upon  the 
legality  of  the  restraint  on  the  facts  set  out  in  the  petition,  and 
on  behalf  of  respondent  admitting  as  true  all  the  allegations,  mat- 
ters, and  things  set  up  in  the  petition  of  the  said  George  L.  Ellis, 
signed  by,  *Tj.  M.  Latham,  SheriflE  of  Texas  County,  Oklahoma. 
Wallace  G.  Hughes,  County  Attorney  for  Texas  County,  Okla.^^ 

Upon  filing  this  application  respondent  was  directed  to  release 
petitioner  upon  his  own  recognizance  pending  the  decision  of  the 
court. 

John  L.  Oleason  and  William  M.  Clark,  for  petitioner. 
Charles  L.  Moore,  Asst.  Atty.  Gen.,  and  Wallace  0,  Hughes, 
County  Atty.,  for  respondent. 

DOYLE,  Judge,  (after  stating  the  facts  as  above).  The  pe- 
titioner complains  upon  the  facts  stated  that  he  is  restrained  of 
his  liberty  ** without  due  process  of  law."    It  is  apparent  that  the 
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county  court  in  issuing  said  warrant  and  commitment  proceeded 
under  section  2083,  Wilson^s  Rev.  &  Ann.  St.  1903,  which  pro- 
vides : 

^'Whenever  it  appears  probable  in  any  court  of  record  that 
any  person  who  has  testified  in  any  action  or  proceeding  in  such 
court  has  committed  perjury,  such  court  must  immediately  com- 
mit such  person  by  an  order  or  process  for  that  purpose  to  prison 
or  take  a  recognizance  with  sureties  for  his  appearance  and  an- 
swering to  an  indictment  for  perjury.'* 

The  first  question  is :  Has  a  court  of  record  of  this  state  un- 
der this  provision  authority  to  summarily  commit  a  witness  to 
be  held  to  answer  for  perjury.  We  are  of  opinion  that  this  pro- 
vision of  the  laws  of  Oklahoma  Territory,  if  not  repugnant  to  the 
Constitution  and  in  conflict  with  that  part  of  section  17,  art.  2, 
Bill  of  Rights,  which  provides,  "No  person  shall  be  prosecuted 
for  a  felony  without  having  had  a  preliminary  examination  before 
an  examining  magistrate,  or  having  waived  such  preliminary  ex-* 
mination,'*  can  only  be  effective  while  a  grand  jury  is  in  session 
in  the  county.  To  be  effective  in  the  case  at  bar  would  make 
the  court  the  judge  of  his  own  case  and  would  violate  the  maxim, 
"Nemo  debet  esse  judex  in  propria  stui  causa'^ — "No  man  can  be 
a  judge  in  his  own  case.*'  The  maxim  is  as  old  as  the  law  itself. 
"While  prosecutions  for  felonies  may  be  by  indictment  or  infor- 
mation, as  they  are  concurrent  remedies,'*  said  this  court  in  Re 
McNaught,  1  Okla.  Cr.  528,  99  Pac.  241,  "we  are  fully  satisfied 
that  the  framers  of  our  Constitution  intended  to  abolish  the 
grand  jury  system,  except  that  it  might  be  invoked  for  these  spe- 
cial purposes,  such  as  the  investigation  of  public  oflBcers,  the  fail- 
ure of  public  prosecutors  to  do  their  duty,  and  those  peculiar  con- 
ditions of  public  disorder  which  sometimes  arise  and  make  pros- 
ecutions by  information  impracticable.**  For  this  reason,  upon 
the  facts  stated,  the  county  court  was  without  authority  to  issue 
the  commitment. 

It  only  remains  to  consider  whether  perjury  can  be  assigned 
upon  an  affidavit  "that  aifiant  has  good  reason  to  believe  and  does 
believe  that  a  judge  is  prejudiced.**  In  general,  any  material 
statement  made  under  oath  in  any  proceeding,  or  in  relation  lo 
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any  matter  in  which  path  is  authorized,  or  required  by  law,  may 
be  the  subject  of  perjury,  or  subornation  of  perjury,  but  the  state- 
ment must  be  a  statement  of  fact.  Perjury  cannot  ordinarily  be 
assigned  upon  a  statement  of  a  matter  of  opinion  merely,  or  call- 
ing for  the  exercise  of  judgment.  It  is  an  entirely  diflEerent  prop- 
osition to  say  that  perjury  may  be  assigned  upon  an  affidavit  for 
a  change  of  venue  or  judge,  and  that  the  court  may  summarily 
commit  an  affiant  to  be  held  to  answer  for  perjury  because  it  ap- 
pears to  the  court  that  the  affidavit  for  a  change  is  false  and  un- 
true. In  such  a  case  we  must  examine  the  Constitution  itself,  and 
see  whether  this  process  be  in  conflict  with  any  of  its  provisions. 
The  Constitution  provides  (section  6,  art.  2,  Bill  of  Rights) : 
"The  courts  of  justice  of  the  state  shall  be  open  to  every 
person,  and  speedy  and  certain  remedy  afforded  for  every  wrong 
and  for  every  injury  to  person,  property,  or  reputation;  and  right 
and  justice  shall  be  administered  without  sale,  denial,  delay  or 
prejudice.'* 

The  framers  of  our  Constitution  guarded  with  special  care 
our  judiciary  and  tried  to  place  it  above  suspicion  of  unfairness, 
passion,  or  prejudice,  so  that  public  confidence  in  our  courts  would 
DOt  be  shaken,  and  provided  that  right  and  justice  should  be  ad- 
ministered without  prejudice.  By  virtue  of  this  conptitutional 
provision,  who  can  doubt  or  question  the  absolute  and  unqualified 
right  of  the  citizen  when  called  to  answer  in  a  court  of  justice  to 
demand  that  his  trial  shall  be  before  an  impartial  judge  and  by 
impartial  jurors?  Any  other  doctrine  would  place  the  rights  of 
the  citizen  which  were  intended  to  be  protected  by  this  constitu- 
tional provision  at  the  mercy  or  control  of  the  court  or  judge 
thereof.  If,  however,  it  be  held  that  perjury  can  be  assigned  upon 
an  affidavit  for  a  change  of  judge,  and  that  the  affiant  may  be  held 
to  answer  to  a  charge  of  perjury  by  reason  thereof,  the  right  to  a 
fair  and  impartial  trial,  which  the  Constitution  guarantees  to 
every  citizen,  in  reality  no  longer  exists. 

In  the  case  of  Day  v.  Day,  12  Idaho,  556,  86  Pac.  631,  a  sim- 
ilar constitutional  proFision  was  construed.     The  appellant  made 

application  for  a  change  of  venue  upon  the  ground  that  she  could 
S  Cr.^15 
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not  have  a  fair  and  impartial  trial  before  the  presiding  judge  by 
reason  of  his  prejudice  in  the  matter.  The  application  was  de- 
nied. In  reviewing  this  action'  of  the  trial  court,  Justice  Sullivan, 
in  part,  says: 

"It  is  contended  by  counsel  for  appellant  that  undei  the  pro- 
visions of  section  18,  art.  1,  of  the  Constitution  of  Idaho  *the  peo- 
ple have  prohibited  a  court  from  trying  a  case  in  which  he  is  pre- 
judiced by  or  for  either  party.'  Said  section  is  as  follows :  ^Courts 
of  justice  shall  be  open  to  every  person,  and  a  speedy  remedy  af- 
forded for  every  injury  of  person,  property  or  character,  and  right 
and  justice  shall  be  administered  without  sale,  denial,  delay  or 
prejudice.*  They  also  cite  paragraph  40  of  the  Magna  Charta, 
which  reads:  *To  none  will  we  sell;  to  none  will  we  deny  or  de- 
lay right  or  justice.'  They  contend  through  that  constitutional 
provision  that  the  people  have  declared  that  justice  shall  be  ad- 
ministered, not  only  without  sale,  without  denial,  and  without  de- 
lay, but  also  without  prejudice,  and  contend  that  the  legislative 
power  to  pass  laws  regulating  the  change  of  venue  is  limited  by 
constitutional  provisions  respecting  the  subject.  It  is  contended 
that  said  section  of  the  Constitution  is  self-acting,  self-executing, 
and  lequires  no  legislative  provision  for  its  enforcement,  and  can- 
not be  abridged  or  modified  by  any  legislative  or  judicial  act. 
There  is  no  question  but  what  said  provision  is  self -operating,  and 
it  is  regarded  as  settled  in  this  country  that  all  negative  or  pro- 
hibitive clauses  in  a  constitution  are  self-executing.  The  Legis- 
ture,  neither  by  neglect  to  act  nor  by  legislation,  can  nullify  a 
mandatory  provision  of  the  Constitution,  ♦  *  *  for  it  cannot 
be  maintained  that  a  judge  who  is  biased  or  prejudiced  in  a  case 
on  trial  before  him  can  administer  justice  without  prejudice.  Dis- 
regarding said  provision  of  the  Constitution,  the  ordinary  prin- 
ciples of  right  and  justice  prohibit  or  disqualify  a  judge  from 
ti-ying  a  case  in  which  he  is  prejudiced  for  or  against  either  of 
the  parties  to  the  suit.  This  provision  of  the  Constitution  can- 
not be  brushed  aside  by  saying  that  it  is  a  mere  maxim  of  the 
law  and  means  nothing;  for  the  principle  therein  expressed  is 
one  of  the  foundation  stones  of  our  judicial  system  and  jurispru- 
dence, and  could  not  be  removed  without  shattering  the  entire 
system.*' 

After  reviewing  the  authorities  pro  and  con,  the  learned  jus- 
tice concludes  as  follows: 

'^n  the  light  of  the.  judicial  history  of  California  and  Mon- 
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tana  in  holding  tliat  tiie  bias  and  prejudice  of  a  judge  was  no 
ground  for  a  change  of  venue,  it:  is  now  recognized  by  those  states 
that  it  ought  to  have  been  a  ground,  that  it  is  a  matter  conducive 
to  a  just  and  proper  administration  of  justice.  The  Constitution 
of  Montana  (section  6,  art.  3)  is  as  follows:  *The  courts  of  jus- 
tice shall  be  open  to  every  person,  and  a  speedy  remedy  afforded 
for  any  injury  of  person,  property,  or  character,  and  that  right 
and  justice  shall  be  administered  without  sale,  denial,  or  delay.' 
The  main  difference  between  that  section  and  section  18,  art.  1, 
of  the  Constitution  of  Idaho,  is  that  in  the  latter  we  find  the  word 
'prejudice'  after  the  word  'delay,'  and  provides  that  justice  shall 
be  administered  without  sale,  denial,  delay,  or  prejudice;  that  be- 
ing a  clear  distinction  and  difference  between  the  two  Constitu- 
tions. It  is  a  primary  idea  in  the  administration  of  justice  that 
a  judge  must  not  decide  judicial  matters  from  bias,  prejudice, 
and  partiality,  and  our  Constitution  clearly  prohibits  a  judge  who 
has  bias  or  prejudice  in  a  case  from  trying  it.  The  aim  and  object 
of  the  framers  of  the  Constitution  was  to  preserve  judicial  tri- 
bunals from  discredit,  and  the  Supreme  Court  of  Montana,  refer- 
ring to  this  matter  in  Siockwell  v.  Township  Board  of  White  Lake, 
'32  Mich.  341,  said:  The  court  ought  not  to  be  astute  to  discover 
refined  and  subtle  distinctions  to  save  a  case  from  the  operation 
of  the  maxim,  when  the  principle  it  embodies  bespeaks  the  pro- 
priety of  its  application.  The  immediate  rights  of  the  litigants 
are  not  the  only  objects  of  the  rule.  A  sound  public  policy  which 
is  interested  in  preserving  every  tribunal  appointed  by  law  from 
discredit  imperiously  demands  its  observance.'  Can  it  be  con- 
tended in  the  face  of  the  command  of  said  provision  of  our  Con- 
stitution that  the  Legislature  could  legally  declare  that  the  bias 
and  prejudice  of  a  judge  should  be  no  cause  for  a  change  of 
venue?  I  think  not.  And  if,  in  the  face  of  that  provision,  the 
T^egislature  neglects  to  specify  in  a  statute  that  the  prejudice  of  the 
judge  is  a  ground  for  a  change  of  the  place  of  trial,  then  the  very 
object  and  purpose  of  that  provision  of  the  Constitution  may  be 
nullified  and  set  at  naught.  Regardless  of  the  statutory  provis- 
ion, where  such  a  state  of  facts  appear,  as  in  the  case  at  bar,  and 
a  change  of  place  of  trial  is  demanded  because  of  the  prejudice  of 
a  judge,  a  change  of  venue,  or  at  least  a  change  of  judges,  should 
be  granted  to  preserve  from  discredit  the  judiciary  of  the  state. 
No  technical  refinement  or  argument  can  convince  the  people  that 
a  prejudiced  judge  can  fairly  try  a  case  between  his  friend  and 
his  foe.     Such  a  thing  might  occur,  but  the  general  public  would 
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not  look  upon  such  a  trial  as  an  administration  of  justice  without 
prejudice.  The  statute  provides  the  manner  of  procedure  by 
which  a  change  of  venue  may  be  had,  and  the  procedure  there 
provided  is  a  proper  procedure  in  a  case  where  the  application  is 
made  on  the  ground  of  the  prejudice  of  the  judge/* 

The  Idaho  Supreme  Court  in  this  case  in  substance  held  that, 
under  this  constitutional  provision,  a  denial  of  a  change  of  venue 
applied  for  on  the  ground  of  prejudice  will  be  presumed  to  be  in 
effect  a  denial  of  justice.  The  decision  is  logically  and  learnedly 
reasoned  to  this  inevitable  conclusion,  and  the  doctrine  declared 
meets  with  our  unqualified  approval. 

Prom  this  proposition  flows  the  corollary  that  this  constitu- 
tional guaranty  cannot  be  destroyed,  denied,  abridged,  or  im- 
paired by  legislative  enactments,  prescribing  the  procedure  or  pro- 
viding that  perjury  may  be  assigned  upon  affidavits  for  a  change 
of  venue  or  judge.  To  what  purpose  would  be  the  right  if  the 
party  asserting  it,  or  his  corroborating  witnesses,  thereby  subject 
themselves  to  a  criminal  prosecution?  The  provision  of  the  stat- 
ute for  change  of  judge  in  county  courts  is  in  harmony  with  the 
constitutional  provision.  It  is  not  an  essential  requirement  that 
the  judge  should  be  as  a  matter  of  fact  prejudiced.  It  only  re- 
quires that  the  affidavit  of  the  party  and  two  corroborating  wit- 
nesses set  forth  that  he  has  good  reason  to  believe,  and  does  be- 
lieve, that  the  judge  is  so  prejudiced  against  him  that  he  cannot 
have  a  fair  and  impartial  trial  if  such  judge  continues  to  preside 
in  such  cause.  It  does  not  provide  for  further  affidavit  or  other 
evidence  to  be  heard.  When  these  affidavits  are  presented  to  the 
court  they  stand  uncontradicted,  and  the  only  means  by  which  the 
court  can  dispute  the  alleged  prejudice  would  be  to  use  his  per- 
sonal knowledge.  In  the  language  of  Justice  Brewer:  "All  ex- 
perience teaches  that  usually  he  who  is  prejudiced  against  another 
is  unconscious  of  it,  or  unwilling  to  admit  it.*'  This  statute  is 
clearly  not  restrictive  of,  and  does  not  impair,  the  constitutional 
guaranty. 

We  are  of  opinion  that  petitioner  is  deprived  of  his  liberty 
without  "due  process  of  law,"  as  no  complaint  properly  veriHed 


Digitized  by  VnOOQ IC 


Ex  parte  McCann.  289 


Opinion  of  the  Court. 


was  filed  and  no  evidence  adduced  showing  probable  cause.  The 
county  court  had  no  jurisdiction  to  issue  the  warrant  or  commit- 
ment, and  the  proceeding  had  before  said  county  court  was  in 
violation  of  petitioner's  constitutional  rights,  as  set  fori;h  in  ar- 
ticle 2,  §§  6,  7,  17,  of  the  Bill  of  Rights.  The  length  to  which 
this  opinion  has  been  drawn  can  only  be  excused  by  a  considera- 
tion of  the  importance  of  the  principles  involved  and  the  necessity 
there  seems  to  be  for  a  clear  understanding  of  the  constitutional 
guaranty  *'that  right  and  justice  shall  be  administered  without 
prejudice.'* 

For  the  reasons  stated,  the  writ  is  allowed,  and  the  petitioner 
is  discharged. 

FTJBMAN,  Presiding  Judge,  and  OWEN,  Judge,  concur. 


Ex  parte  Henry  McCann. 

No.  A- 435.     Opinion  Filed  November  27,  1909. 
(106   Pac.   188.) 

Application  of  Henry  McCann  for  writ  of  habeas  corpus.  Writ 
granted,  and  petitioner  discharged.     Affirmed. 

John  L.  Oleason  and  WUliam  M.  Clark,  for  petitioner. 
Charles  L,  Moore,  Asst.  Atty.  Gen.,  and  Wallace  0.  Hughes, 
County  Atty.,  for  respondent. 

PBB  CTJRIAM.  The  questions  of  law  and  fact  in  this  case 
are  identical  with  the  questions  involved  in  the  case  of  Ex  parte 
Ellis  (being  case  No.  A-434,  decided  by  this  court  on  this  Novem- 
ber 27,  1909),  ante,  p.  220,  105  Pac.  184,  and  on  the  strength  ot 
that  decision  and  stipulation  of  counsel  the  writ  of  habeas  corpus 
is  allowed,  and  the  petitioner  discharged. 
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Wm.  H.  Rhea  v.  Territory. 

No.  a06.     Opinion  Filed  November  27.  1S09. 
(1016  Pac.   314.) 

1.  CONTINUANCE — Discretion  of  Court — Review— Application — 
Sufficiency — Allegation  as  to  Absent  Testimony— Threats,  va) 
An  application  for  a  continuance  is  addressed  to  the  discretion 
of  the  trial  court,  and,  unless  an  abuse  of  this  discretion  Is 
shown  from  the  record,  a  conviction  will  not  bo  reversed  be- 
cause a  continuance  was  not  panted. 

(b)  An  application  for  .a  continuance  must  be  complete 
within  and  of  itself.  It  cannot  be  aided  by  inference  or  pre- 
sumption. The  presumption  will  be  entertained  that  the  appli- 
cation states  the  facts  relied  upon  in  the  stronsest  possible 
light  in  favor  of  the  defendant 

(c)  An  application  for  a  continuance  must  not  only  state 
the  facts  expected  to  'be  proven  by  the  absent  witness;  but 
must  go  further  and  stales  enougrh  of  the  facts  of  the  case  to 
enable  the  trial  court  to  understand  the  materiality  of  the 
absent  testimony. 

(d)  It  is  not  enoufifh,  in  an  application  for  a  continuance  in 
a  murder  case,  to  allegro  that  the  defendant  expects  to  be  able 
to  prove  by  the  absent  witnesses  that  the  deceased  threatened 
to  kill  the  defendant;  )but  the  application  should  go  further,  and 
allesre  that  the  defendant  will  be  able  to  prove  that  at  the  time 
of  the  homicide  the  deceased,  by  some  act  then  done,  caused 
the  defendant  to  believe  that  the  deceased  was  then  about  to 
carry  such  threats  into  execution. 

2.  HOMICIDE — Indictment  and  Information — ^"Murder^  and  "Man- 
alaughter" — Inclusion  of  4-ower  Degrees  of  Offense,  (a)  While, 
in  one  sense,  "murder"  and  •'manslaugrhter"  are  separate  crimes, 
yet,  in  a  broader  sense,  they  Involve  but  one  crime  and  are 
only  different  degrees  of  felonious  homicide. 

(b)  The  rule  of  criminal  pleading  is  universal  that  an  in- 
dictment for  the  highest  degree  of  a  crime  includes  all  of  the 
lower   degrees  of  the  same   crime. 

(c)  Upon  an  indictment  for    murder.'  a    defendant    may    be» 
convicted  for  manslaughter. 

3.  INSTRUCTIONS— Failure  to  Call  Wife  as  Witness— Review- 
Discretion  of  Lower  Court — Additional  Instructions,  (a)  In  a 
case  of  murder,  where  it  appears  from  the  record  that  the  wife 
of  the  defendant  is  a  material  witness  in  the  case,  it  is  not 
Improper  for  the  court  to  instruct  th^  Jury  that  by  the  laws 
of  this  state  a  wife  is  not    a    competent    witness    against    her 
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husband  in  such  case,   but  that  the  defendant  has  the  riffht  to 
call  her  as  a  witness  if  he  so  desires. 

(b)  It  would  be  improper  for  the  court  to  suggest  to  the 
Jury  what  inferences  might  arise  from  the  failure  of  a  defendant 
to  place  his  wife  upon  the  witness  stand  in  his  behalf.  TheelB 
Inferences  would  depend  upon  the  particular  facts  in  each  case 
and  would  be  proper  subjects  for  argument  'by  counsel. 

(c)  If,  before  a  Jury  has  retired  and  begun  the  considera- 
tion of  their  verdict,  the  court  thinks  that  it  is  necessary  for 
their  information  to  give  them  additional  instructions,  it  has 
the  power  upon  its  own  motion  to  give  such  instructions,  and, 
in  the  absence  of  a  showing  of  an  abuse  of  this  discretion,  a 
reversal  will  not  result  therefrom.  For  circumstances  not 
amounting  to  an  abuse  of  this  discretion,  see  opinion. 

4.  HOMICIDE — Self  -  Defense— Threats,  (a)  It  is  not  error  for  the 
court  to  refuse  to  give  an  instruction  upon  the  law  of  threats 
in  a  murder  case  which  omits  to  state  that,  before  the  right  of 
self-defense  would  arise  upon  threats,  it  must  appear  from  the 
evidence  that  the  deceai^d  was  then  doing  some  act  indicating 
a  purpose  to  carry  such  threats  into  execution. 

5.  TRIAL — Harmless  Error — ^Admission  of  Evidence — Same  Facts 
Testified  to  by  Accused,  (a)  While  it  is  true  that,  as  a  gen- 
eral proposition,  a  defendant  is  entitled  to  a  trial  upon  legal 
evidence  alone,  yet  it  is  equally  true  that  the  admission  of  in- 
competent evidence  which  would  not  have  prejudiced  the  de- 
fendant is  not  ground  for  reversal  and  constitutes  harmless 
error. 

(h)  Although  evidence  may  be  improperly  admitted  against 
the  defendant,  on  account  of  which  a  conviction  would  be  re- 
versed, yet  if  the  defendant  takes  the  witness  stand  and  tes- 
tifies to  the  same  thing,  the  error  in  receiving  the  other  evi- 
dence will  become  harmless,  and  then  will  not  'be  ground  for 
reversal. 

(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Canadian  County;  C.  F.  Irwinp  Judge. 

William  H.  Ehea  was  convicted  of  manslaughter,  and  he  ap- 
peals.   Affirmed. 

At  the  March  term,  1907,  of  the  district  court  of  Canadian 
county,  the  grand  jury  returned  an  indictment  against  Wm.  R. 
Rhea,  hereinafter  called  '^defendant,"  charging  him  with  the  mur- 
der of  Arthur  Newall.  Said  cause  was  tried  at  the  July  term, 
1907,  of  said  court,  and  the  defendant  was  found  guilty  of  man- 
slaughter.    A  motion  for  new  trial  was  presented  and  overruled. 
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and  the  punishment  of  the  defendant  was  fixed  by  the  court  at 
30  years'  imprisonment  in  the  penitentiary,  and  sentence  was  pro- 
nounced accordingly.    The  case  is  regularly  before  us  on  appeal. 

J.  M.  Frame  and  R.  B,  Forrest,  for  appellant. 
Charles  West,  Atiy.  Gen.,  and  E.  0,  Spilman,  Asst.  Atty. 
Gen.,  for  the  Territory.    . 

FURMAN,  Presiding  Judge.  The  first  assignment  of  error 
complains  of  the  action  of  the  trial  court  in  overruling  defend- 
ant's application  for  a  continuance.  Section  4504,  Wilson's  Rev. 
&  Ann.  St.  Okla.  1903,  is  as  follows: 

"A  motion  for  a  continuance,  on  accoimt  of  the  absence  of 
evidence,  can  be  made  only  upon  affidavit,  showing  the  materiality 
of  the  evidence  expected  to  be  obtained,  and  that  due  diligence 
has  been  used  to  obtain  it,  and  where  the  evidence  may  be;  and 
if  it  is  for  an  absent  witness,  the  affidavit  must  show  where  the 
witness  resides,  if  his  residence  is  known  to  the  party,  and  the 
probability  of  procuring  his  testimony  within  a  reasonable  time, 
and  what  facts  he  believes  the  witness  will  prove,  and  that  he  be- 
lieves them  to  be  true.  If  thereupon,  the  adverse  party  will  con- 
sent that  on  the  trial  the  facts  alleged  in  the  affidavit  shall  be 
read  and  treated  as  the  deposition  of  the  absent  witness,  or  that 
the  facts  in  relation  to  other  evidence  shall  be  taken  as  proved  to 
the  extent  alleged  in  the  affidavit,  no  continuance  shall  be  granted 
on  the  ground  of  the  absence  of  such  evidence.'' 

This  statute  governs  applications  for  continuances  in  crim- 
inal as  well  as  in  civil  cases.  Prom  this  statute  it  is  seen  that  an 
application  for  a  continuance  is  not  sufficient  unless  it  shows  upon 
its  face  that  the  evidence  sought  to  be  obtained  is  material.  An 
application  for  a  continuance  is  addressed  to  the  discretion  of  the 
trial  court,  and,  unless  an  abuse  of  this  discretion  is  shown,  a 
conviction  will  not  be  reversed  because  a  continuance  was  not 
granted.  This  can  only  be  made  to  appear  from  the  record.  It 
therefore  necessarily  follows  that  an  application  for  a  continuance 
must  be  complete  within  and  of  itself.  It  cannot  be  aided  by  in- 
ference or  presumption.  It  devolves  upon  a  defendant  seeking  a 
continuance  to  show  himself  entitled  to  it  by  definite,  exact,  and 
certain  averments.     The  court  will  presume  that  the  pleader  has 
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stated  in  the  application  the  grounds  relied  upon  in  the  strongest 
possible  manner  in  favor  of  the  defendant  seeking  the  continuance. 
The  statute  in  mandatory  terms  requires  the  application  to  show 
^the  materality  of  the  evidence  expected  to  be  obtained/'  This 
necessarily  includes  two  propositions:  First,  the  application  should 
set  forth  the  facts  expected  to  be  established  by  the  absent  witness ; 
second,  it  must  also  show  that  such  facts  are  material  to  the  issues 
to  be  submitted  to  the  jury  upon  the  trial.  Where  the  facts  stated 
in  an  application  may  or  may  not  be  material,  the  facts  in  con- 
nection therewith  which  would  make  them  material  must  also  be 
stated.  In  other  words,  an  application  for  a  continuance,  whicl' 
does  not  set  forth  the  facts  or  circumstances  of  the  case  suflBciently 
to  enable  the  court  to  see  that  the  testimony  sought  to  be  obtained 
is  material,  is  fatally  defective.  This  is  the  only  logical  construc- 
tion which  can  be  placed  upon  our  statute  upon  the  subject  of 
continuances. 

The  application  for  a  continuance  in  this  case  is  based  upon 
the  absence  of  three  witnesses,  by  whom  the  defendant  stated  that 
he  expected  to  prove  that  the  deceased  had  threatened  to  kill  him 
(the  defendant) ;  but  the  application  did  not  state  a  single  fact  or 
circumstance  connected  with  the  case  which  would  render  testi- 
mony of  threats  admissible.  Is  it  the  law  that,  if  A.  threatens  to 
kill  B.,  for  this  cause  alone  B.  may  arm  himself  and  hunt  A.  up 
and  shoot  him  down?  If  so,  then  fear  and  cowardice  constitute 
a  justification  for  murder.  This  is  not,  and  never  has  been,  the 
law.  Even  if  there  were  authorities  to  this  eflfect,  we  would  not 
tolerate  the  doctrine  that  under  the  influence  of  mere  fear  one 
with  legal  sanction  may  become  an  assassin. 

In  Walter  Reed  v.  State,  2  Okla.  Cr.  589,  103  Pac.  1053, 
Judge  Doyle,  speaking  for  this  court,  said: 

"If  A.  threaten  the  life  of  B.,  this  fact  will  not  of  itself  jus- 
tify B.  in  killing  A,  There  must  be  some  overt  act  on  the  part  of 
the  person  making  the  threat,  from  which  it  appears  that  there  is 
real  or  apparent  danger  of  the  execution  of  the  threat.  Mr.  VAhar- 
ton,  in  his  work  on  Criminal  Evidence  (paragraph  757),  says: 
*Can  evidence  to  the  effect  that  the  deceased,  prior  to  a  homicide, 
threatened  the  defendant's  life,  be  received?    And,  if  so,   is   it   a 
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prerequsite  to  the  proof  of  such  threats  that  they  should  be  shown 
to  have  been  communicated  to  the  defendant?  Certainly,  if  such 
evidence  is  offered  to  prove  that  the  defendant  has  a  right  to  kill 
the  deceased,  there  being  no  proof  of  a  hostile  demonstration  by 
deceased,  then  it  is  irrelevant.  If  A.  threatens  B/s  life,  and  this 
threat  is  known  to  B.,  B/s  duty  is  to  have  A.  arrested  by  due 
process  of  law,  not  to  shoot  him;  the  right  of  self-defense  being 
conditioned  on  an  apparent  attack.  On  the  other  hand,  if  the 
question  is  as  to  which  party  in  the  encounter  is  the  assailant,  then 
it  is  admissible  to  prove  by  the  prior  declarations  of  either  that 
the  attack  was  one  he  intended  to  make.  Threats  to  this  effect  by 
the  defendant  are  always,  as  has  been  seen,  admissible;  and  it  is 
properly  held  that  there  is  equal  reason,  supposing  a  collision  be- 
tween the  deceased  and  the  defendant  to  be  first  proved,  for  the 
admission  of  threats  by  the  deceased.^  And  Kerr  on  Homicide,  p. 
423,  says:  ^here  it  is  clearly  and  unequivocally  shown  that  the 
defendant  was  the  aggressor,  and  there  is  no  pretense  that  the 
decestsed  was  about  to  carry  the  threats  into  execution,  or  that  the 
defendant  had  reasonable  grounds  to  believe  and  did  believe  that 
such  was  the  case,  evidence  of  such  threats  by  the  deceased, 
although  they  were  communicated  to  the  defendant,  is  inadmissi- 
ble.'^' 

The  Court  of  Criminal  Appeals  of  Texas  properly  announce 
the  doctrine  that  mere  threats  alone  amount  to  nothing,  in  the 
absence  of  proof  that,  at  the  time  the  deceased  was  killed,  by  some 
act  then  done  the  deceased  manifested  an  intention  to  carry  such 
threats  into  execution,  and  that  an  application  for  a  continuance 
which  only  purported  to  prove  threats  should  be  refused.  Carter 
V,  State,  8  Tex.  App.  372-375;  Logan  v.  State,  17  Tex.  App.  50- 
58;  Allen  v.  State,  Id.  637-644;  Miles  v.  State,  18  Tex.  App.  156- 
171;  Brooks  v.  State,  24  Tex.  App.  274-284,  5  S.  W.  853;  Ellis  v. 
State,  30  Tex.  App.  601-604,  18  S.  W.  139;  Ex  paHe  Taylor,  Zb 
Tex.  App.  531-536,  28  S.  W.  957. 

We  approve  the  principle  announced  in  these  cases.  The  ap- 
plication for  a  continuance  in  this  case  is  fatally  defective  in  fail- 
ing to  state  facts  and  circumstances  connected  with  the  case,  whicli 
would  have  rendered  threats  admissible  and  therefore  material. 
The  trial  court  did  not  err  in  refusing  to  grant  the  continuance. 

Second.     In  their  brief  counsel  for  the  defendant  say: 
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"Plaintiflf  in  error  also  contends:  That  it  was  error  for  the 
court  to  give  instruction  No.  2  (Record,  p.  16).  This  contention 
is  based  upon  the  grounds:  (1)  That  the  indictment  upon  which 
the  defendant  was  tried,  which  was  good  as  a  statutory  indictment 
for  murder,  did  not  include  the  elements  necessary  to  constitute 
the  crime  of  manslaughter  in  the  first  degree;  (2)  that  said  in- 
dictment consisted  of  a  single  count  which  was  sufficient  in  form 
under  the  statute  as  an  indictment  for  murder.  That  under  the 
statutes  of  Oklahoma  but  one  offense  can  be  set  out  or  contained 
in  one  count,  and  that  while  it  is  permissible  to  charge  the  same 
act  in  different  ways  to  meet  the  possibilities  of  the  proof,  or 
where  the  same  act  may  constitute  different  offenses,  the  same  may 
be  set  out  in  different  counts  in  the  indictment,  but  never  is  it 
allowable  for  one  count  to  contain  an  allegation  of  more  than  one 
offense.** 

Sections  2162  and  2163,  Wilson's  Rev.  &  Ann.  St.  1903,  arc 
as  follows : 

"Homicide  is  the  killing  of  one  human  being  by  another. 

'^Homicide  is  either:  First,  murder.  Second,  manslaughter. 
Third,  excusable  homicide.     Or,  fourth,  justifiable  homicide.*' 

From  this  it  is  seen  that  our  statute  divides  felonious  homi- 
cide into  two  degrees,  namely,  murder  and  manslaughter.  While 
in  one  sense  they  are  separate  and  distinct  crimes,  yet  in  a  broader 
sense  they  both  involve  but  one  offense,  and  that  is  a  felonious 
homicide;  in  other  words,  they  are  simply  different  degrees  of  one 
and  the  same  crime.  There  is  therefore  no  necessity  for  including 
in  an  indictment  for  murder  a  separate  count  charging  man- 
slaughter, for  the  rule  of  criminal  pleading  is  universal  that  an  in- 
dictment for  the  highest  degree  of  a  crime  includes  all  of  the  lower 
degrees  of  the  same  crime.  If  a  defendant  is  acquitted  on  an  in- 
dictment for  murder,  who  will  contend  that  he  can  afterwards  be 
indicted  and  convicted  for  manslaughter  for  the  same  homicide? 
This  alone  demonstrates  that  manslaughter  is  included  in  an  in- 
dictment for  murder.  Every  proper  indictment  for  murder  in- 
forms the  defendant  that  he  is  charged  with  the  felonious  killing 
of  a  human  being.  This  certainly  gives  him  fidl  notice  of  the  na- 
ture ancl  cause  of  the  accusation  against  him.    He  cannot  be  heard 
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to  complain  if  he  is  found  guilty  of  a  lower  degree  of  the  very 
crime  \vith  which  he  is  accused  than  that  stated  in  the  indictment. 

We  could  fill  volumes  with  quotations  from  authorities  sus- 
taining these  views.  Mr.  Wharton,  in  his  great  work  on  Homi- 
cide (section  653,  on  page  1043),  says: 

^^On  an  indictment  for  murder  the  jury  may  find  a  verdict  of 
manslaughter  or  of  murder  in  the  second  degree;  so  also,  on  an 
indictment  for  murder  in  the  second  degree,  there  can  be  a  convic- 
tion for  manslaughter.  Different  defendants  may  be  convicted  of 
different  degrees,  and  a  verdict  in  a  prosecution  for  murder  of 
guilty  as  charged  of  manslaughter  is  sufiiciently  certain  to  warrant 
a  judgment  and  does  not  find  the  accused  guilty  of  two  offenses. 
This  rule  applies  to  a  verdict  in  a  prosecution  for  murder  of  invol- 
untary manslaughter,  consisting  of  a  killing  in  the  commission  of 
an  unlawful  act  not  amounting  to  a  felony,  or  of  a  lawful  act  done 
in  an  unlawful  manner  or  without  due  caution  or  circumspection. 
And  a  person  charged  with  murder  may  be  convicted  of  negligent 
homicide.  And  a  conviction  of  involuntary  manslaughter,  consist- 
ing of  the  killing  of  a  white  person,  though  it  does  ijot  apply  where 
the  involuntary  manslaughter  has  special  statutory  ingredients 
which  must  be  alleged,  and  which  are  not  included  in  a  general 
charge  contained  in  the  indictment,  or  where  such  manslaughter  is 
legarded  as  a  misdemeanor  only.  And  a  verdict  for  manslaughter 
may  be  returned  in  a  prosecution  for  murder  under  a  statute  de- 
claring an  attempt  to  produce  an  abortion,  which  causes  death,  to 
be  murder,  as  well  as  in  the  case  of  an  indictment  for  any  other 
kinds  of  murder.     *     *     *'* 

This  question  has  been  passed  upon  by  the  Supreme  Court  of 
Oklahoma  Territory  in  the  case  of  Jones  v.  Territory,  4  Okla.  47, 
43  Pac.  1073.  Judge  Burford,  in  rendering  the  opinion  of  the 
court,  said: 

"The  appellant,  Tom  Jones,  was  prosecuted  in  the  district 
court  of  Payne  county  for  the  crime  of  murder,  tried  by  jury,  con- 
victed of  manslaughter  in  the  first  degree,  and  sentenced  to  50 
years  in  the  territorial  penitentiary  at  Lansing,  Kan.  He  brings 
the  cause  to  this  court  upon  certified  copies  of  the  indictment  and 
journal  entries  embracing  the  trial,  verdict  of  the  jury,  judgment, 
and  sentence  of  the  court.  jSTo  other  parts  of  the  record  or  pro- 
ceedings of  the  trial  are  before  this  court.  The  assignment  of 
error  contains  13  alleged  errors,  the  first  of  which  is  as  follows: 
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*The  verdict  of  the  jury  finds  the  defendant  guilty  of  two  offenses, 
both  of  murder  and  manskughter  in  the  first  degree/  The  verdict 
as  set  out  in  the  journal  entry  is  as  follows :  'Territory  of  Okla- 
homa V.  Tom  Jones.  Verdict  of  Jury.  We,  the  jury,  in  the  above 
entitled  cause,  do  upon  our  oaths  find  the  defendant  guilty  in  man- 
ner and  form  as  charged  in  the  indictment  of  manslaughter  in  the 
first  degree.  N.  S.  Davis,  Foreman.^  There  is  no  merit  in  the 
contention  that  this  verdict  finds  the  defendant  guilty  of  two 
crimes..  The  indictment  charged  murder  in  the  usual  form  and 
embraces  within  its  terms  the  charge  of  manslaughter  in  the  first 
degree.  It  was  proper  on  a  trial  of  the  charge  of  murder  for  the 
jury  to  find  the  defendant  guilty  of  any  charge  necessarily  em- 
braced within  that  contained  in  the  indictment,  and  the  jury  in 
their  verdict  makes  certain  that  which  they  intended  to  do  by  find- 
ing the  defendant  guilty  of  manslaughter  in  the  first  degree  in 
manner  and  form  as  charged  in  the  indictment." 

The  court  therefore  did  not  err  in  giving  the  instruction  per- 
mitting the  jury  to  find  the  defendant  guilty  of  manslaughter. 

Third.    Counsel  in  their  brief  say : 

^Tlaintiff  in  error  next  complains  that  the  court  erred  in  giv- 
ing the  following  instructions:  *The  jury  are  instructed  that  by 
the  laws  of  the  territory  a  wife  is  not  a  competent  witness  against 
her  husband  in  a  criminal  case,  and  that  the  territory  has  no  power 
to  compel  her  to  testify,  nor  will  she  be  allowed  voluntarily  to  do 
so;  but  she  can  be  used  in  behalf  of  the  defendant  when  called  by 
him,  the  defendant  having  that  right  if  he  desires  to  use  the 
same.* " 

The  record  shows  that  the  above  instruction  was  given  by  the 
court  after  the  prosecution  had  closed  its  opening  argument,  ana 
while  defendant's  counsel  was  making  his  closing  speech  to  the 
jury.  It  was  contended,  and  the  appellant  now  contends,  that  the 
giving  of  the  instruction  was  inopportune  and  constitutes  preju- 
dicial error. 

In  support  of  this  contention,  counsel  cite  State  v.  Hatcher, 
29  Or.  313,  318,  44  Pac.  586,  587,  from  the  Supreme  Court  of 
Oregon.    The  Supreme  Court  said : 

''The  record  discloses  that  the  defendant's  counsel,  in  their 
argument  to  the  jury,  maintained  that  the  deceased  was  killed 
while  attempting  to  commit  a  forcible  felony  on  the  defendant's 
wife.     The  district  attorney,  replving  thereto,  said  in  substance: 
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'There  were  but  three  persons  present  at  the  tragedy — ^the  defend- 
ant, his  wife,  and  the  deceased.  That  the  voice  of  the  deceased 
was  hushed  in  death.  That  the  state  could  not  call  Mrs.  Hatcher 
as  a  witness,  and  it  was  in  the  power  of  the  defendant  to  have  pro- 
duced her.  That  she  could  have  told  all  about  the  affair.  That, 
if  present,  her  testimony  would  have  been  adverse  to  the  defend- 
ant, otherwise  he  would  have  secured  her  attendance;  but  failing 
to  do  so  is  proof  that  her  testimony  would  have  been  against  the 
defendant.'  The  defendant's  counsel  objected  to  this  language,  for 
the  reason  that  the  absence  of  the  defendant's  wife  was  no  evi- 
dence of  his  guilt;  but,  the  objection  having  been  overruled,  an 
exception  was  allowed." 

In  passing  upon  this  question,  the  Supreme  Court  said : 

"First,  the  record  fails  to  disclose  that  the  defendant's  wife 
was,  at  the  time  of  the  trial,  within  the  reach  of  the  process  of  the 
court;  and,  second,  it  is  also  silent  as  to  whether  she  had  con- 
sented to  become  a  witness  for  her  husband,  for  without  such  con- 
sent upon  her  part  she  could  not  be  compelled  to  testify.  Hill's 
Ajin.  Laws  Or.  1892,  §  1366.  In  criminal  actions  the  accused 
shall,  at  his  own  request,  but  not  otherwise,  be  deemed  a  competent 
witness,  provided  his  waiver  of  said  right  shall  not  create  any  pre- 
sumption against  him;  but  when  he  offers  himself  as  a  witness  he 
becomes  subject  to  the  ordinary  rules  of  cross-examination.  Id. 
§  1365;  Staie  v,  Abrams,  11  Or.  169,  8  Pac.  327,  supra.  If  no 
presumption  of  the  defendant's  guilt  can  be  invoked  by  reason  of 
his  failure  to  testify  in  his  own  behalf,  how  can  such  a  presump- 
tion be  created  in  his  failure  to  produce  his  wife  as  a  witness,  when 
she  cannot  be  compelled  to  testify  without  her  consent." 

Upon  this  ground  this  decision  was  correct,  because  under  the 
statute  of  Oregon  the  right  of  the  husband  to  use  his  wife  as  a 
witness  depended  upon  her  consent.  We  have  no  such  statute. 
Therefore  upon  this  ground  the  case  cited  has  no  application. 
Section  5495,  Wilson's  Rev.  &  Ann.  St.  1903,  is  as  follows: 

"Except  as  otherwise  provided  in  chapters  68  and  69,  of  the 
statutes  of  Oklahoma,  the  rules  of  evidence  in  civil  cases  are  appli- 
cable also  in  criminal  cases;  provided,  however,  that  neither  hus- 
band nor  wife  shall  in  any  case  be  a  witness  against  the  other  ex- 
cept in  a  criminal  prosecution  for  a  crime  committed  one  against 
the  other,  but  they  may  in  all  cases  be  witnesses  for  each  other, 
and  shall  be  subject  to  cross-examination  as  other  witnesses,  and 
shall  in  no  event  on  a  criminal  trial  be  permitted  to  disclose  corn- 
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niunications  made  by  one  to  the  other  except  on  a  trial  of  an 
ojffense  committed  by  one  against  the  other/' 

From  this  it  is  seen  that  no  restriction  or  limitations  are 
placed  upon  the  right  of  the  husband  to  place  his  wife  upon  the 
stand  to  testify  in  his  behalf.  She  has  no  more  right  or  power  to 
refuse  to  testify  when  so  placed  upon  the  stand  than  any  other 
witness  would  have. 

The  other  ground  upon  which  the  decision  in  Hatcher's  Case 
is  based  is  not  supported  by  reason.  The  attempted  analogy  be- 
tween the  failure  of  the  husband  to  call  his  wife  as  a  witness  in  his 
behalf,  and  his  failure  to  take  the  stand  as  a  witness  for  himself, 
fails  because  in  the  latter  instance  there  is  a  mandatory,  arbitrary 
statute  forbidding  that  any. reference  shall  be  made  to  such  failure 
or  that  any  inference  of  guilt  shall  be  drawn  therefrom.  There  is 
no  such  provision  in  the  statute  making  the  wife  a  competent  wit- 
ness for  her  husband.  We  decline  to  be  bound  by  a  precedent 
which  is  based  upon  an  attempted  judicial  amendment  of  a  statute. 
For  these  reasons  we  do  not  recognize  the  case  of  Hatcher  v.  State 
as  an  authority  in  point. 

The  statute  of  Texas  is  similar  to  ours.  Under  that  statute 
the  Texas  Court  of  Appeals,  in  Mercer  v.  State^  17  Tex.  App.  476, 
said: 

*TVe  do  not  think  the  remarks  of  the  prosecuting  attorney,  in 
his  closing  argument  to  the  jury,  which  are  complained  of  by  the 
defendant,  were  beyond  the  scope  of  the  legitimate  argument.  It 
was  disclosed  by  the  evidence  that  the  defendant's  wife  must  have 
known  important  facts  bearing  directly  upon  the  issue  in  the  case, 
and  that  she  was  within  easy  reach  of  the  process  of  the  court. 
She  could  have  explained  fully  the  occurrence  testified  about  by  his 
two  daughters  when  he  got  his  gun  and  said  he  would  blow  his 
brains  out.  She  could  have  testified,  perhaps,  to  many  other  facts 
which  would  have  shed  light  upon  this  horrible  transaction.  Tt 
was  not  within  the  power  of  the  prosecution  to  adduce  her  testi- 
mony, because,  being  the  defendant's  wife,  she  was  not  permitted 
under  the  law  to  testify  against  him  in  this  case.  He  alone  could 
-call  for  her  testimony,  and  compel  its  production.  Her  knowledge 
of  the  facts,  whatever  that  knowledge  might  be,  was  at  his  com- 
mand— ^was  within  his  reach;  and  without  he  produced  it,  or  con- 
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sented  to  its  production,  it  was  a  sealed  book,  which  no  human 
tribunal  has  the  power  to  open  against  him.  Under  these  circim- 
stances,  we  think  the  prosecuting  attorney  was  justified  in  the  re- 
marks complained  of,  and  that  the  court  did  not  err  in  its  action 
in  relation  thereto.'* 

Counsel  in  their  brief  say : 

"It  is  true  that  where  a  party  suppresses  testimony,  induces 
the  witnesses  to  leave  the  jurisdiction  of  the  court,  to  swear  falsely, 
or  suppress  some  fact  in  his  knowledge,  or  commits  other  acts  of 
bad  faith  in  connection  with  his  cause,  the  same  may  be  considered 
as  a  circumstance  in  the  case;  but  never  can  the  reliance  of  the 
defendant  upon  a  legal  right  be  impugned  as  bad  faith  or  be  dis- 
torted into  evidence  against  him.'' 

The  instruction  given  simply  informed  the  jury  that  the 
defendant  had  the  legal  right  to  call  his  wife  as  a  witness  in  his 
behalf,  if  he  so  desired.  We  cannot  see  how  this  could  have  in- 
jured the  defendant.  Telling  a  jury  what  the  rights  of  a  defend- 
ant are  cannot  deprive  him  of  them ;  but  counsel  contend  that  it 
pointed  out  a  defect  in  the  defendant's  case.    They  say: 

**Coming  from  the  bench,  a  solemn  declaration  of  law  which 
they  must  consider  in  their  deliberations,  it  was  particularly  harm- 
ful to  the  defendant,  and,  while  it  came  in  the  form  of  an  instruc- 
tion of  the  court,  the  purpose  that  it  really  served  was  that  of  an 
argument  to  the  jury  pointing  out  a  defect  in  defendant's  case." 

In  a  number  of  states  the  husband  is  denied  the  right  to  place 
his  wife  on  the  witness  stand  in  his  behalf  in  a  criminal  case.  This 
was  the  law  in  that  part  of  the  state  which  was  known  as  Indian 
Territory,  prior  to  statehood.  This  often  caused  juries  to  sympa- 
thize with  a  defendant  upon  trial,  because  he  was  deprived  of  the 
testimony  of  his  wife.  It  was  therefore  only  fair  to  the  territory 
that  the  jury  should  have  been  informed  that  if  the  wife  of  the 
defendant  was  not  placed  upon  the  witness  stand,  or  if  no  effort 
to  have  this  done  had  been  made,  it  was  not  the  fault  of  the  terri- 
tory, but  was  because  the  defendant  did  not  desire  it  to  be  done.  If 
inferences  inight  be  drawn,  unfavorable  to  the  defendant,  from 
this  failure  to  place  his  wife  upon  the  witness  stand  or  his  failure 
to  make  any  attempt  to  secure  her  testimony,  they  would  be  justi- 
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fied  by  law.  This  is  the  principle  upon  which  the  case  of  Mercer 
vl  State,  17  Tex.  App.  452,  hereinbefore  quoted,  was  aflSnned.  In 
fact,  the  principle  is  of  universal  application. 

In  Wigmore  on  Evidence,  vol.  1,  §  285,  we  find  the  following: 
"The  nonproduction  of  evidence  that  would  naturally  have 
been  produced  by  an  honest  and  therefore  fearless  claimant  per- 
mits the  inference  that  its  tenor  is  unfavorable  to  the  partes 
claim.  Ever  since  the  case  of  the  chimney  sweeper^s  jewel,  this 
has  been  a  recognized  principle  (1722,  Armory  v.  Delamirie,  1 
Strange,  505) :  ^A  chinmey  sweeper's  boy,  finding  a  jewel,  took  it 
to  the  defendant,  a  jeweler,  for  appraisal ;  but  the  defendant  would 
not  restore  it.  In  an  action  of  trover,  in  proving  the  value,  %e 
Chief  Justice  (Pratt)  directed  the  jury  that,  unless  the  defendant 
did  produce  the  jewel  and  show  it  not  to  be  of  the  finest  water, 
they  should  presume  the  strongest  against  him,  and  make  the  value 
of  the  best  jewels  the  measure  of  their  damftges,  which  they  ac- 
cordingly did.' " 

Mr.  Wigmore  then  cites  an  unanswerable  array  of  authorities 
to  support  the  principle  announced 

It  would  have  been  improper,  under  our  practice, .  for  the 
court  to  have  suggested  to  the  jury  what  inferences  they  might 
draw  from  the  failure  of  the  defendant  to  place  his  wife  upon  the 
witness  stand  or  to  attempt  to  do  so.  The  duty  of  the  court  ended 
in  stating  the  law.  Argument  upon  the  law  and  the  facts  is 
always  for  counsel. 

The  instruction  complained  of  was  given  before  the  argument 
on  behalf  of  the  defendant  was  concluded.  Of  course,  it  is  better 
for  all  of  the  instructions  to  be  given  before  the  argument  is  be- 
gun.   Section  5518,  Wilson's  Bev.  &  Ann.  St.  1903,  is  as  follow^: 

"In  charging  the  jury,  the  court  must  state  to  them  all  mat- 
ters of  law  which  it  thinks  necessary  for  their  information  in  giv- 
ing their  verdict,  and  if  it  state  the  testimony  of  the  case,  it  must 
in  addition  inform  the  jury  that  they  are  the  exclusive  judges  of 
all  questions  of  fact.  Either  party  may  present  to  the  court  any 
written  charges,  and  request  that  it  be  given.  If  the  court  thinks 
it  correct  and  pertinent,  it  must  be  given,  if  not,  it  must  be  re- 
fused. Upon  each  charge  presented  and  given  or  refused  the  court 
must  indorse  or  sign  its  decision.  If  part  of  any  written  charge 
3  Cr.— 1« 
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be  given  and  part  refused  the  court  must  distinguish,  showing  by 
the  indorsement  or  answer  what  part  of  each  charge  was  given  and 
what  part  refused/* 

If,  before  the  jury  have  retired  and  begun  the  consideration 
of  their  verdict,  the  court  thinks  that  it  is  necessary  for  their  in- 
formation to  give  them  additional  instructions,  it  has  the  power  to 
do  80,  and,  in  the  absence  of  a  clear  showing  of  abuse  of  this 
power,  a  reversal  will  not  result  therefor.  Under  some  conditions 
it  might  be  proper  to  give  counsel  for  the  defendant  an  oppor- 
tunity to  be  heard  as  to  the  application  of  such  instructions  to  the 
evidence  in  the  case  when  given  after  they  had  concluded  their 
argument.  The  instruction  complained  of  stated  the  law  correctly, 
and  we  fail  to  find  any  abuse  of  discretion  upon  the  part  of  the 
trial  court  in  submitting  it  to  the  jury. 

Fourth.  .  Counsel  in  their  brief  say : 

''Appellant  also  contends  that  it  was  error  for  the  court  to  re- 
fuse the  defendants  request  to  instruct  the  jury  as  prayed  for  in 
the  sixth  instruction  requested  by  the  defendant  and  refused  by  the 
court,  which  was  excepted  to;  same  being  as  follows:  *In  deter- 
mining the  question  of  whether  the  defendant  believed  that  he 
was  in  imminent  danger  of  losing  his  life  or  receiving  great  bodily 
harm,  you  will  take  into  consideration  the  threats,  if  any, 
made  by  deceased  against  the  defendant,  the  feeling  existing 
between  the  deceased  and  the  defendant,  the  enmity  of  the 
deceased  toward  the  defendant,  if  any,  and  all  fact?  and  circum- 
stances surrounding  the  immediate  transaction  as  well  as  all  which 
preceded  it.*  It  is  a  well-settled  rule  of  law  that,  when  the  ques- 
tion is  as  to  whether  the  defendant  believes  himself  to  be  in  dan- 
ger, conmiunicated  threats  is  a  proper  matter  for  the  due  consid- 
eration of  the  jury  in  determining  that  question.  It  is  so  appa- 
rent that  the  refusal  of  this  instruction  was  error  that  we  will  not 
make  further  comment.** 

This  instruction  does  not  state  the  law  correctly.  It  is  not 
true  that  the  defendant  had  the  right  to  kill  the  deceased  because 
the  deceased  may  have  threatened  the  defendant,  or  on  account  of 
any  feeling  which  may  have  existed  between  the  deceased  and  the 
defendant.  If  this  was  the  law,  then  malice  would  be  an  element 
of  self-defense,  and  a  premium  would  be   placed   upon   assassins- 
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tion.  No  matter  what  threats  may  have  been  made  by  the  de- 
ceased against  the  defendant,  no  matter  what  the  state  of  feeling 
between  the  deceased  and  the  defendant  may  have  been,  the  de- 
fendant did  not  have  the  legal  right  to  kill  the  deceased,  unless  at 
the  time  of  the  homicide,  by  some  act  then  done,  the  deceased 
manifested  a  purpose  of  then  carrying  such  threats  into  execution. 
This  all-important  condition  is  ignored  and  left  out  of  the  re- 
quested instruction,  but  was  clearly  stated  in  the  general  instruc- 
tion given  by  the  court  to  the  jury.  The  trial  court  did  not  err 
in  refusing  the  special  instructions  requested.  The  principle  there- 
in announced  is  repugnant  to  reason,  and,  so  far  as  we  have  been 
able  to  find,  is  not  supported  by  a  single  authority. 

Fifth.  Counsel  for  the  defendant  complain  of  the  action  of 
the  court  in  refusing  to  strike  out  the  testimony  of  Charl'ss  L. 
Engle,  to  the  effect  that,  soon  after  the  defendant  left  El  Ren(»,  the 
Christian  church  took  up  the  matter  of  the  support  of  the  wife  and 
children  of  the  defendant  and  assisted  them  in  this  respect,  and 
to  the  further  effect  that  the  witness  had  never  heard  the  character 
of  the  wife  of  the  defendant  called  into  question  until  the  deceased 
was  killed  by  the  defendant.  The  objection  urged  to  this  testi- 
mony is  that  stated  by  counsel  to  "the  tendency  of  the  evidence, 
and  the  purpose  for  which  it  was  offered  was  to  show  that  the 
defendant  was  worthless  and  profligate  and  had  failed  to  support 
his  family;  that  Mrs.  Khea  was  a  worthy  woman  of  good  char- 
acter, that  had  been  slandered  by  the  defendant.^^  It  is  true  as 
a  general  rule,  a  defendant  is  entitled  to  be  tried  on  legal  evidence 
alone;  but  from  this  it  does  not  necessarily  result  that  a  reversal 
should  follow  the  reception  of  incompetent  testimony  in  every  case. 

The  Court  of  Criminal  Appeals  of  Texas  has  time  and  again 
decided  that  the  admission  of  incompetent  evidence,  which  could 
not  have  prejudiced  the  defendant,  is  not  cause  for  reversal.  Avery 
v.  State,  10  Tex.  App.  199-212;  Post  v.  State,  10  Tex.  App.  579- 
595;  Logan  v.  State,  17  Tex.  App.  50-57;  Bond  v.  State,  20  Tex. 
App.  421;  Hooper  v.  State,  29  Tex.  App.  614-616,  16  S.  W.  655; 
Sargent  v.  State,  35  Tex.  App.  325-337,  33  S.  W.  364;  Shaw  v. 
State,  39  Tex.  App.  162,  45  S.  W.  597;  Roberts  v.  State,  (Sup.) 
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16  S.  W.  255;  Leitz  v.  State,  21  S.  W.  371.  In  the  case  of  Steph- 
ens V.  State,  26  S.  W.  728,  it  is  held  that,  although  evidence  may 
be  improperly  admitted  against  a  defendant,  if  he  takes  the  stand 
and  testifies  to  the  same  thing,  the  error  is  harmless. 

In  this  case  the  defendant,  while  on  the  stand,  testified  that 
for  many  months  before  this  homicide  he  had  spent  but  little  of 
his  time  with  his  family  and  had  contributed  very  little  to  their 
support,  and  that  during  this  time  his  wife  had  taken  in  washing 
to  support  herself  and  children.  He  also  testified  to  his  confidence 
in  his  Wife  until  he  became  suspicious  as  to  her  relations  with  the 
deceased.  His  own  evidence  was  to  the  same  effect  and  was  much 
more  damaging  against  himself  than  was  the  testimony  of  the 
witness  Engle.  Therefore,  even  if  Engle's  evidence  was  improperly 
admitted,  the  error  was  harmless. 

Counsel  for  the  defendant  make  no  objection  as  to  the  suffi- 
ciency of  the  testimony.  It  is  therefore  not  necessary  for  us  to 
discuss  the  evidence  further  than  to  say  that  the  guilt  of  the  de- 
fendant was  the  only  rational  conclusion  at  which  an  intelligent 
and  honest  jury  could  arrive.  In  fact,  we  see  no  rational  escape 
from  the  verdict  rendered. 

The  defendant  in  this  case  having  been  sentenced  by  the  trial 
court  to  confinement  in  the  penitentiary  at  Lansing,  Ean.,  said 
judgment  is  amended  and  reformed,  and  said  sentence  will  be 
changed  to  imprisonment  in  the  penitentiary  of  Oklahoma  at  Mc- 
Alester,  and,  as  so  amended,  the  judgment  of  the  lower  court  is 
affirmed. 

DOYLE  and  OWEN,  Judges,  concur. 
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Joseph  Inskeep  v.  State. 

No.  113.     Opinion  Filed  November  27,   1909. 

(105   Pac.    1118.) 

Appeal  from  Creek  County  Court;  John  Carutliers,  Judge. 

Application  of  Joseph  Inskeep  for  writ  of  habeas  corpus. 
Writ  denied,  and  petitioner  brings  error  to  the  Supreme  Court. 
Case  transferred  to  Criminal  Court  of  Appeals.  Case  stricken 
from  the  docket. 

Charles  West,  Atty.  Gen.,  and  Charles  L.  Moore,  Asst.  Atty. 
Gen.,  for  respondent. 

PEB  CURIAM.  Appellant,  Joseph  Inskeep,  filed  his  petition 
in  the  district  court  of  Creek  county  for  a  writ  of  habeas  corpus. 
The  writ  was  denied,  and  petitioner  appealed  from  the  judgment 
of  said  district  court  to  the  Supreme  Court,  by  filing  with  the 
clerk  of  said  court  a  petition  in  error  and  case-made,  on  March  20, 
1908.  On  the  organization  of  the  Criminal  Court  of  Appeals,  said 
cause  was  erroneously  transferred  to  this  court.  The  Attorney 
General  has  filed  the  following  motion  in  said  cause : 

"Comes  now,  on  this  November  ?,  1909,  and  moves  the  court 
to  strike  this  cause  from  the  docket  for  the  reasons  following,  that 
is  to  say:  (1)  That  this  is  a  civil  action,  being  in  the  nature  of  a 
petition  for  writ  of  habeas  corpus,  filed  in  the  district  court  of 
Creek  county,  state  of  Oklahoma,  and  over  which  this  court  has 
no  appellate  jurisdiction.  (2)  That  no  appeal  was  perfected  by 
the  service  of  notices  of  appeal  on  the  county  attorney  of  Creek 
county,  and  on  the  clerk  of  the  district  court  of  said  Creek 
county.'' 

Prom  our  examination  of  the  files  in  the  cause,  we  must  con- 
elude  that  this  court  has  never  acquired  jurisdiction  of  the  cause, 
as  it  does  not  appear  from  the  record  that  notices  to  the  county 
attorney  of  Creek  county,  and  to  the  clerk  of  the  district  court  of 
Creek  county,  that  defendant  appeals  from  the  judgment  rendered, 
have  been  served  as  required  by  section  5610,    Wilson's    Rev.    & 
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Ann.  St.  1903.  It  is  apparent  from  the  record  that  said  cause  was 
by  order  of  the  Supreme  Court  inadvertently  transferred  to  this 
court. 

The  motion  of  the  Attorney  General  is  therefore  allowed,  and 
said  cause  is  ordered  to  be  stricken  from  the  docket  of  this  court. 


Friday  Davis  et  al.  v.  State. 

No.  A -385.     Opinion  Filed  December  1.  1909. 

(105  Pac.  1118.) 

Error  from  Seminole  County  Court;  T.  S.  Cobb,  Judge. 

Friday  Davis  and  Israel  Davis  were  convicted  of  resisting  an 
executive  oflScer,  and  they  bring  error.    Dismissed. 

Crump,  Rogers  &  Harris,  for  plaintiflEs  in  error. 

PER  CTJBIAM.  The  plaintiflfs  in  error  were  tried  and  con- 
victed for  the  offense  of  resisting  an  executive  oflScer  in  the  per- 
formance of  his  duty,  and  judgment  rendered  that  they  be  con- 
fined in  the  county  jail  of  Seminole  county  for  30  days  and  each 
pay  a  fine  of  $50,  from  which  judgment  they  appealed  to  this 
court  by  filing  with  the  clerk  on  October  23,  1909,  their  petition  in 
error  and  case-made.  On  November  29th  there  was  filed  with  the 
clerk  of  this  court,  on  behalf  of  said  plaintiffs  in  error,  by  their 
attorneys  of  record,  a  dismissal  of  said  appeal.  It  is  therefore  or- 
dered that  said  appeal  be,  and  the  same  is,  hereby  dismissed,  and 
the  cause  remanded  to  the  county  court  of  Seminole  county. 
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Clark  Greenwood  v.  State. 

No.  284.     Opinion  Filed  December  7,  190». 

(105   Pac.   371.) 

1.  ABORTION— ''Use''  of  Inttrummt— What  Conatitutaa.  An  in- 
dictment, al)6irinfir.   "That  on  the day  of  May.  in  the  year 

of  our  liOrd,  one  thousand  nine  hundred  and  six,  at  and  within 
aaid  county,  and  within  the  jurisdiction  of  said  court,  Clark 
Greenwood,  then  and  there  being,  did  then  and  there  unlawfully, 
willfully,  and  feloniously  advise  and  procure  Ethel  Carpenter,  a 
pregnant  woman,  to  use  certain  instruments,  with  the  unlawful 
and  felonious  intent  of  him,  the  said  Clark  Greenwood,  to  pro- 
cure the  miscarriage  of  the  said  Ethel  Carpenter,  the  same  not 
being  necessary  to  preserve  the  life  of  the  said  Ethel  Carpen- 
ter," haid  sufficient  to  charge  an  ofTense  under  section  2370, 
Snyder's  Comp.  Laws.  1909  (section  2268,  Wilson's  Rev.  &  Ann. 
St  1903),  prohibiting  the  "use"  of  Instruments. 

Z  PARTIES  TO  OFFENSES— '^Principals"— Who  Are.  AU  per- 
sons concerned  in  the  commission  of  a  crime,  whether  they 
directly  commit  the  act  constituting  the  offense,  or  aid  and 
abet  in  its  commission,  though  not  present,  are  "principals." 
Section  2045,  Snyder's  Comp.. Laws,  1909  (section  1948,  Wilson's 
Rev.  &  Ann.  St.  19(^8). 

3.         INDICTMENT   AND  INFORMATION— Stat^mant   of   Facts.    An 

indictment  should  recite  the  material  facts  an  circumstances  con- 
stituting the  offense,  rather  than  chaiige  that  defendant  has 
committed  a  certain  speciAed  crime. 

(Syllabus  by  the  Court.) 

Error  from  District   Court,   Comcmche   County;  J.    T,   Johnson^ 

Judge. 

Clark  Greenwood  was  convicted  of  procuring  an  abortion,  and 
he  brings  error.    Affirmed. 

At  the  January  term  of  the  district  court  of  Comanche  county 
the  plaintiff  in  error  was  indicted,  charged  with  the  crime  of  pro- 
(»uring  an  abortion.  The  charging  part  of  the  \ndictment,  as  ap- 
pears in  the  case-made,  is  as  follows : 

"That  on  the day  of  May,  in  the  year  of  our  Lord,  one 

thousand  nine  hundred  and  six,  at  and  within  said  county,  and 
within  the  jurisdiction  of  said  court,  Clark  Greenwood,  then  and 
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there  being,  did  then  and  there  imla^vfuUy,  willfully,  and  felon- 
iously advise  and  procure  Ethel  Carpenter,  a  pregnant  woman,  to 
use  certain  instruments  with  the  unlawful  and  felonious  intent  of 
him,  the  said  Clark  Greenwood,  to  procure  the  miscarriage  of  the 
said  Ethel  Carpenter;  the  same  not  being  necessary  to  preserve  the 
life  of  the  said  Ethel  Carpenter.**  The  case  was  tried  to  a  jury, 
defendant  convicted  and  sentenced  to  imprisonment  for  a  term  of 
two  years.  A  motion  for  new  trial  was  filed  and  overruled,  and 
exceptions  saved.    The  case  is  before  us  on  case-made. 

Al  J.  Jennings,  for  plaintiff  in  error. 

Ohas.  West,  Atty.  Gen.,  and  Cha^^,  L,  Moore,  Asst.  Atty.  Gen., 
for  the  State. 

OWEN,  Judge  (after  stating  the  facts  as  above).  Counsel 
for  defendant,  in  the  brief  filed  in  this  case,  urge  two  assignments 
of  error  for  reversing  the  case.  The  reasons  urged  are:  "First. 
There  is  no  public  offense  charged  in  said  indictment,  fir  the  fol- 
lowing reasons,  viz.:  The  advising  or  procuring  a  pregnant 
woman  to  use  instruments  is  not  contemplated  by  the  act  itself, 
and  because  the  pleader  failed  to  3et  out  the  nam(  of  the  instru- 
ment employed,  and  also  failed  to  tell  upon  what  portion  of  com- 
plainant's body  the  instrument  or  irstrumeut-^  wore  used,  and  in 
what  manner.  Second,  there  was  no  corroboration  of  Ethel  Car- 
penter, an  accomplice.*' 

.  The  statute  under  which  this  prosecution  was  had  (section 
2370,  Snyder's  Comp.  Laws,  1909;  seHioii  2268,  Wilson's  Rev.  & 
Ann.  St.  1903),  is  as  follows: 

"Every  person  who  administers  to  any  pregnant  woman,  or 
who  prescribes  for  any  such  woman,  or  advises  or  procures  jiny 
such  woman  to  take  any  medicine,  drui?  or  substance,  or  uses  or 
employs  an  instrument,  or  other  means  whatever,  with  intent 
thereby  to  procure  the  miscarriage  ot  'iioh  woman,  unless  the  same 
is  necessary  to  preserve  her  life,  is  punishable  by  imprisonment  in 
the  state  prison  not  exceeding  throe  years,  or  in  a  county  jail  not 
exceeding  one  year. ' 

Does  the  indictment  charge  the  defendant  with  a  violation  of 
this  statute?    This  section  prescribes  a  punishment  for  every  per- 
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son  who  "uses'*  any  instrument  with  intent  to  procure  the  miscar- 
riage. The  indictment  alleges  that  the  defendant  "did  then  and 
there  unlawfully,  wilfully,  and  feloniously  'advise'  and  'procure' 
Ethel  Carpenter,  a  pregnant  woman,  to  use  certain  instruments, 
with  the  unlawful  and  felonious  intent  of  him,  the  said  Clark 
Greenwood,  to  procure  the  miscarriage  of  the  said  Ethel  Carpen- 
ter." 

To  be  guilty  under  this  statute  one  must  "use"  the  instru- 
ment. Does  the  ''procuring"  and  "advising"  the  use  of  instru- 
ments constitute  a  "use"  in  violation  of  this  section?  Section 
2045,  Snyder's  Comp.  Laws,  1909  (Wilson's  Rev.  &  Ann.  St.  1903, 
§  1948),  is  as  follows: 

*'A11  persons  concerned  in  the  commission  of  crime,  whether  it 
be  felony  or  misdemeanor,  and  whether  they  directly  commit  the 
act  constituting  the  offense,  or  aid  and  abet  in  its  commission, 
though  not  present,  are  principals." 

Under  this  statute  all  of  the  persons  concerned  in  the  use  of 
the  instruments,  with  the  intent  to  procure  the  miscarriage,  would 
be  guilty  of  using  the  instruments,  and  could  be  prosecuted  as 
principals.  It  is  not  necessary  that  the  indictment  should  use  the 
exact  language  of  the  statute.  On  the  contrary,  it  is  better  plead- 
ing to  describe  more  particularly  the  acts  of  the  defendant  which 
constitute  the  crime.  It  is  a  general  rule  that  it  is  not  sufficient  to 
charge  in  the  indictment  that  the  defendant  has  committed  a  cer- 
tain specified  crime,  but  that  it  must  be  stated  how  he  committed 
the  crime,  by  reciting  the  material  facts  and  circumstances  con- 
stituting the  offense.  This  rule  is  announced  by  Joyce  on  Indict- 
ments, §  241,  citing  a  number  of  authorities. 

This  court,  in  the  case  of  Weston  v.  Territory,  1  Okla.  Or. 
407,  98  Pac.  360,  said: 

"In  an  indictment  for  committing  an  offense  against  a  statute 
the  offense  may  be  described  in  the  general  language  of  the  act,  but 
the  description  must  be  accompanied  by  a  statement  of  all  the  par- 
ticulars essential  to  constitute  the  offense  or  crime,  and  to  acquaini 
the  accused  with  what  he  must  meet  on  the  trial." 

And,  in  the  case  of  Vickers  v.  United  States,  1  Okla.  Cr.  452, 
98  Pac.  467,  this  court  said : 
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"In  framing  an  indictment  the  general  rule  is  *that  the  offenae 
shall  be  so  described  that  the  defendant  may  know  how  to  answer 
it,  the  court  what  judgment  to  pronounce,  and  that  a  conviction  oi 
acquittal  on  it  may  be  pleaded  in  bar  of  another  indictment  for  the 
same  oflfense.' " 

The  Supreme  Court  of  California  announced  the  same  rule  in 
the  case  of  People  r.  Aro,  6  Cal.  208,  65  Am.  Dec.  503.  The  de- 
fendant there  was  charged  with  murder,  and  the  court  said : 

"Murder  is  a  conclusion  drawn  by  the  law  from  certain  facts, 
and  in  order  to  determine  whether  it  has  been  committed^  it  is 
necessary  that  the  facts  should  be  stated  with  convenient  certainty 
'For  this  purpose  the  charge  must  contain  a  certain  description  of 
the  crime  of  which  the  defendant  is  accused,  and  a  statement  of 
the  facts*  by  which  it  is  constituted,  so  as  to  identify  the  accusa- 
tion, lest  the  grand  jury  should  find  a  bill  for  one  offense,  and  the 
defendant  be  put  on  his  trial  in  chief  for  another.'  This  is  nec- 
essary, so  that  the  prisoner  may  know  of  what  crime  he  is  accused, 
and  have  time  to  prepare  his  defense  on  the  facts.  It  is  also  nec- 
essary that  the  jury  mav  be  warranted  in  their  finding,  the  court 
in  its  judgment,  and  the  prisoner  be  protected  against  any  subse- 
quent prosecution  for  the -same  offense.  1  Chitty,  Criminal  I^aw, 
170;  Willis  V.  People,  1  Scam.  (111.)  401.^' 

The  same  court,  in  the  case  of  People  v.  Hood,  6  Cal.  236, 
said: 

"  An  indictment  should  set  forth  the  facts  and  circumstances 
of  the  alleged  offense  so  that  the  accused  may  be  prepared  for  his 
defense.*' 

The  crime  alleged  to  have  been  committed  by  the  defendant 
in  the  case  at  bar  was  the  use  of  the  instruments  with  the  intent 
to  procure  a  miscarriage.  The  defendant  advised  and  procured 
their  use,  and  thereby  became  a  principal  in  the  crime;  and,  un- 
der the  rule  announced  in  the  authorities  just  quoted,  it  was  proper 
for  the  indictment  to  set  out  the  facts  and  circimistances  consti- 
tuting the  offense.  The  facts  constituting  the  offense,  so  far  as 
this  defendant  was  concerned,  were  the  advising  and  procuring, 
and,  under  the  allegations  here,  the  defendant  was  given  notice 
that  he  was  charged  with  having  advised  and  procured,  the  use  of 
the  instruments  with  the  intent  to  procure  a  miscarriage.  If  the 
indictment  had  alleged  in  the  exact  language  of  the  statute  that 
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the  defendant  did  use  the  inBtmments,  certainly  the  state  would 
have  been  permitted,  under  section  2045,  Snyder's  Comp.  Laws 
1909,  above  quoted,  to  prove  that  the  use  consisted  of  his  advising 
and  procuring.  There  can  be  no  fault  in  the  indictment  in  alleg- 
ing, in  specific  terms,  the  particular  acts  of  the  defendant  com- 
plained of  constituting  the  offense.  It  is  to  the  advantage  of  the 
defendant.  By  this  allegation  he  is  informed  that  he  violated  that 
section,  not  by  using  the  instruments  himself,  bu't  by  advising  and 
procuring  their  use. 

As  to  the  failure  of  the  indictment  to  allege  the  name  of  the 
instrument  employed,  and  upon  what  portions  of  the  body  the  in- 
strumen^ts  were  used,  we  think  the  objections  not  well  taken.  Coun- 
sel, for  authority  upon  the  proposition,  cites  the  case  of  Cochran 
V.  People,  175  HI.  28,  51  N.  E.  845.  The  indictment  in  that  case 
was  returned  under  a  statute  very  different  from  ours.  The  stat- 
ute in  Illinois  makes  the  person  procuring  or  causing  an  abortion 
or  miscarriage  guilty  of  murder  if  death  ensues,  and  the  indict- 
ment in  that  case  alleges  that  the  miscarriage  was  performed,  and 
by  reason  of  such  miscarriage  the  woman  on  whom  the  operation 
was  performed  then  and  there  died.  The  indictment  in  the  case  at 
bar  is  under  a  different  statute.  TJiider  tbe  statute  here  the  use 
of  the  instrument  witli  the  intent  to  procure  the  miscarriage  com- 
pletes the  offense,  whether  the  miscarriage  is  produced  or  not. 

There  is  another  reason  why  the  Illinois  case  is  not  binding 
on  this  court.  Section  6705,  SAyder^s  Comp.  Laws,  1909  "(sectiop 
5366,  Wilson's  Kev.  &  Ann.  St.  1903),  is  as  follows: 

"No  indictment  is  insufficient,  nor  can  the  trial,  judgment, 
or  other  proceedings  thereon  be  affected,  by  reason  of  a  defect  or 
imperfection  in  the' matter  of  form  which  does  not  tend  to  the 
prejudice  of  the  substantial  rights  of  the  defendant  upon  the 
merits.*' 

The  defendant  in  this  case  is  charged  with  advising  and  pro- 
curing the  use  of  the  instruments;  and,  unless  that  allegation 
tends  to  the  prejudice  of  the  substantial  rights  of  the  defendant 
upon  the  merits,  we  are  prohibited  by  this  statute  from  holding  the 
indictment  insufficient.     In  our  opinion  the  language  of  the  in- 
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dictment  does  not  tend  to  the  prejudice  of  the  substantial  rights  of 
the  defendant.  The  proof  in  the  ease  is  to  the  effect  that  Ethel 
Carpenter  was  a  pregnant  woman;  that  the  defendant  was  the 
cause  of  her  condition ;  that  the  defendant  procured  Dr.  Brewer,  in 
the  town  of  Lawton,  to  use  certain  instruments  on  Ethel  Carpen- 
ter to  procure  a  miscarriage,  and  that  Ethel  Carpenter  consented 
to  the  use  of  the  instruments ;  that  the  operation  was  performed  by 
Dr.  Brewer;  and  that  the  defendant  provided  her  with  $60  with 
which  to  pay  the  doctor  for  his  services.  These  facts  make  the  de- 
fendant guilty  of  "using"  the  instruments  under  the  provisions  oi 
section  2045,  Snyder^s  Comp.  Laws  1909,  above  quoted,  and  the 
allegation  of  the  indictment  that  he  did  ^*ad vise  and  procure"  could 
not  in  any  way  mislead  the  defendant,  or  in  any  way  prejudice  his 
substantial  rigWs.  The  proof  further  discloses  he  was  not  present 
when  the  instruments  were  used.  If  they  were  in  fact  used,  as  the 
result  of  his  advising  and  procuring,  the  character  of  the  instru- 
ments is  immaterial,  and  since  he  was  not  present,  to  allege  a  de- 
scription of  them,  oif  the  portion  of  her  body  on  which  they  were- 
used,  would  avail  him  nothing.  He  was  not  called  upon  to  defend 
against  using  any  particular  instrument,  or  in  any  particular  place 
— he  was  called  upon  to  defend  against  the  advising  and  procuring. 
The  objects  in  requiring  particularity  in  setting  out  the  facts  con- 
stituting the  offense  are:  First,  in  order  to  identify  the  charge, 
lest  the  grand  jury  find  a  bill  for  one  offense,  and  the  defendant 
be  put  upon  his  trial  in  chief  for  another ;  second,  that  the  defend  • 
ant's  conviction  or  acquittal  may  inure  to  his  subsequent  protec- 
tion, should  he  again  be  questioned  on  the  same  facts;  third,  to 
enable  the  accused  to  determine  on  the  line  .of  his  defense,  and 
prepare  for  it  both  as  to  the  law  and  the  facts;  fourth,  to  put  }t 
in  the  power  of  the  court  to  look  through  the  record  and  decide 
whether  the  facts  charged  are  suflficient  to  support  a  conviction  for 
a  particular  crime,  and  also  to  regulate  the  appropriate  punish- 
ment for  the  particular  offense.  This  rule  is  announced  by  Joyce 
on  indictments,  §  242,  and  was  observed  in  the  case  of  Wingwrd  v. 
State,  13  6a.  396.  We  think  the  indictment  sufficient,  and  there, 
was  no  error  in  the  action  of  the  trial  court  in  so  holding. 
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The  second  error  complained  of  is  there  wap  no  ooiToboration 
of  Ethel  Carpenter.  Counsel  for  the  defendant  insists  that  Ethel 
Carpenter  was  an  accopiplice  with  the  defendant,  and  that  the 
prosecuting  witness,  Mrs.  Kate  Eose,  a  sister  of  Erhel  Carpenter, 
and  who  was  present  when  the  operation  wa«  performed,  is  also  an 
accomplice,  and,  under  the  rule  that  a  ccr.victiou  cannot  be  had  on 
the  uncorroborated  testimony  of  an  accomplice,  the  verdict  in  this 
case  should  be  set  aside.  We  are  not  unmindful  of  the  rule  that 
the  defendant  in  a  felony  case  canuor  be  convicted  on  the  uncor- 
roborated testimony  of  an  accomp'ioe.  In  this  case  it  is  not  nec- 
essary to  determine  whether  Ethel  Carpenter  is  an  accjomplice.  1 1 
is  clear  from  the  evidence  as  it  appeals  in  the  case-made  that  Mrs. 
Kate  Kose  was  not  an  aecaniplii»e,  and  her  testimony  was  amply 
suflRcient  to  corroborate  Eliiel  Carpenter,  or,  taken  alone,  would 
amply  warrant  the  jury  in  finding  the  defendant  guilty.  If  she 
had  advised,  aided  and  abetted  in  the  operation  she  woula  have 
been  an  accomplice.  From  the  mere  fact  that  she  was  present 
when  the  operation  was  performed,  unless  she  consented,  and  was 
there  for  the  purpose  of  aiding  in  the  operation,  and  encouraged 
the  same,  she  would  not  be  an  accomplice.  Her  testimony  is  to 
the  effect  that  the  defendant  arranged  with  Dr.  Brewer  to  come 
to  her  residence  and  perform  the  operation,  and  that,  when  she 
learned  of  that,  she  telephoned  Dr.  Brewer  that  he  could  not  per- 
form the  operation  at  her  residence,  and  that  she  advised  her  sis- 
ter against  the  operation,  warning  her  of  the  dangers  attached, 
and  urged  the  defendant  to  marry  her  sister,  and  that,  on  her  sis- 
ter^s  earnest  request,  she  accomponied  her  to  the  doctor's  oflBice,  but 
never  at  any  time  consented  to  it.  In  our  opinion  she  is  not  to 
be  adjudged  an  accomplice  solely  because,  through  her  sisterly 
affection,  she  went  with  her  sister  to  the  doctor's  oflSce,  when  the 
proof  is  she  did  not  give  her  consent  to  it,  but  did  all  in  her  power 
to  prevent  the  operation.  The  trial  court  instructed  the  jury  that 
a  conviction  could  not  be  had  on  the  testimony  of  an  accomplice, 
uncorroborated  by  other  evidence,  and  the  instruction  clearly  de- 
fines the  term  "accomplice,"  and  told  the  jury,  if  they  had  a  rea- 
sonable doubt  as  to  whether  Mrs.  Rose  was  an  accomplice,  they 


Digitized  by  VnOOQ IC 


254  3  Oklahoma  Criminal  Reports.  # 

Syllabus. 

would  resolve  the  doubt  in  favor  of  the  defendant  and  acquit  him. 
There  were  no  exceptions  taken  to  the  instruction  of  the  court. 
This  question  was  properly  submitted  to*  the  jury. 

The  judgment  of  the  lower  court  is.aflBrmed. 

PTJHMAN,  Presiding  Judge,  and  DOYLE,  Judge,  concur. 


J.  J.  CHANDLER  V.  State. 

No.  A-113.     Opinion  Filed  December  7.  1909. 

(106   Pac.   375.) 

1.  APPEAL— Case -Made.  A  case-made  must  be  slgrned  and  set- 
tled by  the  judfire  wlio  tried  the  case. 

2;  INDICTMENT  AND  INFORMATION— SufFioienoy—Surpltisags. 
The  information  alleges  that  defendant  committed  the  *'erime 
of  attempting  to  procure  an  abortion."  The  charginir  portion  of 
the  information  allegres  facts  sufficient  to  charge  defendant  with 
the  crime  of  abortion.  Held,  the  words  "attempting  to  procure 
an  abortion'*  surplusage. 

3.  INDICTMENT  AND  INFORMATION— Amendments.  Under 
section  6645,  Comp.  Laws  Okla.  1909  (section  5307,  Wilson's 
Rerv.  &  Ann.  St.  1903),  an  information  may  be  amended  by 
leave  of  court  after  the  trial  has  begun,  where  the  same  can  be 
done  without  material  prejudice  to  the  defendant,  and  where 
the  record  fails  to  disclose  anything  from  which  prejudice  can 
be  inferred,  and  counsel  fail  to  point  out  any  injury  done  the 
defendant  by  such  change,  this  court  will  assume  there  was  no 
error  in  permitting  the  change. 

5.  INSTRUCTIONS— "Reasonable   Doubt."    For  an  approved  defii- 

nition   of  "reasonable   doubt,"   see   definition   as   set  out   in   the 
opinion. 

5.  APPEAL — Harmless  Error — Fixing  Punishment  by  Jury.  An 
Instruction  to  the  Jury  to  flx  the  punishment  on  conviction, 
when  not  requested  by  the  defendant,  is  improper;  but  the  ver- 
dict will  not  be  set  aside  for  that  reason  alone,  when  it  appears 
that  the  punishment  flxed  was  not  excessive,  and  no  showing  is 
made  that  the  defendant  has  been  in  any  manner  injured. 

(Syllabus  by  the  Court) 
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JSrror  from  District  CoUrt,  Seminole  County;  Malcolm  E.  Rosser, 

Judge. 

J.  J.  Chandler  was  convicted  of  crime,  and  brings  error.  Mo- 
tion to  dismiss  denied,  and  judgment  affirmed. 

On  the  20th  day  of  January,  1908,  complaint  was  filed  before 
H.  M.  Tate,  justice  of  the  peace,  charging  the  defendant  with  an 
attempt  to  procure  an  abortion  upon  Barbara  Brown.  Upon  hear- 
ing, the  defendant  was  held  for  appearance  before  the  district 
court  of  Seminole  county.  The  county  attorney  of  said  county,  on 
the  4th  day  of  January,  1908,  filed  an  information  against  the 
defendant,  and  on  the  28th  day  of  November,  1908,  after  the  trial 
had  begun,  amended  the  information  by  interlineation.  The  de- 
fendant was  tried  and  convicted,  and  the  case  is  before  this  court 
on  appeal.  The  Attorney  General  files  motion  to  dismiss  the  ap- 
peal. 

Dams  *&  Davis,  for  plaintiff  in  error. 

Chas.  West,  Atty.  Gen.,  and  E.  0.  Spilman,  Asst.  Atty.  Gen., 
for  the  State. — On  sufficiency  of  informations  for  abortion :  Mills  v. 
Commonwed&th,  13  Pa.  St.  633 ;  Minnesota  v.  Jay  Ovjens,  22  Minn. 
238;  Rex  r.  Cadmon,  1  M.  C.  C.  114;  State  v.  Morrow,  40  S.  Car. 
%%;  Reg,  v,  Wilson,  7  Cox  C.  C.  190;  State  v.  Murphy,  27  "NT.  J. 
L.  112.    . 

OWEN,  Judge  (after  stating  the  facts  as  above).  It  appears 
that  this  case  was  tried  before  Malcolm  E.  Rosser,  at  a  special  term 
of  the  district  court  of  Seminole  county,  and  that  the  case-made 
was  settled  and  signed  by  A.  T.  West.  The  Attorney  General  urges 
that  the  case-made  is  not  properly  before  this  court,  for  the  reason 
that  the  case-made  must  be  signed  and  settled  by  the  judge  who 
tried  the  case.  Section  6074,  Comp.  Laws  Okla.  1909  (section 
4741,  Wilson^s  Bev.  &  Ann.  St.  1903),  provides,  among  other 
things,  as  follows: 

^'The  case  and  amendments  shall  be  submitted  to  the  judge 
who  shall  settle  and  sign  the  same,  and  cause  it  to  be  attested  by 
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the  clerk,  and  the  seal  of  the  court  to  be  thereto  attached.    It  shall 
then  be  filed  .with  the  papers  in  the  case.'^ 

Section  6075,  Comp.  Laws  Okla.  1909  (section  4742,  Wilson's 
Rev.  &  Ann.  St.  1903),  among  other  things,  provides  as  follows: 

*'The  court  or  judge  may,  upon  good  cause  shown,  extend  the 
time  for  making  a  case  and  the  time  in  which  the  case  may  be 
served ;  and  may  also  direct  notice  to  be  given  of  the  time  when  a 
case  may  be  presented  for  settlement  after  the  same  has  been  made 
and  served,  and  amendments  suggested,  which  when  so  made  and 
presented  shall  be  settled,  certified  and  signed  by  the  judge  who 
tried  the  cause;  ♦  ♦  ♦  and  in  all  causes  heretofore  or  here- 
after tried,  when  the  term  of  office  of  the  trial  judge  shall  have 
expired  or  may  hereafter  expire  before  the  time  fixed  for  making 
or  settling  and  signing  a  case,  it  shall  be  his  duty  to  certify,  sign 
or  settle  the  ease  in  all  respects  as  if  his  term  had  not  expired,** 
etc. 

This  question  was  presented  to  the  Supreme  Court  of  the  ter- 
ritory of  Oklahoma,  in  the  case  of  City  of  Enid  v,  Wigger,  15  Okla. 
507,  85  Pac.  697.    The  court  in  that  case  said : 

^T[t  must  be  conceded  that  the  settling  and  signing  of  a  case- 
made  (by  the  judge  trying  the  cause)  is  the  exercise  of  a  judicial 
power,  and  a  judicial  function,  and  one  which  the  law  has  con- 
ferred upon  the  judge  trying  the  cause  and  upon  no  one  else.  An- 
other judge,  whUe  acting  as  judge  of  the  district,  may  extend  the 
time  within  which  it  is  to  be  done;  but  the  judge  who  tried  the 
case  must  pass  upon  a  motion  for  a  new  trial,  and  must  settle  and 
sign  the  case  when  prepared  for  the  Supreme  Court.** 

We  agree  with  the  holding  of  the  court  in  that  case.  There  is 
every  reason  why  the  case-made  should  be  settled  by  the  judge  who 
tried  the  case.  He  alone  knows  what  proceedings  were  had.  In 
this  case  Judge  Rosser  was  acting  judge  for  that  district.  The 
case-made  should  have  been  signed  and  settled  by  Judge  Eosser, 
who  tried  the  case.  Judge  West  could  not  possibly  have  known 
what  took  place  except  from  hearsay.  It  would  not  be  fair  to  one 
trial  judge  to  permit  another  judge  to  sign  and  settle  the  case- 
made.  The  purpose  of  signing  and  settling  a  case-made  is  to  pre- 
sent an  authentic  record  to  this  court.  It  is  true  that  in  this  case 
the  attorneys,  as  is  usual  in  such  matters,  stipulated  and  agreed 
that  the  case-made  contained  a  true,  full,  and  correct  copy  of  all 
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the  proceedings  in  the  cause.  The  statute  requires  the  case-made 
to  be  authenticated  by  the  court.  The  case  of  Hodgden  v.  Com- 
missioners,  10  Kan.  637,  seems  to  be  directly  in  point.  In  that 
case  the  case-made  was  never  signed  or  settled  by  the  judge;  but 
in  lieu  thereof  this  stipulation  appears  at  the  close:  "This  case 
and  exceptions  is  agreed  to  be  correct.  S.  Atwood,  Attorney  for 
Defendants.  Therodore  Sternberg,  Attorney  for  Plaintiffs."  The 
court,  in  passing  on  the  question,  said : 

"This  paper  is  not  authenticated  as  required  by  the  statute  to 
constitute  it  a  case-made.  The  signature  of  the  judge  is  as  essen- 
tial to  a  case  as  to  a  bill  of  exceptions.  Without  such  statutory  au- 
thentication we  canrot  examine  into  it.  The  agreements  of  coun- 
sel cannot  make  a  case,  or  a  bill  of  exceptions.  That  can  be  done 
only  in  the  manner  provided  by  the  Code.  As  was  said  by  the 
court  in  Leonard  v.  Warriner,  20  Wis.  42 :  ^e  cannot  permit  the 
stipulation  of  the  attorneys  to  take  the  place  of  or  do  away  with 
the  necessity  of  such  signing  by  the  judge.  If  this  practice  were 
allowed,  attorneys  might  send  up  to  this  court  for  decision  ques- 
tions never  raised  in  the  court  below,  and  even  cases  to  which  the 
attention  of  the  circuit  court  was  never  called.'  See,  also,  People 
V,  Ferguson.  34  Cal.  310;  Cohen  v,  Trowbridge,  6  Kan.  388.'' 

The  motion  to  dismiss  must  be  sustained  so  far  as  it  relates 
to  the  case-made. 

We  find  that  the  transcript  is  properly  before  the  court,  and 
the  record  proper,  under  the  transcript,  will  be  considered.  The 
record  proper,  under  our  statutes,  includes  the  information,  the 
plea  of  the  defendant,  the  verdict  of  the  jury,  the  sentence  of  the 
court,  the  instructions  given  by  the  court,  and  those  requested  by 
the  defendant,  together  with  all  indorsements  made  thereon.  Reed 
v.  United  States,  2  Okla.  Cr.  r>.52,  103  Pac.  371. 

The  first  assignment  is  that  the  court  erred  in  entertaining 
jurisdiction  of  the  cause ;  the  same  being  a  misdemeanor  and  not  a 
felony.  The  first  count  of  the  information  in  this  case,  and  the 
one  relied  on  by  the  county  attorney  is  as  follows: 

"Comes  now  Aubrey  M.  Fowler,  the  duly  elected  and  acting 

county  lattomey  wi/thin   and  for  the   county   of  Seminole,  and 

state  of  Oklahoma,  and  informs  the  district  court  of  the  Seventh 

judicial  district  of  the  state  of  Oklahoma,  sitting  vrithin  and  for 

3  Cr.  17 
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the  said  county  of  Seminole,  in  said  state  of  Oklahoma,  that  on 
the  30th  day  of  January,  A.  D.  1908,  the  said  above-named  de- 
fendant, J.  J.  Chandler,  was  upon  complaint  duly  made  and  veri- 
fied, charging  the  said  defendant  with  procuring  an  abortion, 
brought  before  H.  M.  Tate,  a  justice  of  the  peace  within  and  for 
said  Seminole  county,  state  of  Oklahoma,  an  examining  magis- 
trate, duly  qualified  and  acting,  and  said  defendant,  J.  J.  Chand- 
ler, being  then  and  there  duly  informed  of  the  nature  and  con- 
tents of  the  charge  against  him,  entered  liis  plea  of  not  guilty, 
and  upon  examination  duly  had  it  was  found  and  adjudged  by 
said  H.  M.  Tate,  justice  of  the  peace  aforesaid,  that  there  was 
reasonable  ground  to  believe  that  said  offense  of  procuring  an  abor- 
tion had  been  committed,  and  that  the  defendant,  J.  J.  Chandler, 
was  guilty  thereof  and  should  be  held  to  answer  said  charge  of 
procuring  an  abortion,  in  the  district  court  within  and  for  said 
county  of  Seminole  and  state  of  Oklahoma,  and  said  county  at- 
torney, in  the  name  and  by  authority  of  the  stale  of  Oklahoma, 
informs  said  district  court:  That  on  the  20th  day  of  December, 
1907,  said  defendant,  J.  J.  Chandler,  did  in  said  county  and  state 
commit  the  crime  of  attempting  to  procure  an  abortion.  That  said 
crime  was  committed  by  the  said  defendant  in  the  manner  follow- 
ing: That  is  to  say,  that  the  said  above-named  defendant,  J.  J. 
Chandler,  did  in  the  said  county  of  Seminole,  said  state  of  Okla- 
homa, on  or  about  the  20th  day  of  December,  A.  D.  1907,  thei» 
and  there  unlawfully,  feloniously  administer  to  one  Barbara 
Brown,  the  said  Barbara  Brown  being  then  and  there  a  pregnant 
woman,  a  certain  drug,. medicine,  and  substance,  with  the  intent 
then  and  there  thereby  to  procure  the  miscarriage  of  the  said 
Barbara  Brown,  the  same  not  being  then  and  there  necessary  toi 
preserve  the  life  of  the  said  Barbara  Brown,  contrary  to  the  form 
of  the  statute  in  such  oases  made  and  provided  and  against  the 
peace  and  diprnity  of  the  state  of  Oklahoma." 

It  is  urged  by  counsel  for  the  defendant  that  because  of  the 
language  appearing  in  the  information,  "?r.id  d'^fendant,  J.  J. 
Chandler,  did  in  said  county  and  state  commit  the  crime  of  at- 
tempting to  procure  an  abortion,"  this  offense  is  one  of  attempting 
to  commit  a  crime,  and  therefore,  under  the  statutes  of  Oklahoma, 
^he  punishment  should  be  one-half  the  term  prescribed  for  the 
offense  if  committed,  and  that,  under  that  statute,  the  punishment 
would  make  this  offense  a  misdemeanor,  and  the  district  court 
wou^d  not  have  jurisdiction.     The  statue  under  which  this  prose- 
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cution  was  had  is  scctlod  2370,  Comp.  Laws  Okla.  1909  (Wilson^ 
Kev.  &  Ann.  St.  1903,  §  22G8^,  which  is  as  follo\v6: 

"Every  person  who  administers  to  any  pregnant  woman,  or 
who  prescribes  for  any  sttch  woman,  or  advises  or  procures  any 
such  woman  to  take  any  medicine,  drug  or  substance,  or  uses  or 
employs  any  instrument,  or  other  means  whatever,  with  intent 
thereby  to  procure  thp  miscarriage  of  such  woman,  unless  the 
same  is  necessary  to  preserre  her  life,  is  punishable  •by  imprison- 
ment in  the  state  prison  not  exceeding  three  years,  or  in  a  county 
jail  not  exceeding  one  year.'^ 

The  offense  is  complete  under  this  section  when  the  medicine 
is  administered  with  the  intent  to  procure  the  miscarriage.  It  is 
not  necessary  that  the  miscarriage  be  procured.  The  charging  part 
of  the  information  is  as  follows: 

"That  said  crime  was  committed  by  the  said  defendant,  in 
the  manner  following:  That  w  to  say,  that  the  said  above-named 
defendant,  J.  J.  Chandler,  did  in  the  said  county  of  Seminole, 
said  state  of  Oklahoma,  on  or  about  the  20th  day  of  December,  A. 
D.  1907,  then  and  there  imlawfully,  feloniously  administer  to  one 
Barbara  Brown,  the  said  Barbara  Brown  being  then  and 
there  a  pregnant  woman,  a  certain  drug,  medicine,  and 
substance,  with  the  intent  then  and  there  -thereby  to  procure  the 
miscarriage  of  the  said  Barbara  Brown,  the  same  not  being  tlien 
and  there  necessary  to  preserve  the  life  of  the  said  Barbara  Brown, 
contrary  to  the  form  of  the  statute  in  such  cases  made  and  pro- 
vided and  against  the  peace  and  dignity  of  the  state  of  Okla- 
homa.^^ 

The  defendant  could  not  possiblv  have  been  misled  by  the 
information.  That  part  of  the  information  stating  that  the  de- 
fendant committed  the  crime  of  attempting  to  commit  an  abortion 
IS  surplusage.  The  purpose  of  the  information  is  to  give  the  de- 
fendant knowledge  of  the  act  with  which  he  is  charged,  and  which 
the  state  alleges  was  criminal,  and  against  which  he  must  defend. 
The  court  did  not  err  in  overruling  the  plea  to  the  jurisdiction. 
The  case  was  not  a  misdemeanor,  but  a  felony,  and  the  district 
court  had  jurisdiction. 

The  second  assignment  of  error  is  that  the  information  failed 
to  charge  any  offense.     Counsel,  in  support  of  this  assignment. 
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quote  section  2812,  Comp.  Laws  Okla.  1909  (section  2669,  Wil- 
son's Rev.  &  Ann.  St.  1903),  which  is  as  follows: 

"Every  person  who  attempts  to  commit  any  crime,  and  in 
such  attempt  does  any  act  toward  the  commission  of  such  crime, 
but  fails,  or  is  prevented  or  intercepted  in  the  perpetration  thereof, 
is  punishable,"  etc. 

And  quotes  the  preceding  section,  which  is: 

"No  person  can  be  convicted  of  an  attempt  to  commit  a  crime 
when  it  appears  that  the  crime  intended  or  attempted  was  perpe- 
trated by  such  person  in  pursuance  of  such  attempt." 

And  they  urge  that  no  conviction  for  the  crime  of  abortion 
could  be  had  under  this  information  even  if  the  evidence  actually 
proved  the  commission  of  the  offense.  With  this  contention  we 
cannot  agree.  As  has  been  said,  the  crime  was  complete  when  the 
medicine  was  administered,  and  it  is  not  necessary  for  the  in- 
formation, to  allege  there  was  no  miscarriage. 

The  third  assignment  of  error  is  that  the  court  erred  in  per- 
mitting the  county  attorney  to  amend  the  information-  after  the 
trial  had  begun,  over  the  defendant's  objection,  and  in  permitting 
the  county  attorney  to  verify  the  information  after  the  trial  had 
begun.  Section  6645,  Comp.  Laws  Okla.  1909  (section  5307, 
Wilson's  Rev.  &  Ann.  St.  1903),  is  as  follows: 

"An  information  may  be  amended  in  matter  of  substance  or 
form  at  any  time  before  the  defendant  pleads,  without  leave,  and 
may  be  amended  after  plea  on  order  of  the  court  where  the  same 
can  be  done  without  material  prejudice  to  the  right  of  the  defend- 
ant; no  amendment  shall  cause  any  delay  of  the  trial,  unless  for 
good  cause  shown  by  affidavit." 

There  is  nothing  in*  the  record  wliich  would  indicate  that  it 
was  with  material  prejudice  to  the  rights  of  the  defendant.  Coun- 
sel do  not  undertake  in  the  brief  to  indicate  how  the  defendant 
was  prejudiced  by  the  interlineation,  and  if  they  are  not  able  to 
point  out  any  substantial  right  denied  the  defendant,  or  any  pre- 
judice done  him,  certainly  this  court  would  not  be  expected  to 
assume  that  the  court  erred  in  permitting  the  county  attorney  to 
make  the  amendment. 

The  fifth  and  fifth-A  assignments  of  error  are  that  the  court 
erred  in  giving  the  following  instruction: 


Digitized  by  VnOOQ IC 


Chandler  v.  Stjite.  261 


Opinion  of  the  Court. 


"If  you  find  from  the  testimony  beyond  a  reasonable  doubt 
that  the  defendant,  J.  J.  Chandler,  within  what  is  now  Seminole 
county  and  state  of  Oklahoma,  at  any  time  since  the  16th  day  of 
November,  190,  prescribed  for  Barbara  Brown,  or  procured  her 
to  take  any  medicine,  drug,  or  substance,  with  intent  to  procure 
her  miscarriage,  she  being  pregnant  at  the  time,  unless  it  was 
necessary  to  preserve  her  life,  then  it  will  be  your  duty  to  convict 
defendant/* 

It  is  urged  under  these  two  assignments  that  this  conviction 
was  without  authority  of  law  for  two  reasons:  First,  it  is  urged 
that  the  information  charges  that  the  defendant  did  "administer," 
and  this  instruction  uses  the  words  ^•prescribed**  or  "procured**; 
second,  that  the  court  fixed  the  date  after  which  the  defendant 
might  have  been  convicted  as  November  16,  190.  In  the  printed 
instruction  filed  in  this  case,  it  is  true  that  the  figures  appear  a*> 
**November  16,  190";  but  there  was  no  controversy  on  the  trial 
of  the  case  as  to  the  date  of  the  offense.  The  information  alleges 
The  20th  day  of  December,  1907,  and  it  is  clear  to  this  court  that 
the  date  fixed  by  the  lower  court  was  that  of  statehood,  November 
16,  1907,  and  this  assignment  appears  to  us  too  technical  to 
receive  serious  consideration.  It  is  nonsense  to  say  that  the  trial 
court  would  instruct  a  juryi  that  they  might  convict  the  defend- 
ant of  an  offense  as  early  as  the  year  190.  As  to  the  first  reason 
urged,  the  objection  is  not  well  taken.  The  first  instruction  given 
the  jury  was  as  follows : 

"The  defendant  in  this  case,  J.  J.  Chandler,  is  charged  by 
information  with  the  crime  of  attempting  to  procure  an  abortion. 
It  is  alleged  in  the  information  that  he  committed  the  offense  in 
Seminole  county  in  the  state  of  Oklahoma  on  or  about  the  20th 
day  of  December,  1907,  by  unlawfully  and  feloniously  administer- 
ing to  one  Brown,  she  being  then  and  there  pregnant,  a  certain 
drug,  medicine,  or  substance  with  intent  then  and  there  to  pro- 
cure the  miscarriage  of  the  said  Barbara  Brown.  It  also  alleges 
that  the  miscarriage  was  not  necessary  in  order  to  preserve  her 
life.  To  this  charge  the  defendajit  has  entered  his  plea  of  not 
^ilty,  and  the  question  of  his  guilt  or  innocence  is  the  one  you 
are  impaneled  and  sworn  to  try." 

This  was  a  clear,  full,  and  complete  statement  of  the  offense 
with  which  the  defendant  was  charged,  and  the  jury  could  not  pos- 
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Fibly  have  been  misled  or  misinfonned  as  to  the  isFue.  It  is  ad- 
mitted in  the  brief  filed  by  counsel  that  the  testimony  on  part  of 
Barbara  Brown  is  to  the  effect  that  the  defendant,  who  is  a  phy- 
sician, at  one  time  handed  her  a  bottle  of  medicine  with  directions 
to  take  the  same  three  times  a  da>.  Under  this  proof  the  jury 
was  authorized  xo  convict  the  defender  on  the  charge  made  in 
the  information.  Her  testinjony  is  to  the  effect  that  he  gave  her 
the  medicine.  The  information  charges  that  he  did  "administer.^* 
The  primary  definition  of  "administer"  is  to  give.  The  word  is 
not  a  word  having  a  strict  legal  or  technical  import.  It  is  a 
word  in  general  use,  with  a  common  and  accepted  meaning;  and, 
where  a  person  is  charged  with  administering  medicine,  it  is  the 
game  as  charging  him  with  giving  medicine.  Siate  v.  Jones,  ^ 
Pennewill  (Del.)  109,  53  Atl.  858-861;  People  v.  Quinn  (N.  Y.) 
50  Barb.  128-134;  1  Words  &  Phrases,  p.  195. 

Assignment  5B  is  that  the  court  erred  in  defining  "reasonable 
doubt."    The  instruction  of  the  court  was  as  follows: 

"By  a  ^reasonable  doubt'  is  meant  a  real  substantial  doubt 
existing  in  the  minds  of  the  jury  after  a  fair  consideration  of  all 
the  testimony  in  the  case.  It  is  such  a  doubt  as  would  cause  a 
reasonable  and  prudent  man  to  pause  and  hesitate  before  acting 
in  matters  of  grave  importance  to  himself.  The  law  does  not  re-« 
quire  the  prosecution  to  prove  the  guilt  of  the  defendant  to  an 
absolute  certainty,  but  does  require  it  be  proven  to  a  moral  cer- 
tainty. If,  after  considering  all  the  testimony,  you  are  morally 
sure  of  the  guilt  of  the  defendant,  then  you  have  no  reasonable 
doubt,  and  it  is  your  duty  to  convict  him;  otherwise  you  will 
acquit  him." 

We  think  this  deefinition  a  good  one.  Counsel  in  the  brief 
fad  to  point  out  their  objection,  except  to  say : 

"This  is  a  clear  charge  upon  the  weight  of  the  evidence  and 
is  not  a  correct  definition  of  reasonable  doubt,  if  competent  to  de- 
fine the  term.     It  worked  manifest  injury  to  the  defendant." 

Counsel  leave  us  to  infer  the  injury  worked,  without  pointing 
it  out;  neither  do  they  advise  us  in  what  particular  this  instruc- 
tion misstated  the  law. 

The  seventh  assignment  of  error,  and  subdivisions  thereof, 
are:     First,  "the  court  erred  in  not  instructing  the  jury  to  con- 
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sider,  in  weighing  and  determining  the  testimony  of  Barbara 
Brown,  the  fact  that  she  had  voluntarily  solicited  medicine  and 
took  the  same  for  the  purpose  of  miscarriage/'  This  was  not  error. 
It  was  immaterial  whether  Barbara  Brown  solicited  the  medicine, 
or  whether  the  defendant  voluntarily  gave  it  to  her.  The  offense 
was  complete  when  he  gave  it  to  her  with  intent  to  procure  the 
miscarriage.  Whatever  inducements  he  may  have  received  would 
not  be  a  defense.  The  second  subdivision  under  this  assignment  is 
that  "the  verdict  is  contrary  to  the  law  and  the  evidence.''  The 
case-made  containing  the  evidence  not  being  before  the  court,  this 
assignment  cannot  be  considered  as  to  the  weight  of  the  evidence. 
The  verdict  was  not  contrary  to  law.  Under  the  third  subdivision 
of  this  assignment,  counsel  urge  that  the  court  erred  in  instruct- 
ing the  jury  as  follows: 

"If  you  find  the  defendant  guilty,  it  will  be  your  duty  to 
assess  the  punishment  at  imprisonment  in  the  penitentiary  for  a 
term  of  not  less  than  one  nor  more  than  three  years,  or  by  iif.- 
prisonmeni  in  the  county  jail  for  a  period  not  exceeding  one 
year.*' 

Counsel  insist  that,  because  the  record  fails  to  show  that  the 
defendant  requested  that  the  jury  fix  the  punishment,  this  in- 
struction was  manifest  error.  Section  2028,  Comp.  Laws  Okla. 
1909,  is  as  follows: 

'*In  all  cases  of  a  verdict  of  conviction  for  any  offense  against 
any  of  the  laws  of  the  state  of  Okahoma,  the  jury  may,  and  shall 
upon  the  request  of  the  defendant  assess  and  declare  the  punish- 
ment in  their  verdict  and  the  court  shall  render  a  judgment  ac- 
cording to  such  verdict,  except  as  hereinafter  provided." 

We  agree  with  counsel  that  under  this  section  the  court  should 
not  have  directed  the  jury  to  fix  the  punishment  unless  the  defend- 
ant requested  it.  But  did  the  action  of  the  court  in  so  directing 
the  jury  prejudice  the  rights  of  the  defendant?  If  it  did,  this 
case  should  be  reversed  for  that  reason;  if  not,  the  case  should 
not  be  reversed.  Under  this  section  the  jury  has  the  right  to  fix 
the  punishment,  whether  the  court  so  directs  or  not.  They  must 
fix  the  punishment  if  the  defendant  requests  it.  If  the  court  had 
not  so  instructed  the  jur}%  they  could  have,  and  might  have,  fixed 
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the  punishment.  Under  the  statute,  and  under  the  instructions 
of  the  court,  they  could  have  fixed  the  punishment  at  three  years' 
imprisonment.  The  verdict  was  for  two  years.  There  is  nothing 
in  the  record  to  indicate  to  this  court  that,  if  Ihe  jury  had  not 
fixed  the  punishment,  the  court  would  have  given  a  lighter  sen- 
tence, and  since  the  jury  could  have  fixed  the  punishment  without 
the  instruction,  and  there  being  no  showing  and  no  contention 
made  here  that  the  punishment  is  excessive,  we  do  not  believe  the 
defendant  was  prejudiced  by  the  instruction. 

The  judgment  of  the  lower  court  is  affirmed. 

FURMAX,  Presiding  Judge,  and  DOYLE,  Judge,  concur. 


On  Petition  For  Rehearing. 

Denied   March   22,    1910. 

PER  CURIAM.  The  decision  of  the  court  in  this  case  was 
filed  on  December  7,  1909.  On  December  14,  1909,  plaintiff  in 
error  by  hi?  counsel  filed  a  petition  for  rehearing. 

After  careful  consideration  of  the  petition,  and  oral  argu- 
ment and  brief  of  counsel  for  plaintiff  in  error,  we  are  of  the  opin- 
ion that  there  is  no  merit  in  the  petition,  and  that  the  decision 
heretofore  rendered  in  this  case  should  not  be  vacated  or  modified. 
The  petition  for  rehearing  raises  no  questions  that  were  not  sub- 
mitted and  passed  on  in  the  original  opinion,  and  there  is  no 
contention  made  that  the  decision  is  in  conflict  with  an  express 
statute  or  controlling  decision  . 

The  petition  for  rehearing  is  therefore  denied. 
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William  Baker  ei  al  v.  State. 

No.   115,   Opinion  Piled  December  1.  1909. 

(105    Pac.    379.) 

1.  COURTS— Ad  mi  Ml  on  of  Territory — Jurisdiction  of  Old   Offenses. 

The  defendants  were  indicted  in  tlie  district  court  of  Pittsburg 
county,  after  the  admission  of  the  state  into  the  Union,  charged 
with  the  crime  of  assault  with  deadly  weapons  prior  to  state- 
hood.* By  proper  order  the  case  was  transferred  to  the  county 
court  for  trial.  Held,  the  county  court  had  jurisdiction  to  try 
the  case,  and,  on  conviction,  to  render  judgment  against  the  de- 
fendants. 

2  INDICTMENT  AND  INFORMATION  —  Form— Indictment  Re- 
turned After  Statehood.  The  indictment  sliould  conclude 
"against  the  peace  and  dignity  of  the  state,"  where  the  indict- 
ment is  returned  since  statehood,  alleging  a  crime  committed 
prior   to   statehood. 

3.  TRIAL — Harmless  Error  —  Verdict  Fixing  Punishment.  Where 
the  Jury,  without  authority  of  law,  fixes  the  punishment,  and 
the  court,  in  passing  sentence,  assesses  the  punishment  fixed  by 
the  jury,  the  verdict  will  not  be  set  aside  unless  it  is  made  to 
appear  that  the  punishment  is  excessive,  or  that  the  court  would 
have  fixed  a  lighter  punishment  than  that  fixed  by  the  jury: 

(Syllabus  by  the  Court.) 

Error  from   District  Court,  Pittsburg   County;  R,   \\\   liiggins. 

Judge. 

William  Baker  and  another  were  convicted  of  simple  assault, 
and  they  bring  error.     Affirmed. 

Plaintiffs  in  error,  hereafter  referred  to  as  "defendants,"  were 
indicted  in  the  district  court  of  Pittsburg  county,  at  the  January 
term,  1908,  charged  with  having  committed  an  assault  on  H.  R. 
Stile  with  deadly  weapons  on  the  5th  day  of  July,  1907.  The 
case  was  transferred  to  the  county  court  of  Pittsburg  county.  De- 
fendants filed  a  motion  to  quash  the  indictment,  which  was  over- 
ruled, and  then  a  demurrer  to  the  indictment,  which  was  over- 
ruled, and  exceptions  saved.  The  case  was  tried  to  a  jury.  The 
defendants  were  convicted   of  the  crime  of  simple  assault,   and 
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the  jury  assessed  a  fine  of  $15  against  each  defendant.     Tlie  case 
is  before  this  court  on  case-made. 

Wallace  Wilkinson,  for  plaintiflfs  in  error. 
Chas.  West,  Atty.  Gen,,  and  Clias,  L,  Moore.  Asst.  Attv.  Gen., 
for  the  State. 

OWEN,  Judge  (after  stating  the  facts  as  above).  The  pe- 
tition in  error  and  the  brief  filed  by  counsel  for  defendants  pre- 
pent  three  questions  only:  First,  the  question  of  the  jurisdiction 
of  the  court  to  try  the  case ;  second,  the  validity  of  the  indictment ; 
and,  third,  that  the  jury  assessed  the  punishment,  and  not  the 
court. 

The  indictment  in  this  case  alleges  that  the  oflfense  was  com- 
mitted on  the  5th  day  of  July,  1907,  which  was  prior  to  statehood. 
The  indictment  was  returned  at  the  January  term,  1908,  after 
statehood,  and  concludes  "against  the  peace  and  dignity  of  the 
state."  Counsel  urge  that  the  trial  court  was  without  jurisdiction 
for  the  reason  that  all  penal  laws  in  force  in  the  Indian  Terri- 
tory were  repealed  upon  the  admission  of  the  state  into  the  Union, 
except  those  that  were  saved  by  appropriate  legislation,  and  that 
the  clause  saves  the  old  law  in  certain  cases  only ;  that  is,  ihe  cases 
pending  in  the  United  States  courts  in  the  Indian  Territory  at  the 
time  of  the  admission  of  the  state  into  the  Union.  This  question 
has  been  presented  to  this  court  and  was  presented  to  the  Supreme 
Court  of  the  state  before  this  court  was  created;  In  the  cases  of 
Ex  parte  Buchanan,  1  Okla.  Cr.  135,  94  Pac.  943,  Ex  parte  Curlee, 
1  Okla.  Cr.  145,  95  Pac.  414,  Ex  parte  Bailey,  20  Okla.  497, 
94  Pac.  553,  and  Ex  parte  Brown,  20  Okla.  505,  95  Pac.  556,  the 
Supreme  (^ourt  held  contrary  to  the  contention  of  the  counsel  on  this 
proposition.  In  tho  case  of  Faggard  v.  State,  ante,  p.  159,  104  Pac. 
930,  this  court  held  that  the  district  courts  of  this  state  had  juris- 
diction of  offenses  committed  prior  to  statehood,  where  the  indict- 
ment was  found  after  statehood.  We  deem  it  unnecessary  here 
to  do  more  than  cite  these  cases  with  approval,  and  the  authorities 
cited  therein. 

As  to  the  second  proposition,  counsel  insist  that  because  the 
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offense  was  not  committed  within  the  state  of  Oklahoma,  nor 
within  Pittsburg  county,  that  this  indictment  should  have  alleged 
that  this  offense  was  committed  within  the  South  McAlester  divie- 
ion  of  the  Central  district  of  the  Indian  Territory,  and  should 
have  concluded  "agaijpst  the  then  existing  l^ws  of  the  United 
States/^  This  court,  in  the  case  of  Faggard  v.  State,  supra,  in 
passing  on  this  question,  said : 

•*It  is  next  urged  that  the  court  was  without  jurisdiction  for 
the  reason  that  the  indictment  was  in  the  name  of  the  state  of 
Oklahoma,  and  concluded  with  the  words  'against  the  peace  and 
dignity  of  the  state.'  The  Constitution  of  the  state  (article  7, 
^  19;  sec.  192,  Bunn's  Ed.)  ,is  as  follows:  'The  style  of  all  writs 
«nd  processes  shall  be  "The  State  of  Oklahoma."  All  prosecutions 
shall  be  carried  on  in  the  name  and  by  the  authority  of  the  state 
of  Oklahoma.  All  indictments,  informations,  and  complaints  shall 
conclude,  ''against  the  peace  and  dignity  of  the  state."'  Under 
this  section  the  form  of  the  indictment  is  proper.  The  indictment 
contains  an  allegation  that  the  acts  complained  of  were  contrary 
to  the  form  of  the  statute  in  such  cases  made  and  provided.  This 
means  against  the  statute  in  force  at  the  time  the  offense  was 
committed.  The  defendant  was  certainly  not  deprived  of  any  sub- 
stantial protection  by  reason  of  the  form  of  the  pleading,  and  the 
district  court  of  Pittsburg  county  liad  iurisdiction  of  the  case,  and 
•  we  deen\  it  unnecessary  to  do  more  than  cite  the  authorities  in 
which  t>:e  same  question  has  been  disposed  of.  Et  parte  Lyda 
TTowland,  ante.  p.  142,  104  Pac.  927;  Ex  paHp  Cvrlee,  20  Oicla. 
192,  95  Pac.  414,  and  authorities  cite*" 

The  conclusions  and  reasons  given  in  that  case  are  here  ap- 
proved. 

Under  the  third  proposition,  counsel  urge  that  it  has  been 
uniformly  hold  by  the  courts  of  the  new  state  that  the  old  Ar- 
kansas laws  prohibiting  crimes  should  be  applied  in  a  prosecution 
of  cases  where  the  offense  was  committed  prior  to  statehood,  but 
the  procedure  of  Oklahoma  should  be  followed,  citing  section  5573, 
Wilson^s  Rev.  St  Ann.  St.  1903,  which  provides  that  the  court 
must  assess  the  punishment.  The  case-made  before  us  does  not 
contain  the  instiuctions  of  the  court  or  those  requested  by  defend- 
ants. The  first  indication  that  the  defendant  objected  to  the  jury 
fixing  the  punishment  is  in  the  motion  for  new  trial.     This  court 
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held,  in  the  cases  of  Sharp  v.  State,  ante,  p.  24,  104  Pac.  71,  and 
Faggard  v.  State,  mpra,  that  a  defendant  charged  with  the  com- 
mission of  a  crime  is  entitled  to  be  tried  and  dealt  with  under 
the  laws  as  they  existed  at  the  time  of  the  alleged  commission  ol 
the  oflPense  of  which  he  stands  charged;  and,  the  offense  in  this 
case  having  been  committed  prior  to  statehood,  the  trial  should 
have  been  under  the  procedure  in  force  at  the  time  of  the  commis- 
sion of  the  offense.  Of  course,  the  defendants  could  waive  that 
right,  and  by  their  silence  consent  to  be  tried  under  the  Okla- 
lioma  procedure.  The  instructions  not  appearing  in  the  case-made, 
we  are  unable  to  determine  whether  the  court  instructed  the  jury 
to  fix  the  punishment,  or  whether  the  jur}-  did  it  without  instruc- 
tion. Section  2283,  Mansf.  Dig.  St.  Ark.  (section  1626,  Ind.  T. 
Ann.  St.  1899),  is  as  follows: 

"A  general  verdict  is  either  ^guilty'  or  'not  guilty^;  if  guilty, 
the  jury  affixing  the  punishment,  if  the  amount  thereof  is  not  de- 
termined by  law.^' 

If  this  case  was  being  tried  under  the  Arkansas  procedure, 
then  it  was  proper  for  the  jury  to  fix  the  punishment;  but  admit- 
ting, for  argument's  sake,  that  it  was  tried  under  the  Oklahoma 
procedure,  under  the  statute  in  force  at  that  time  requiring  the 
court  to  fix  the  punishment,  did  the  fixing  of  the  punishment  at 
a  fine  of  $15  each  in  this  case  prejudice  the  defendants,  or  de- 
prive them  of  any  substanjiial  right? 

Section  1564,  Mansf.  Dig.  St.  Ark.  (section  907,  Ind.  T. 
Ann.  St.  1899),  was  in  force  in  the  Indian  Territory  at  the  time 
of  the  commission  of  the  offense  in  this  case,  and  is  the  section 
under  which  the  defendants  must  be  punished.  That  section  pro- 
vides : 

"Simple  assault,  unattended  with  any  apparent  design  to 
commit  homicide  or  felony,  shall,  upon  the  conviction  of  any  per- 
son thereof,  be  punished  by  fine,  'jnot  exceeding  one  hundred 
dollars." 

The  jury  in  this  case,  under  that  statute,  might  have  fined 
each  of  the  defendants  $100;  but  the  fine  assessed  was  $15  each. 
Then  it  cannot  be  said  that  the  punishment  was  excessive.  If  this 
case  was  tried  under  the  Oklahoma  procedure,  the  fixing  of  the 
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punishment  by  the  jury  would  have  no  binding  effect  upon  the 
court.  It  might  be  considered  as  a  recommendation  to  the  court 
as  to  what  tlie  punishment  should  be.  If  the  court  saw  fit  to  fol- 
low the  recommendation  of  the  jury  and  fix  the  punishment  at  a 
fine  of  $15,  when,  under  the  law,  he  could  have  fixed  it  at  $100, 
certainly  the  defendants  cannot  be  heard  to  complain.  There  is 
no  contention  made  that  the  evidence  did  not  support  the  ver- 
dict, or  that  the  verdict  was  excessive.  The  judgment  against  the 
defendants  was  rendered  by  the  court.  Under  the  Arkansas  pro- 
cedure the  court  must  render  the  judgment  in  the  amount  fixed  by 
the  jury.  Under  the  Oklahoma  procedure,  in  force  at  that  time, 
the  court  determines  the  amount  of  the  fine,  and  the  mere  fact 
that  he  followed  the  suggestion  of  the  jury  in  this  case  certainly  did 
not  prejudice  the  rights  of  the  defendants.  The  same  question 
here  was  presented  to  tliis  court  in  the  case  of  Chandler  v.  Stade, 
ante,  p.  254,  105  Pac.  375,  and  the  holding  in  that  case  is  in  har- 
mony with  our  views  here  expressed. 

The  judgment  of  the  lower  court  is  affirmed. 

FUR  MAN,  Presiding  Judge,  and  DOYIjE,  Judge,  concur. 


Will  Bea  v.  State. 

No.   A- 95.     Opinion  Filed  December  7.   1909. 
(105    Pac.    381.) 

1.  APPEAL — R«v«rtal     on     Error    of     Law — Roviow     of     Evidonoo. 

When  an  assigrnment  of  error  that  the  evidence  does  not  sup- 
port the  verdict  is  overruled,  and  the  cause  remanded  on  errors 
of  law.  the  court  will  not  discuss  the  evidence. 

2.  INDICTMENT  AND  INFQRlMATION  —  8uco«Mive  Information. 
Section  5351,  Wilson's  Rev.  &  Ann.  St.  1903,  which  provides 
that  when  a  charsre  has  been  submitted  to  a  STand  Jury,  and 
no  bill  has  been  returned.  It  cannot  be  again  submitted  without 
direction  from  the  court  has  no  application  to  charges  presented 
by  information. 
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3  EVIDENpE  ^  Evidence  of  Other  Proeecutione  —  Admieeibility. 

A  defendant  should  be  tried  on  the  facts  of  the  particular  case 
before  the  court.  Evidence  of  other  trials,  indictments,  or  con- 
victions not  connected  with  the  matter  then  on  trial  should  not 
be   received. 

4.  EVIDENCE — Burden    of    Proof — Preaumption    of    Innooence.     (a) 

The  burden  of  proof  Is  on  the  prosecution  to  establish  the 
grullt  of  the  defendant  by  legal  evidence  beyond  a  reasonable 
doubt;   and,  if  this  Is  not  done,  he  Is  entitled  to  be  acquitted. 

(b)  The  defendant  Is  presumed  to  be  innocent  until  his 
sruilt  is  established  by  legal  evidence  beyond  a  reasonable  doubt; 
and,  unless  the  Jury  are  so  satisfied,  it  is  their  duty  to  acquit 
the  defendant 

5.  ^N8TRUCTION8 — Invasion  of  Province  of  Jury.  Section  5518. 
Wilson's  Rev.  &  Ann.  St  1904,  makes  the  jury  the  exclusive 
judges  of  all  questions  of  fact.  It  is  therefore  error  for  the 
trial  court  to  instruct  the  jury  that  they  are  bound  to  accept 
and  axit  upon  the  testimony  of  an  impeached  witness  if  it  has 
been  corroborated.  • 

(Syllabus  by  the  Court) 

Appeal  from  Pontotoc  County  Court;  Joel  Terrell,  Judge. 

Will  Rea  was  convicted  of  unlawfully  selling  intoxicating  liq- 
uor, and  he  appeals.     Reversed  and  remanded. 

On  the  14th  day  of  February,  1908,  Will  Rea,  hereinafter 
called  defendant,  was  convicted  on  a  charge  of  selling  intoxicating 
liquor,  in  the  county  court  of  Pontotoc  county,  Okla.,  on  informa- 
tion, and  his  punishment  was  assessed  at  a  fine  of  $500  and  60 
days  in  jail.     The  case  is  properly  before  this  court  on  appeal. 

Crawford  '&  Bolen,  B,  C.  King,  and  Oalhraith  &  McKeown, 
for  appellant. — On  admissibility  of  evidence  of  other  prosecutions: 
Slater  v.  State,  1  Okla.  Cr.  275.  On  instructions  invading  pro- 
vince of  jury:  Weber  v.  State,  2  Okla.  Cr.  329;  Shellabarger  v, 
Xafus,  15  Kan.  554;  State  v.  Potter,  16  Kan.  99. 

FURMAN,  Presiding  Judge.  First.  The  first  assignment 
of  error  is: 

"The  court  erred  in  not  granting- a  new  trial,  because  the  ver- 
dict is  contrary  to  the  law  and  the  evidence." 

We  cannot  agree  with  this  contention;  but,  as  the  judgment 
will  have  to  be  reversed  and  remanded  for  a  new  trial  on  account 
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of  errors  of  law  committed  during  the  trial,  we  do  not  deem  it 
necessary  to  discuss  the  evidence. 

Second.     The  second  assignment  of  error  is  as  follows: 

"The  court  erred  in  overruling  the  motion  of  the  defendant 
to  quash  the  information,  to  which  action  the  defendant  at  the 
time  excepted  and  still  expects.^' 

This  motion  was  based  upon  an  affidavit  to  the  effect  that  this 
identical  offense  had  been  previously  investigated  by  the  grand 
jury,  and  that  they  refused  to  find  an  indictment  against  the  de- 
fendant thereon,  and  that  the  offense  had  not  been  as:ain  referred 
to  the  grand  jury  by  the  court,  and  that  no  leave  had  been  granted 
by  the  court  to  file  the  information  herein.  Section  5351,  Wil- 
son^s  Rev.  &  Ann.  St.  1903,  is  as  follows: 

"The  dismissal  of  the  charge  does  not,  however,  prevent  its 
being  again  submitted  to  a  grand  jury  as  often  as  the  court  may 
direct.    But  without  such  direction  it  cannot  be  again  submitted/' 

This  statute  has  no  application  to  offenses  prosecuted  by  in- 
formation, and  the  court  did  not  err  in  overruling  the  motion  to 
quash  the  information  upon  this  ground. 

Third.  The  court  erred  in  forcing  the  defendant  to  testify 
as  to  previous  prosecutions  against  him,  and  as  to  any  promises 
which  he  may  have  made  to  the  people  of  Roff  growing  out  of 
such  prosecutions.  The  defendant  should  have  been  tried  on  the 
facts  of  the  particular  case  then  before  the  court.  The  question 
submitted  to  the  jury  was  as  to  the  guilt  of  the  defendant  on  the 
charge  then  upon  trial,  and  any  reference  to  any  former  trial, 
indictments,  or  convictions  was  improper.  Slater  v.  State,  1  Okla. 
Cr.  275,  98  Pac.  110. 

Fourth.  The  defendant  complains  of  the  action  of  the  trial 
court  in  giving  the  following  instruction: 

"(7)  The  defendant,  as  a  defense,  claims  that  he  did  not  sell 
said  intoxicating  liquor  at  the  time  and  the  place  as  charged  in 
paid  information ;  and,  if  you  are  satisfied  from  the  evidence  that 
the  statements  are  true,  your  verdict  should  be  a  verdict  of  not 
^ilty,  because  the  defendant  cannot  be  convicted  in  this  case  un- 
less you  are  satisfied  from  the  evidence  beyond  a  reasonable  doubt 
that  the  defendant  is  guilty  of  unlawfully  disposing  of  intoxicat- 
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ing  liquor.  (8)  As  regards  the  question  as  to  the  guilt  or  inno- 
cence of  the  defendant,  the  jury  are  instructed  that  the  defendant 
is  not  required  to  prove  his  innocence  beyond  a  reasonable  doubt 
to  entitle  him*  to  an  acquittal,  but  it  is  sufficient  if  the  evidence 
upon  that  point  raises  a  reasonable  doubt  as  to  his  guilt." 

In  the  seventh  instruction  the  jury  are  informed  that,  if  they 
are  satisfied  from  the  evidence  that  the  defendant  did  not  sell  in- 
toxicating liquor  at  the  time  and  place  charged  in  the  informa- 
tion, their  verdict  shoixld  be  not  guilty.  This  instruction  squarely 
placed  the  burden  of  proof  on  the  defendant,  and  is  the  exact  re- 
verse of  the  law.  Under  our  system  the  burden  of  proof  is  on 
the  state.  The  defendant  is  presumed  to  be  innocent  until  his 
guilt  is  established  by  the  state,  by  legal  evidence  beyond  a  rea- 
sonable doubt;  and,  if  the  state  fails  to  do  this,  the  defendant 
should  be  acquitted,  whether  the  jury  believe  him  innocent  or  not. 
The  instruction  complained  of  states  under  what  conditions  the 
defendant  could  be  acquitted,  viz.,  that  the  jury  must  be  satisfied 
from  the  evidence  that  the  defendant  did  not  sell  the  intoxicating 
liquor  as  charged  in  the  information.  It  then  goes  further,  and 
informs  the  jury  that  they  cannot  convict  the  defendant  unless 
they  are  satisfied  from  the  evidence  beyond  a  reasonable  doubt 
that  he  is  guilty,  but  the  instruction  does  not  inform  the  jury  as 
to  what  their  action  will  be  if  they  fail  to  reach  either  of  these 
conclusions.  The  eighth  instruction  informs  the  jury  that  the 
defendant  is  riot  required  to  prove  his  innocence  beyond  a  rea- 
sonable doubt  to  entitle  him  to  an  acquittal,  but  is  sufficient  if 
the  evidence  upon  that  point  raises  a  reasonable  doubt  as  to  his 
guilt.  The  first  error  in  this  instruction  is  that  it  suggests  the 
idea  that  the  burden  is  on  the  defendant  to  prove  his  innocence, 
and  then  it  proceeds:  "It  is  sufficient  if  the  evidence  upon  that 
point  raises  a  reasonable  doubt  as  to  his  guilt."  We  must  confess 
that  we  are  unable  to  understand  just  what  the  learned  judge 
means  by  this  codicil  to  the  instruction  given.  When  he  says  "if 
the  evidence  upon  that  point  raises  a  reasonable  doubt  of  his 
guilt,"  to  what  point  does  he  refer? 

An  instruction  similar  to  the  one  now  under  consideration 


Digitized  by  VnOOQ IC 


Rea  v.  State.  273 


Opinion  of  the  Court. 


was  condemned  in  Weber  v.  State,  2  Okla.  Cr.  329,  101  Pac.  356, 
in  an  opinion  of  this  court  by  Judge  Doyle.    He  said: 

*'It  is  not  essential  to  an  acquittal  that  the  jury  should  believe 
that  the  defendant  did  not  deliver  said  whisky,  or  that  defendant 
did  not  receive  any  money  for  said  whisky,  or  that  the  defendant 
was  not  guilty.  The  law  presumes  that  he  did  not  deliver  said 
whisky,  and  that  he  did  not  receive  money  for  said  whisky,  and 
the  law  presumes  that  he  is  not  guilty  as  charged  until  his  guilt 
has  been  established  by  competent  evidence  beyond  all  reasonable 
doubt.  In  Johnson  v.  State,  29  Tex.  App.  151,  15  S.  W.  647, 
i>upra,  the  instruction  was:  'If  you  believe  from  the  evidence  that 
the  defendant,  acting  either  alone  or  in  concert  with  Jeff  Wood, 
did  not  poison  Elizabeth  Bucker  as  explained  in  paragraph  3,  or 
if  you  believe  that  the  deceased  was  poisoned  by  accident,  or  by 
her  own  voluntary  act,  or  if  you  believe  that  the  deceased  died 
from  natural  causes,  or  if  you  believe  that  the  deceased  was  pois- 
oned by  some  other  person  than  the  defendant,  acting  alone  or 
in  connection  with  Jeff  Wood,  then  you  will  find  the  defendant 
not  guilty.'  Wilson,  judge,  speaking  for  the  court,  says:  *We 
think  the  paragraph  is  subject  to  the  exception  that  it  requires 
the  jury  to  believe  from  the  evidence  the  existence  of  the  con- 
ditions which  entitled  him  to  acquittal.  It  virtually  requires  the 
jury  to  believe  from  the  evidence  that  he  is  innocent  before  find- 
ing him  not  guilty,  whereas  the  correct  rule  is  that  the  jury  must 
presume  his  innocence  until  his  guilt  has  been  established  by  the 
evidence  beyond  a  reasonable  doubt.  If  the  jury  entertained  a 
reasonable  doubt  upon  the  whole  evidence  of  the  defendant's  guilt, 
it  was  their  duty  to  acquit  him,  although  they  might  not  believe 
from  the  evidence  the  existence  of  the  facts  and  conditions,  or  any 
of  them,  mentioned  in  said  paragraph.  It  is  true  that  in  con- 
cluding his  charge  the  learned  judge  gave  the  usual  instruction  as 
to  the  presumption  of  innocence  and  as  to  reasonable  doubt,  and 
ordinarily  such  instruction  is  sufficient,  but  we  do  not  think  it  was 
sufficient  to  correct  and  counteract  the  error  in  paragraph  5.  The 
vice  of  the  paragraph  is  in  requiring  the  jury  to  believe  from  the 
evidence  that  some  one  of  said  conditions  existed,  in  order  to 
warrant  a  verdict  of  acquittal  because  thereof.'  It  is  apparent 
that  within  itself  this  instruction  is  inconsistent  and  contradic- 
tory. This  court  has  held  that,  where  the  instructions  on  a  ma- 
terial point  in  a  criminal  case  are  inconsistent,  some  correct,  and 
others  incorrect  to  the  extent  that  they  may  be  misleading  to  a 
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jury,  a  conviction  will  be  reversed.  In  the  ease  of  Price  v.  State, 
1  Okla.  Cr.  358,  98  Pae.  447,  Furmari,  presiding  judge,  express- 
ing the  opinion  of  the  court,  in  pan  says:  ^e  concede  the  con- 
tention of  the  state  that  instructions  are  to  be  construed  as  a 
whole,  and  if,  when  so  construed,  they  clearly  and  correctly  state 
the  law,  then  the  instructions  are  sufficient.  But  this  does  not 
mean  that  an  erroneous  instruction  upon  a  material  issue  can 
be  cured  by  giving  a  correct  instruction  upon  the  same  question 
in  another  portion  of  the  instructions.  Can  instructions  which  are 
self -contradictory  be  harmonious  and  sufficient?  Who  can  tell 
which  instruction  was  followed  by  the  jury?  If  the  court  did  not 
harmonize  the  instruction  given,  how  can  it  be  expected  that  the 
jury  could  or  would  do  so?  If  juries  are  to  pass  upon  the  suffi- 
ciency of  instructions,  then  are  they  not  the  judges  of  the  law 
as  well  as  the  facts?  Instructions  should  be  clear,  explicit,  and 
free  from  ambiguities  and  contradictions;  otherwise  they  may  con- 
fuse and  mislead  the  jury/'' 

For  these  reasons  instructions  7  and  8  are  not  the  law.  and 
should  not  have  been  given  to  the  jury. 

Fifth.     The  court  gave  the  jury  the  following  instruction : 

"The  jury  are  instructed  that  if  they  believe  from  the  evi- 
dence that  any  witness  has  been  successfully  impeached  by  rea- 
sons of  statements  made  out  of  court  conflicting  with  statements 
made  in  court,  or  on  the  vntness  stand,  or  if  they  find  that  any 
witness  wilfully  swore  falsely  in  regard  to  any  matter  or  thing 
material  to  the  issue  in  this  case,  they  will  be  justified  in  disre- 
garding the  whole  or  any  part  of  the  testimony  of  such  witness, 
except  in  so  far  as  they  may  find  it  corroborated  by  other  credible 
evidence  in  the  case,  or  by  facts  and  circumstances  proved  on  the 
trial/' 

An  instruction  similar  to  this  one  was  considered  in  Sheila- 
barger  v,  Nafus,  15  Kan.  554,  and  the  Supreme  Court  there  said: 

^^hether  the  jury  should  disregard  the  whole  of  the  testi- 
mony of  a  witness  in  such  a  case  is  a  matter  resting  entirely  with 
them.  They  are  the  exclusive  judges  of  the  credibility  of  the 
witnesses  and  the  weight  of  their  testimony.  They  may  wholly 
disregard  the  testimony  of  any  witness,  if  from  the  evidence  be- 
fore them  they  consider  such  witness  as  wholly  unworthy  of  credit. 
Or  they  may  disregard  a  portion  of  the  testimony  of  any  witness, 
and  give  to  every  other  portion  full  faith,  credit,  and  considera- 
tion.    Or  they  may  give  to  one  portion  of  tlie  testimony  of  any 
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witness  greater  weight  and  credit  than  they  may  to  some  other 
portion  of  such  testimony.  The  jury  ought  to  be  allowed  to 
weigh  every  portion  of  the  testimony  of  every  witness,  and  to  give 
each  portion  of  the  testimony  just  such  consideration  as  it  is  en- 
titled to,  considering  all  the  facts  and  circumstances  of  the  case. 
It  is  within  the  common  experience  of  all  men  that  the  different 
portions  of  the  testimony  of  the  same  witness  may  differ  vastly  in 
value.  A  witness  may,  under  great  temptations,  and  in  some  iso- 
lated case,  swear  falsely,  and  yet  where  the  temptation  is  removed, 
where  there  is  nothing  to  operate  on  his  hopes  and  fears,  his  pas- 
sions and  prejudices,  where  he  has  no  interest  in  the  matter  ex- 
cept to  tell  the  truth,  his  testimony  may  be  of  great  value.  And 
this  being  so,  no  inflexible  rule  of  law  should  be  interposed  be- 
tween the  witness  and  the  jury,  commanding  the  jury  to  take  all, 
or  to  exclude  all,  of  his  testimony.^* 

The  same  question  came  up  in  State  v.  Potter.  16  Kan.  99, 
and  the  Supreme  Court  there  said : 

"The  defendant  also  claims  that  the  court  erred  in  instruct- 
ing the  jury  that:  ^f  any  witness  has  wilfully  testified  falsely 
as  to  any  material  fact  in  the  case,  then  the  jury  should  disregard 
all  the  testimony  of  such  witness.^  This  instruction  was  erroneous. 
Shellaha/rger  v.  Nafus,  15  Kan.  547.  Even  where  a  witness  has 
testified  wilfully,  conuptly,  and  falsely  to  a  material  fact  in  a 
case,  still  the  question  as  to  whether  the  jury  should  disregard  the 
whole  of  his  testimony  should  be  left  entirely  with  the  jury  them- 
selves.'^ 

Section  5518,  Wilson's  Bev.  &  Ann.  St.  1903.  says  that  the 
court  must  instruct  the  jury  that  they  are  the  exclusive  judges  of 
all  questions  of  fact.  The  latter  part  of  the  instruction  given 
flatly  contradicts  this  statute,  by  directing  the  jury  in  mandatory 
terms  to  accept  and  be  bound  by  certain  evidence,  under  the  con- 
tingency therein  stated.  The  court  had  no  right  to  ingraft  this 
exception  upon  the  law.  The  doctrine  expressed  by  the  Supreme 
Court  of  Kansas  is  in  harmony  with  our  statute.  It  matters  not 
how  anxious  this  court  may  be  to  enforce  the  law,  we  cannot  al- 
low a  conviction  to  stand  which  is  based  upon  a  violation  of  plain 
and  mandatory  statutes  which  go  to  the  foundation  of  the  case, 
and  which  action  deprived  the  defendant  of  substantial  rights 
upoB  the  trial.     The  law  is  plain  and  simple,  and  must  be  fol- 
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lowed  in  all  matters  involving  the  substantial  rights  of  a  de- 
fendant. 

For  the  errors  above  pointed  out,  the  judgment  of  the  lower 
court  is  reversed  and  remanded  for  a  new  trial  in  conformity  witli 
the  principles  stated  in  this  opinion. 

Reversed  and  remanded. 

DOYLE  and  OWEN,  Judgb6,  concur. 


Will  Rea  v.  State.' 

No.  A-126.  Opinion  Filed  December  7.  1909. 
(105  Pac.   380 

1.  JUDGES — Motion  for  Chango— Timo  for.  Under  section  6647. 
Snyder's  Comp.  Laws  1909,  and  section  16,  Bunn*s  Const,  a 
motion  for  a  change  of  Judge  on  account  of  the  bias  or  preju- 
dice of  a  county  Judge  is  in  time  if  presented  before  the  trial 
begins. 

2.  CONSTITUTIONAtL  LAW— Right  to  Justico— Bias  And  Preju- 
dice of  Judge— Right  to  Change.  Section  15,  Bunn's  Const, 
provides  that  right  and  Justice  shall  be  administered  without 
prejudice.  Under  this  provision,  when  a  motion,  properly  veri- 
fied, is  made  before  the  trial  begins  for  a  change  of  Judge  upon 
the  ground  of  the  bias  or  prejudice  of  the  trial  Judge,  it  is 
the  constitutional  right  of  the  party  making  it  that  it  shall  be 
granted. 

(Syllabus  by  the  Court) 

Appeal  from  Pontotoc  County  Court;  Joel  Terrell,  Judge, 

Will  Bea  was  convicted  of  unlawfully  selling  intoxicating  liq- 
uor, and  he  appeals.    Eeversed  and  remanded. 

On  the  16th  day  of  March,  1909,  Will  Rea,  hereinafter  called 
defendant,  was  convicted  in  the  county  court  of  Pontotoc  county 
of  the  offense  of  selling  intoxicating  liquor,  and  sentenced  to  60 
days  in  jail  and  fine  of  $250.  The  case  is  properly  before  this 
court  on  appeal. 
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Crawford  <&  Bolen,  B,  C.  King,  and  Galbraith  &  McKeown, 
for  appellant,  citing:    Buchanan  v.  State,  2  Okla.  Cr.  126. 

FTJEMAN,  Presiding  Judge.  First.  On  the  2l8t  day  of 
Febmary,  1908,  the  defendant  filed  the  following  motion  in  the 
connty  court  of  Pontotoc  county: 

"The  State  of  Oklahoma  v.  Will  Rea.  Comes  now  the  de- 
fendant Will  Rea,  in  the  above  entitled  cause,  and  states  upon  his 
oath  that  by  reason  of  the  bias  and  prejudice  of  the  presiding 
judge,  Joel  Terrel,  he  cannot  obtain  a  fair  and  impartial  trial, 
and  respectfully  asks  for  a  change  of  judge  in  this  cause.  W.  C. 
Rea. 

"Subscribed  and  sworn  to  before  me  this  21st  day  of  Febru- 
ary, 1908.    W.  H.  Braley,  Notar}'  Public.'' 

This  motion  was  overmled  by  the  court,  to  which  ruling  an 
exception  was  reserved.  Section  6647,  Snyder's  Compiled  Jjaws 
of  Oklahoma  of  1909,  is  as  follows: 

"If  the  defendant  shall,  before  witnesses  are  subpoenaed,  make 
affidavit  that  he  cannot  have  a  fair  and  impartial  trial  before  the 
county  judge  by  reason  of  the  bias  or  prejudice  of  the  judge  or 
that  the  judge  is  a  material  witness  in  the  cause,  or  is  related  to 
the  party  in  interest,  such  county  judge  shall  thereby  be  disquali- 
fied to  try  such  cause,  and  when  the  county  judge  is  disqualified 
to  try  any  criminal  cause  pending  in  the  county  court  the  county 
attorney  and  defendant  may  agree  on  a  special  judge  to  preside 
in  his  stead ;  but  if  they  fail  so  to  do,  the  disqualified  judge  shall 
proceed  to  select  a  special  judge  as  follows:  He  shall  nominate 
an  odd  number  of  persons  not  less  than  three,  having  the  quali- 
fications of  a  county  judge,  if  there  be  so  many  qualified  to  hold 
such  office  residing  in  the  county,  or  in  attendance  upon  the  court, 
and  the  parties  may  alternately  challenge  such  nominees  until  they 
are  reduced  to  one,  who  shall  be  the  special  judge,  and  shall  pre- 
side in  the  cause  or  other  matter  with  authority  to  do  any  act  that 
the  regular  judge,  if  not  disqualified,  might  have  done  in  such 
case;  but  if  there  be  not  so  many  as  three  qualified  persons  re- 
siding in  the  county  or  in  attendance  upon  the  court  who  may 
be  nominated  by  the  disqualified  judge,  he  shall  appoint  a  quali- 
fied person  to  act  in  hi?  stead,  and  such  person  shall  have  full 
power  to  perform  the  duties  of  county  judge  in  such  cause/' 

The  record  is  silent  as  to  the  ground  upon  which  the  motion 
for  a  change  of  judge  was  overruled,  but  we  presume  that  it  was 


Digitized  by  VnOOQ IC 


278  S  Okxahoma  C^minal  Reports. 

Opinion  of  the  Court. 

because  the  motion  was  filed  after  the  witnesses  in  the  case  had 
been  summoned.  This  requires  a  consideration  of  section  15  of 
Bunn's  Constitution  of  Oklahoma,  which  is  as  follows: 

"The  courts  of  justice  of  the  state  shall  be  open  to  every  per- 
son, and  speedy  and  certain  remedy  afforded  for  every  wrong  and 
for  every  injury  to  person,  property,  or  reputation;  and  right  and 
justice  shall  be  administered  without  sale,  denial,  delay,  or  pre- 
judice." 

Substantially  the  same  clause  is  contained  in  the  Constitu- 
tion of  Idaho.  This  provision  came  before  the  Supreme  Court  of 
that  state  for  consideration  in  the  case  of  Day  v.  Day,  12  Idaho, 
556,  86  Pac.  531,  and  the  court  said: 

"It  is  contended  by  counsel  for  appellant  that  under  the 
provision  of  section  18,  art.  1,  of  the  Constitution  of  Idaho,  'the 
people  have  prohibited  a  court  from  trying  a  case  in  which  he  is 
prejudiced  by  or  for  either  party/  Said  section  is  as  follows: 
^Courts  of  justice  shall  be  open  to  every  person,  and  a  speedy 
remedy  afforded  for  every  injury  of  person,  property  or  character, 
and  right  and  justice  shall  be  administered  without  sale,  denial, 
delay  or  prejudice.'  They  also  cite  paragraph  40  of  the  Magna 
Charta,  which  reads:  *To  none  will  we  sell;  to  none  will  we  deny 
or  delay  right  or  justice.'  They  contend  through  that  constitu- 
tional provision  that  the  people  have  declared  that  justice  shall 
be  administered,  not  only  without  sale,  without  denial,  and  with- 
out delay,  but  also  without  prejudice,  and  contend  that  the  leg- 
islative power  to  pass  laws  regulating  the  change  of  venue  is  lim- 
ited by  constitutional  provisions  respecting  the  subject.  4  Ency. 
PI.  &  Pr.  p.  377.  It  is  contended  that  said  section  of  the  Con- 
stitution is  self-acting,  self -executing,  and  requires  no  legislative 
provision  for  its  enforcement,  and  cannot  be  abridged  or  modified 
by  any  legislative  or  judicial  act.  There  is  no  question  but  what 
said  provision  is  self -operating,  and  it  is  regarded  as  settled  in 
this  country  that  all  negative  or  prohibitive  clauses  in  a  Consti- 
tuton  are  self-executing.  The  Law  v.  People,  87  111.  385;  Davis 
V,  Bnrl-e,  179  U.  S.  399,  21  Sup.  Ct.  210,  45  L.  Ed.  249;  Coolev, 
Const.  Law,  p.  98;  Willie  v.Mabon,  48  Minn.  140,  50  N.  W.  1110, 
16  L.  B.  A.  281,  31  Am.  St.  Bep.  626;  Staie  v.  Kyle,  166  Mo. 
287,  65  S.  W.  767,  56  L.  B.  A.  115. '  The  I^egislature  neither  by 
neglect  to  act  nor  by  legislation  can  nullify  a  mandatory  provision 
of  the  Constitution.  *  ♦  *  Can  it  be  contended,  in  the  face 
of  the  command  of  said  provision  of  our  Constitution,  that  the 
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Legislature  could  legally  declare  that  the  bias  and  prejudice  of 
a  judge  should  be  no  cause  for  a  change  of  venue?  I  think  not. 
And  if,  in  the  face  of  that  provision,  the  Legislature  neglects  to 
specify  in  a  statute  that  the  prejudice  of  the  judge  is  a  ground 
for  a  change  of  the  place  of  trial,  then  the  very  object  and  pur- 
pose of  that  provision  of  the  Constitution  may  be  nullified  and  set 
at  naught.  Regardless  of  the  statutory  provision,  where  such  a 
state  of  facts  appears  as  in  the  case  at  bar,  and  a  change  of  place 
of  trial  is  demanded  because  of  the  prejudice  of  a  judge,  a  change 
of  venue,  or  at  least  of  judges,  should  be  granted  to  preserve  from 
discredit  the  judiciary  of  the  state.*' 

The  action  of  the  lower  court  was  reversed,  and  the  cause  was 
remanded.  We  regard  the  views  expressed  by  the  Supreme  Court 
of  Idaho  as  sound,  and  we,  therefore,  hold  that  under  this  stat- 
ute, if  a  motion  for  a  change  of  judge,  supported  by  aflBdavit, 
upon  the  ground  that  the  defendant  cannot  have  a  fair  and  im- 
partial trial  before  the  county  judge  by  reason  of  the  bias  and  pre- 
judice of  the  jndge,  is  made  at  any  time  before  the  trial  begins,  it 
comes  in  time,  and  should  be  granted.  The  limitation  contained 
in  the  statute  that  the  motion  for  a  change  of  judge,  on  the 
ground  of  the  bias  or  prejudice  or  relationship  of  the  judge  to  a 
party  in  interest,  must  be  made  before  the  witnesses  are  summoned 
is,  by  itself,  of  doubtful  validity.  Would  a  judge  who  was  per- 
sonally interested  in  the  result  of  a  cause,  or  who  was  related 
to  one  of  the  parties  to  the  cause,  become  qualified  to  try  the  cause 
merely  because  an  objection  to  his  doing  so  was  not  made  before 
witnesses  were  summoned?  If  so,  then  subpoenas  for  the  wit- 
nesses might  be  issued  and  served  before  the  defendant  had 
opportunity  to  make  the  objection,  and  thus  defeat  the 
mandate  of  the  law.  But  be  this  as  it  may,  under  sec- 
tion 15,  Bunn's  Const.  Okla.,  providing  that  justice  shall  be  ad- 
ministereed  without  prejudice,  motion  for  a  change  of  judge  upon 
this  ground  is  in  time  if  made  before  the  trial  begins,  and  the 
limitation  requirmg  ttie  motion  to  be  made  before  the  witnesses 
are  summoned  is  in  conflict  with  this  provision  of  our  Constitu- 
tion, and  therefore  void. 

In  an  able  and  exhaustive  opinion  by  Judge  Irwin,  in  the 
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case  of  Lincoln  v.  Territory^  8  Okla.  546,  58  Pac.  730,  the  Su- 
preme Court  of  Oklahoma  Territory  said: 

"So  it  Becms  to  us  that  the  course  of  procedure  established  by 
the  judicial  system  of  the  states  and  the  federal  government  is 
the  law  of  the  land  for  Oklahoma,  and,  thus  tested,  the  plaintiflf 
in  error  was  denied  a  fair  and  impartial  trial.  And  by  an  al- 
most unbroken  line  of  judicial  decisions  it  is  held  that  when  one 
accused  of  crime  complies  with  the  provisions  of  the  statute  man- 
datory in  its  terms,  as  in  the  statute  in  question  in  the  case  at 
bar,  the  judge  is  devested  of  all  discretion,  and  loses  all  juris- 
diction, except  to  make  the  order  granting  the  change,  and  all  his 
subsequent  actions  are  absolutely  void.  It  follows,  then,  as  a  mat- 
ter of  course  that  the  judge  who  would  proceed  with  the  trial 
after  the  making  and  filing  of  such  an  affidavit*  would  do  so  with- 
out power  or  authority,  and  the  trial  would  be  a  nullity.  There- 
fore we  think  that,  not  only  measured  by  the  weight  of  reliable 
authority,  but  by  the  principles  of  equity,  justice,  and  sound  law 
— ^measured  by  the  rule  of  reason — ^the  refusal  of  a  change  of 
judge  in  this  case  by  the  trial  court  was  error  which  substantially 
affected  the  rights  of  the  defendant,  and  deprived  him  of  the  pro- 
tection which  the  law  throws  around  every  defendant,  and  took 
from  him  certain  constitutional  rights.'* 

In  the  case  of  Buchanan  v.  State,  2  Okla.  Cr.  126,  101 
Pac.  296,  this  court,  in  an  opinion  by  Judge  Baker,  said: 

'TJpon  the  filing  by  the  accused  of  an  affidavit  in  proper  time, 
stating  positively  that  he  cannot  have  a  fair  and  impartial  trial 
on  account  of  the  bias  and  prejudice  of  the  presiding  judge  of 
the  court  where  the  indictment  or  information  is  pending,  such 
judge  cannot  thereafter  perform  any  official  act  in  such  case  bind- 
ing upon  the  accused,  except  the  allowance  of  such  change  of 
judge/' 

We  are  therefore  of  the  opinion  that  the  trial  judge  erred  in 
refusing  to  sustain  the  motion  for  a  change  of  judge. 

There  are  a  number  of  other  questions  presented  in  the  rec- 
ord; but,  as  they  were  all,  so  far  as  deemed  material,  passed  upon 
in  another  case  against  the  defendant  (No.  A — 95),  ante,  p.  269, 
105  Pac.  381,  they  will  not  be  discussed  here. 

For  the  error  of  the  trial  court  in  not  granting  a  change  of 
judge,  as  well  as  for  the  other  errors  which  are  pointed  out  in 
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said  canee  No.  A — 95,  the  judgment  against  the  defendant  is  re- 
versed and  remanded. 

DOYLE  and  OWEN,  Judges,  concur. 


W.  C.  Rea  v.  State. 

No.    A- 283.     Opinion   Filed   Decembber   7,   1909. 
(105    Pac.    386.) 

1.  LIMITATION  OF  PROSECUTIONS— Burd«n  of  Proof— Judioial 
Notico— Nonoxistonco  of  County,  (a)  The  statute  of  limitations 
does  not  negative  a  single  element  of  the  crime  with  which  a 
defendant  may  be  charged.  It  does  not  put  in  issue  the  guilt 
of  the  defendant.  It  therefore  is  not  necessary  for  the  prose- 
cution to  prove  bejrond  a  reasonable  doubt  that  the  offense  com- 
mitted is  not   barred   by  the  statute  of  limitations. 

(b)  A  trial  court  and  Jury  can  take  Judicial  notice  of  the 
fact  that  statehood  for  Oklahoma  began  on  the  16th  day  of 
November,  1907,  and  that  prior  to  that  date  there  was  no  such 
county  of  Pontotoc  county  in  Oklahoma,  and  that  an  offense 
committed  in  said  county  was  committed  after  the  incoming 
of  statehood. 

2.  APPEAL — Prsssntation  and  Rossrvation  of  Grounds  of  Rsvisw — 
Necsssity  of  Timsly  Objection — Motion  for  Nsw  Trial — Nscsssity 
"Fundamsntal  Errors"  —  Writton  Instructions,  (a)  When  a 
defendant  in  a  misdemeanor  case  is  present  in  court,  and  is 
represented  by  counsel,  who  are  also  present,  and  the  Jury  are 
orally  instructed,  and  no  objection  is  made  or  exceptions  are 
reserved,  at  tfhe  time,  to  such  instructions,  and  the  matter  is 
not  brou£^t  to  the  attention  of  the  trial  court  in  the  motion 
for  a  new  trial,  it  is  too  late  to  raise  this  question  for  the  first 
time  in  the  appellate  court 

(b)  Only  those  questions  raised  and  preserved  in  the  mo- 
tion for  a  new  trial  will  be  considered  on  appeal,  unless  they 
are  of  a  fundamental  character.  When  the  Justice  of  the  case 
requires  It,  fundamental  errors  will  be  considered,  whether  as- 
signed as  errors  or  not. 

(c)  "Fundamental  errors"  are  those  which  go  to  the  foun- 
dation of  the  case,  or  which  take  from  the  defendant  a  right 
which  was   essential   to   his  defense. 

(d)  It  is  best  in  all  cases  for  the  court  to  give  written 
instructions  to  the  Jury,  and  when  they  are  waived  it  is  best 
that  this  fact  should  appear   in  the  record. 
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3.  APPEAL — R«view — Questions  of  Fact,     (a)  When  there  is  any 

evidence  In  the  record  from  which  the  Jury  could  logically 
draw  the  conclusion  of  the  defendant's  guilt,  and  the  record 
shows  that  the  defendant  has  been  properly  indicted  and  fairly 
trlejl.  this  court  will  affirm  the  judgment  of  the  lower  court. 

(Syllabus  by  the  Court.) 

Appeal  from  Pontotoc  County  Court;  Joel  Terrell,  Judge. 

W.  C.  Rea  was  convicted  of  unlawfully  selling  intoxicating 
liquor,  and  he  appeals.     AflRrmed. 

The  plaintiff  in  error,  hereinafter  desifir.ated  as  defendant, 
was  convicted  in  the  county  of  Pontotoc  county,  on  an  infor- 
mation charging  that,  in  Pontotoc  county,  Okla.,  on  July  15,  1908, 
the  said  defendant  did  unlawfully  sell,  barter,  give  away,  and  fur- 
nish one  Wes  Hattox  intoxicating  liquor,  to  wit,  alcohol.  The 
cause  came  on  for  trial  on  the  4th  day  of  February,  1909,  which 
resulted  in  a  verdict  of  guilty.  Motion  for  a  new  trial  was  filed, 
overruled,  and  exception  allowed,  whereupon  the  court  sentenced 
defendant  to  be  imprisoned  in  the  county  jail  for  a  period  of  30 
days  and  that  he  pay  a  fine  of  $50  and  costs.  From  this  judgment 
and  sentence  of  the  court,  the  defendant  appeals  to  this  court. 

Bullock  &  Kerr  and  Oalbraith  £  McKeown,  for  appellant. 
No  copies  of  briefs  reached  the  reporter. 

FTJRMAN,  Presiding  Judge  (after  stating  the  facts  as 
above).  First.  The  first  contention  of  counsel  for  the  defendant 
is  as  follows :  "Because  the  state  did  not  prove  the  alleged  sale  to 
have  been  made  within  the  period  of  the  statute  of  limitations.^* 
This  contention  presents  the  defense  of  the  statute  of  limitations. 

This  question  has  been  passed  upon  by  the  Supreme  Court  of 
Oklahoma  Territory  in  the  case  of  Coleman  v.  Territory,  5  Okla. 
201,  47  Pac.  1079.  After  a  lengthly  and  able  opinion  by  Judge 
Tarsney,  in  which  he  cites  and  discusses  all  of  the  leading  Ameri- 
can cases  and  text-writers  on  this  subject,  he  says: 

"The  defense  of  the  statute  of  limitations  traverses  no  element 
of  the  crime  charged.  It  is  essentially  an  extrinsic  defense.  It 
does  not  put  in  issue  either  of  the  essential  elements  constituting 
his  guilt  of  the  offense  charged.     He  simply  asserts  that  by  virtue 
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of  an  extrinsic  condition,  not  relating  to  the  commission  of  the 
offense,  but  recognizing  its  commission,  namely,  a  statute  of  re- 
pose or  limitation,  he  is  not  now  subject  to  punishment  for  the 
crime,  which  he  admits  having  comniitted.  We  can  see  no  reason 
M'hy  the  rule  relating  to  the  defense  of  license,  authorization  by 
the  state,  cmtrefois  acquit,  autrefois  convict,  pardon,  provocation, 
or  compulsion  should  not  be  the  rule  as  to  his  defense.  In  fact, 
we  think  the  rule  applies  with  more  reason  and  justice  to  this  de- 
fense than  to  the  others.  It  is  not  inequitable,  oppressive,  or  sub- 
stantially prejudicial  to  the  safeguards  which  should  surround  the 
defense  of  one  accused  of  crime,  that  if  his  defense  does  not  deny 
the  commission  of  the  acts  charged,  or  traverse  any  of  the  material 
elements  of  the  offense,  but  is  based  upon  facts  wholly  extrinsic 
and  peculiarly  within  his  knowledge,  and  more  readily  susceptible 
of  proof  by  him  than  by  the  prosecution,  that  he  should  be  held  to 
establish  such  defense  to  the  reasonable  satisfaction  of  the  jury." 

But,  even  if  the  burden  of  proof  was  on  the  state  to  establish 
the  commission  of  the  offense  within  the  statute  of  limitations  be- 
yond a  reasonable  doubt,  we  think  that  it  was  done  in  this  case. 
The  evidence  is  as  follows: 

"Q.  You  name  is  Wes  Hattox?  A.  Yes,  sir.  Q.  Where 
do  you  live?  A.  At  Fitzhugh.  Q.  You  know  Will  Rhea?  A. 
Yes,  sir.  Q.  What  business  is  he  in?  A.  Drug  business.  Q. 
Where?  A.  Roff.  Q.  Were  you  in  his  drug  store  in  July?  A. 
Yes,  sir.  Q.  Bid  you  purchase  anything?  A.  Yes,  sir.  Q. 
What  wai?  it?  A.  Alcohol.  Q.  Is  alcohol  intoxicating?  A. 
Yes,  sir;  T  suppose  it  is.  Q.  That  was  in  Pontotoc  countv,  Okla.? 
A.     Yes,  sir.*' 

Prom  this  it  is  proven  that  the  sale  took  place  in  Pontotoc 
county,  Okla.  The  court  takes  judicial  notice  of  the  fact  that 
prior  to  the  incoming  of  statehood,  on  November  16,  1907,  such 
county  as  Pontotoc  county,  Okla.,  was  not  in  existence.  Therefore 
the  sale  was  proven  to  have  been  made  subsequent  to  that  date. 
Wigmore  on  Evidence,  vol.  4,  §  2575,  says : 

"Domestic  Political  Organization — Boundaries,  Capitals,  etc. 
— So  far  as  the  facts  of  political  organization  and  operation  of  the 
state  are  determined  in  the  law,  they  are  judicially  noticed  as  a 
part  of  the  law.^' 

Therefore  the  contention  of  the  defendant  that  the  case  should 
be  reversed  because  it  was  not  proven  that  the  sale  was  made  witb- 
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ill  the  period  of  the  statute  of  limitations,  is  not  supported  by  the 
law  or  the  evidence. 

Second.  The  second  contention  of  counsel  for  the  defendant  is 
tliat  the  trial  court  erred  in  instructing  the  jury  orally.  The  rec- 
ord does  disclose  the  fact  that  the  instructions  to  the  jury  were 
oral,  and  it  fails  to  show  that  written  instructions  were  waived  by 
the  defendant ;  neither  does  it  contain  any  exceptions  to  the  failure 
of  the  court  to  instruct  the  jury  in  writing.  The  motion  for  a  new 
trial  does  not  rely  upon  this  ground  for  a  reversal,  and  nothing  is 
s^id  with  reference  to  this  matter  in  the  original  petition  in  error 
filed  with  the  appeal  in  this  case.  This  point  was  first  presentea 
to  this  court  on  November  23,  1909,  by  an  amended  petition  in 
error.  The  latter  part  of  paragraph  6,  §  5484,  Wilson^s  Rev.  & 
Ann.*St.  1903,  is  as  follows: 

**A11  instructions  given  shall  be  in  writing  unless  waived  by 
both  parties,  and  shall  be  filed  and  become  a  part  of  the  record  in 
the  case.*' 

From  this  it  appears  that  it  is  not  essential  and  necessary  in 
all  cases  that  the  instructions  to  the  jury  be  reduced  to  writing,  but 
that  this  may  be  waived  by  the  parties. 

In  Williams  v.  United  States,  17  Okla.  28,  87  Pac.  647,  oral 
instructions  were  given  to  the  jury.    The  court  said : 

**No  objection  was  made  or  exception  taken  to  this  manner 
of  instructing  the  jury;  but  it  is  now  claimed  that,  inasm\ich  as 
the  statute  provides  that  all  instructions  shall  Ije  in  writing,  this 
method  of  giving  an  instruction,  under  the  circumstances,  was 
material  error.  Had  the  defendant  at  the  time  objected  to  the 
instruction  being  given  in  this  manner,  we  have  no  doubt  that  that 
court  would  have  handed  to  the  jury  the  instruction  properly  pre- 
pared and  written  out.  It  would  seem,  from  an  examination  of 
the  entire  record,  that  the  manner  in  which  this  instruction  was 
given  to  the  jury  was  perfectly  satisfactory  to  all  parties  concerned, 
and  the  error  was  not  preserved  nor  presented  to  the  trial  court 
for  review  by  the  motion  for  new  trial." 

Replying  to  the  manner  in  which  the  objection  was  presented, 
the  court  further  said: 

"It  has  been  repeatedly  held  by  this  court  that  only  those 
questions  raised  and  peserved  in  the  motion  for  new  trial  will  be 
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considered  by  this  court  on  review.  Therefore,  while  error  existe, 
it  is  not  a  reversible  one,  nor  is  it  one  which  we  think  affects  the 
substantial  rights  of  the  defendant.  This  question  has  been 
passed  upon  by  this  court  in  the  case  of  Frank  Swaggart  v.  Terri- 
tory, 6  Okla.  344,  50  Pac.  96,  in  which,  after  reviewing  the  entire 
subject,  the  court  declined  to  reverse  the  judgment,  holding  that, 
although  error  appeared,  the  question  not  having  been  presented 
to  the  trial  court  in  the  motion  for  new  trial,  and  it  not  being  one 
which  affected  the  substantial  rights  of  the  defendant,  the  error 
was  not  one  which  should  work  a  reversal  of  the  judgment.'^ 

This  court  has  time  and  again  declared  that,  whenever  there 
was  any  evidence  in  the  record  from  which  the  jury  could  ration- 
ally conclude  that  the  defendant  was  guilty,  we  would  not  reverse 
a  conviction  unless,  from  the  record,  it  appeared  that  the  defend- 
ant had  been  deprived  of  some  substantial  right  during  the  trial. 
We  fail  to  find  any  such  error  in  this  record.  We  are  therefore 
compelled  to  affirm  the  conviction. 

Affirmed. 

DOYLE  and  OWEN,  Judges,  concur,. 


On  Petition  for  Eehearing. 

Denied    February    1.    1910. 
(106    Pac.    982.) 

Oaibraith  &  McKeown,  for  appellant. 
Fred  S.  Caldwell  for  the  State. 

PER  CUEIAM.  There  is  no  mandatory  statute  in  this  state 
requiring  that  in  all  instances  instructions  to  juries  shall  be  in 
writing.    The  language  of  the  law  is : 

"All  instructions  given  shall  be  in  writing  unless  waived  by 
both  parties  and  shall  be  filed  and  become  a  part  of  the  record  in 
the  case.'*     (Wilson's  Bev.  &  Ann.  St.  1903,  §  5484,  par.  6.) 

The  presumption  of  law  is  that  all  proceedings  in  courts  of 
record  are  regular.    The  burden  is  on  ilie  party  who  questions  this 
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regularity  to  show  clearly  that  irregularity  exists.  The  statute 
having  in  express  terms  provided  that  written  instructions  may  be 
waived,  in  cases  where  the  instructions  have  not  been  reduced  to 
writing,  the  presumption  will  be  that  written  instructions  were 
waived  unless  the  record  affirmatively  shows  to  the  contrary.  Coun- 
sel for  defendant  in  their  petition  for  a  rehearing  say : 

"Sections  5518  and  5526  (Wilson's  Rev.  &  Ann.  St.  1903), 
which,  at  least  impliedly,  command  instructions  in  criminal  causes 
to  be  reduced  to  writing, 'if  they  do  not  require  them  to  be  given 
in  writing." 

Section  5518,  Wilson's  Okla.  Rev.  &  Ann.  St.,  is  as  follows: 
"In  charging  the  jury,  the  court  must  state  to  them  all  mat- 
ters of  law  which  it  thinks  necessary  for  their  information  in  giv- 
ing their  verdict,  and  if  it  state  the  testimony  of  the  case,  it  must 
in  addition  inform  the  jury  that  they  are  the  exclusive  judges  of 
all  questions  of  fact.  Either  party  may  present  to  the  court  any 
written  charge,  and  request  that  it  be  given.  If  the  court  thioks  it 
correct  and  pertinent,  it  must  be  given ;  if  not,  it  must  be  refused. 
Upon  each  charge  presented  and  given  or  refused  the  court  must 
indorse  or  sign  its  decision.  If  part  of  any  written  charge  be  given 
and  part  refused  the  court  must  distinguish,  showing  by  the  in- 
dorsement or  answer,  what  part  of  each  charge  was  given  and  what 
part  refused.*' 

The  court  must  state  to  the  jur}'  all  matters  of  law  which  it 
thinks  necessary  for  their  information,  and  if  the  court  states  the 
testimony  of  the  case,  it  must,  in  addition  thereto,  inform  the  jury 
that  they  are  the  exclusive  judges  of  all  questions  of  fact.  There 
is  no  express  or  implied  command  here  that  the  instructions  must 
be  reduced  to  writing.  The  rest  of  the  statute  relates  to  written 
instructions,  which  may  or  may  not  be  requested  by  the  defendant. 
There  is  no  claim  made  that  any  such  written  instructions  were  re- 
quested by  the  defendant  in  this  case.  Therefore  this  statute  is 
not  material  to  the  question  now  before  us. 

Section  5526,  Wilson's  Okla.  Rev.  &  Ann.  St.,  relied  upon  by 
counsel  for  the  defendant,  is  as  follows: 

*'0n  retiring  for  deliberation  the  jury  may  take  with  them  the 
written  instructions  given  by  the  court;  the  forms  of  verdict  ap- 
proved by  the  court,  and  all  papers  which  have  been  received  as 
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evidence  in  the  cause,  or  copies  of  such  parts  of  public  records  or 
private  documents  as  ought  not,  in  the  opinion  of  the  court,  to  be 
taken  from  the  person  having  them  in  possession." 

So  it  is  seen  that  this  statute  is  merely  permissive.  We  can- 
not agree  with  the  contention  of  counsel  for  the  defendant  that 
these  two  sections  of  the  statute  by  implication  require  that  in- 
structions given  shall  be  reduced  to  writing.  It  is  an  old  proverb 
of  universal  acceptance  that  "Actions  speak  louder  than  words,^ 
and  when  oral  instnictions  are  given  to  a  jury,  and  the  defendant 
does  not  object  and  save  an  exception,  he  thereby  waives  his  right 
to  have  such  instructions  reduced  to  writing,  and  cannot  after- 
wards be  heard  to  complain  that  such  instructions  were  not  in 
writing.  As  the  giving  of  instructions  in  writing  may  be  waived 
it  cannot  be  said  that  the  failure  of  the  court  to  reduce  the  in- 
structions to  writing  affects  the  jurisdiction  of  the  court,  or  goes 
to  the  foundation  of  the  case,  and  such  failure  does  not  constitute 
fundamental  error. 

Rehearing  denied. 


Frank  Haikey  v.  State. 

No.   A-122.     Opinion   Filed   December   7,   1909. 

(105  iPleus    ai3.) 

VENUE— Change  of  Venue— Transmission  of  Indictment — Harmless 
Error.  The  defendant  was  indicted  prior  to  statehood  in  the 
United  States  Court  for  the  Western  District  of  Indian  Terri- 
tory, sitting:  at  Tulsa.  On  defendant's  application  the  case  was 
transferred  to  the  TJnited  States  Court  for  the  Western  District 
of  Indian  Territory,  sitting  at  Sapulpa.  The  clerk  of  the  court 
'  at  Tulsa,  who  was  also  the  clerk  of  the  court  sitting:  at  Sapulpa 
failed  to  affix  his  official  seal  to  the  transcript  of  the  proceed - 
Ingrs  which  was  transmitted  with  the  origrlnal  indictment  to 
the  court  at  Sapulpa.  Held,  the  failure  to  affix  his  official  seal 
to  the  transcript  did  not  prejudice  the  substantial  rigrhts  of  the 
defendant 

(Syllabus  by  the  Court.) 
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Error  from  District  Court,  Creek  Couniy;  John  CartUhers,  Judge. 

Prank  Haikey  was  convicted  of  murder,  and  he  brings  error. 
Affirmed. 

The  plaintiff  in  error  was  indicted  on  the  13th  day  of  Feb- 
ruary, 1907,  in  the  United  States  Court  for  the  Western  District 
of  the  Indian  Territory,  sitting  at  Tulsa,  charged  with  the  crime 
of  murder.  On  the  18th  day  of  September,  1907,  the  defendant 
filed  with  the  clerk  of  said  court  an  affidavit  for  change  of  venue, 
and  thereupon  on  the  same  day  the  petition  was  granted,  and  the 
cause  transferred  to  the  United  States  Court  for  the  Western  Dis- 
trict of  Indian  Territory,  sitting  at  Sapulpa.  After  statehood, 
aind  on  May  26th,  1908,  the  case  was  tried  to  a  jury;  the  defend- 
ant convicted,  and  sentenced  to  imprisonment  for  life.  A  motion 
for  new  trial  was  filed  and  overruled,  and  exceptions  saved.  A  mo- 
tion in  arrest  of  judgment  was  filed,  overruled,  and  exceptions 
saved.    The  case  is  here  on  case-made. 

W,  J,  Crump  and  Robertson  &  Kean,  for  plaintiff  in  error. 

Charles  West,  Atty.  Gfen.,  and  Chas,  L.  Moore^  Asst.  Atty. 
Gen.,  for  the  State,  citing:  Wilson's  Rev.  &  Ann.  St.  1903,  § 
4755;  State  v.  Cover,  69  Kan.  382;  12  Cyc.  251-253,  and  cases 
cited;  Williams  v.  State,  (Ark.)  16  S.  W.  816;  In  re  Terrill,  144 
Fed.  616. 

OWEN,  Judge  (after  stating  the  facts  as  above).  The  only 
question  presented  to  this  court,  and  the  only  reason  urged  for  re- 
versing the  case,  is  tliat  the  clerk  of  the  United  States  Court  for  the 
Western  District  of  the  Indian  Territory  failed  to  affix  his  seal  to 
his  certificate  of  the  transcript  of  the  proceedings  had  in  the  court 
at  Tulsa.  Counsel  urge  that  because  of  the  failure  of  the  clerk  to 
attach  his  official  seal,  the  court  at  Sapulpa  did  not  acquire  juris- 
diction of  the  case.  In  support  of  their  contention  counsel  rely  on 
the  case  of  Hudley  v.  State,  36  Ark.  237.  In  that  case  the  defend- 
ant was  indicted  in  Desha  county,  charged  with  murder.  The  venue 
was  changed  to  Jefferson  county.  The  clerk  neglected  to  attach 
his  seal  to  the  transcript  of  the  record.  The  defendant  was  con- 
victed and  sentenced  to  death,  and  the  Supreme  Court  of  Arkan- 
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gas  held  that  the  transcript  was  not  authentic  without  the  seal,  and 
reversed  the  case. 

This  case  would  be  controlling  on  this  court,  and  we  would 
cheerfully  follow  the  rule  announced  there,  if  the  facts  were  sim- 
ilar. That  case  was  transferred  from  one  court  to  another;  from 
one  county  to  another ;  from  one  clerk  to  another.  The  case  at  bar 
was  transferred  from  the  United  States  Court  for  the  Western 
District,  sitting  at  Tulsa,  to  the  same  court  for  the  same  district, 
sitting  at  Sapulpa. 

The  purpose  of  the  seal  is  to  authenticate  the  record.  Under 
the  practice  in  Arkansas,  and  as  decided  in  the  case  of  Pleasant  v. 
State,  15  Ark.  634,  the  original  indictment  remains  in  the  court 
where  it  is  preferred,  and  the  defendant  is  tried  in  the  court  to 
which  the  case  is  removed  on  a  certified  copy.  The  court  to  which 
the  case  is  removed  will  not  take  judicial  knowledge  of  the  name 
of  the  clerk  of  the  county  from  which  the  case  came.  The  clerk 
is  the  keeper  of  the  seal,  and  it  is  the  imprint  of  the  seal  which 
gives  the  court  to  which  the  case  is  removed  proof  that  the  pur- 
ported copy  is  authentic.  In  the  case  at  bar  the  clerk  transmitted 
the  original  indictment  and  all  papers  filed  with  the  court  at 
Tulsa  and  a  transcript  of  the  proceedings  had  in  that  court.  They 
were  transmitted  to  the  same  court  sitting  at  Sapulpa.  The  clerk 
of  the  court  at  Sapulpa  was  the  clerk  of  the  court  at  Tulsa.  It 
was  not  necessary  that  the  seal  be  attached  to  authenticate  the  pa- 
pers, or  the  transcript  of  the  proceedings.  The  court  would  take 
judicial  knowledge  of  the  proceedings  had  in  the  same  court  sit- 
ting at  a  different  place.  He  would  also  take  judicial  knowledge 
of  the  fact  that  the  clerk  of  the  court  sitting  at  Sapulpa  was  the 
clerk  of  the  same  court  sitting  at  Tulsa.  The  record  in  this  case 
discloses  that  the  failure  of  the  clerk  to  attach  the  seal  was  called 
to  the  attention  of  the  court  after  a  jury  was  impaneled  and  sworn 
and  the  first  witness  called,  but  before  any  testimony  or  evidence 
was  given.  The  case  was  continued  to  the  following  day,  and  in 
the  meantime  the  clerk  attached  his  seal  to  the  transcript  of  the 
proceedings  of  the  court  had  at  Tulsa.  In  our  opinion  this  cured 
3  Cr.— 19 
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whatever  defect  there  might  have  been  by  the  failure  to  attach  the 
seal  in  the  first  instance.  If  the  transcript  of  the  proceedings  had 
in  the  court  at  Tulsa  was  not  full  and  correct,  and  the  omission 
was  calculated  to  prejudice  the  rights  of  the  defendant,  the  proper 
remedy  would  have  been  for  a  rule  on  the  clerk  to  correct  hi& 
transcript  and  supply  the  omission,  or  move  to  have  the  record  cer- 
tified on  certiorari.  In  the  case  of  Williams  v.  State  (decided  by 
the  Supreme  Court  of  Arkansas  June  27,  1907)  16  S.  W.  816,  it 
appears  that  the  defendant  was  indicted  in  one  county,  charged 
with  murder,  and  the  venue  changed  to  another  county  for  trial, 
and  that  he  objected  to  being  tried  for  the  reason  that  the  tran 
script  was  defective.    The  syllabus  in  that  case  is  as  follows: 

"Where  on  a  change  of  venue  one  claims  that  a  transcript  is 
defective,  his  remedy  is  to  apply  to  the  court  for  a  rule  against  the 
clerk  to  correct  the  same,  or  move  to  have  the  record  certified  on 
certiorari,  and  a  mere  exception  taken  is  not  effective  on  appeal/' 

Under  the  decisions  of  this  court  and  the  decisions  of  the  Su- 
preme Court  of  the  state,  the  district  court  of  Creek  county,  state 
of  Oklahoma,  sitting  at  Sapulpa,  is  the  legal  successor  of  the 
United  States  Court  sitting  at  Sapulpa,  and  the  district  court  of 
the  state  would  have  the  same  jurisdction  in  this  case  that  had 
been  acquired  by  the  United  States  Court  sitting  at  Sapulpa  prior 
to  the  admission  of  the  state  into  the  Union.  Ex  parte  Buchanan, 
1  Okla.  Cr.  135,  94  Pac.  943;  Ex  parte  Curlee,  1  Okla.  Cr.  146, 
95  Pac.  414;  Ex  parte  Lydia  Howland,  arUe,  p.  143,  104  Pac.  927; 
Faggard  v.  State,  ante,  p.  159,  104  Pac.  930. 

Section  2297,  Mansf.  Dig.  Ark.  (Ind.  T.  Ann.  St.  1899,  § 
1640),  in  force  at  the  time  the  defendant  was  indicted,  provides 
that  a  new  trial  may  be  granted  when  a  verdict  is  rendered  against 
the  defendant  by  which  his  substantial  rights  have  been  preju- 
diced. Section  2454  of  the  same  statutes  (Ind.  T.  Ann.  St.  1899, 
§  1797)  provides  that  a  judgment  of  conviction  shall  only  be  re- 
versed on  errors  of  law  to  the  defendant's  prejudice  appearing 
upon  the  record.  The  failure  of  the  clerk  to  attach  the  seal  to  his 
transcript  when  there  was  no  contention  made  that  the  transcri])t 
was  not  full  or  complete,  and  when  the  defendant  was  to  be  tried 
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on  the  original  indictment  returned,  and  in  the  same  court  in 
which  the  indictment  was  returned,  but  at  a  different  place  of  hold- 
ing the  same  court,  did  not  prejudice  the  substantial  rights  of  the 
defendant. 

The  judgment  of  the  trial  court  is  aflfirmed. 

FURMAN,  Presiding  Judge,  and  DOYLE,  Judge,  concur. 


Harry  6.  Snow  v.  State. 

No.   A-92.     Opinion   Filed  December   11.    1909. 
C105  Pac.   575. > 

1.  GAME — Violation  of  Gamo  Law — Postossion  of  Quail — Intont — 
Evidonco.  In  a  prosecution  for  violation  of  section  3.  c.  lu,  p. 
16S,  Sess.  Laws  1903,  the  intent  or  purpose  of  the  defendant  in 
having  possession  of  quail  was  material,  and  it  was  error  for 
the  court  to  refuse  to  permit  the  defendant,  testifyinsr  in  his 
own  ^behalf,  to  state  his  intention  and  purpose  with  regrard  to 
the  possession. 

2.  GAME — Pottettion  of  as  Offense — Instructions.  It  was  error 
for  the  court  to  instruct  the  Jury  in  this  case  that  possession 
alone  was  sufficient  to  warrant  a  conviction. 

3.  SAME — An  instruction  to  the  effect  that  possession  of  a  large 
quantity  of  quail  would  be  unlawful  and  would  authorize  the 
conviction  in  this  case  was  not  authorised  by  the  statute  under 
which  the  prosecution  was  had. 

(Syllabus  by  the  Court) 

Error  from  Blaine  County  Court;  E.  L.  Hotchkiss,  Judge  pro  tern, 

Harry  G.  Snow  was  convicted  of  a  violation  of  the  game  law, 
and  brings  error.    Eeversed. 

On  the  26th  day  of  January,  1908,  the  defendant  was  charged 
by  information  filed  in  the  county  court  of  Blaine  coimty,  Okla., 
with  a  violation  of  the  game  law,  by  having  quail  in  his  possession 
for  the  purpose  of  transportation.  The  defendant  was  tried  ana 
convicted  and  was  sentenced  to  pay  a  fine  in  the  sum  of  $100  and 
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costs  of  the  prosecution,  including  an  attorney  fee  of  $50  for  the 
county  attorney.  Motion  for  new  trial  filed  and  overruled,  and  ex- 
ceptions saved,  and  the  case  is  before  us  on  case-made. 

/.  H.  Lookabough,  for  plaintiff  in  error. 
Charles  West,  Atty.  Gen.,  and  Chtis,   L.   Moore,   Asst.    Atty. 
Gen.,  for  the  State. 

OWEN,  Judge  (after  staling  the  facts  as  above).  The  stat- 
ute under  which  the  prosecution  was  had  in  this  case  is  as  follows: 

"Any  agent,  servant,  or  employe  of  any  railroad  or  express 
company,  or  common  carrier,  or  private  individual  who  shall  have 
or  receive  for  transportation  or  carriage  any  of  the  birds  or  ani- 
mals mentioned  in  section  one  of  this  act,  shall  be  deemed  guilty 
of  a  misdemeanor,  and  upon  conviction  thereof,  shall  be  fined  in 
any  sum  not  less  than  one  hundred,  nor  more  than  five  hundred 
dollars,  and  all  costs  incurred  therein,  and  one-half  of  said  fine 
shall  go  to  the  informer  of  said  violation  of  said  law,  and  there 
shall  be  taxed  as  costs  in  said  cause  a  fee  of  fifty  dollars  to  go  to 
the  county  attorney  prosecuting  the  same.'*  (Section  3,  c.  15,  p. 
168,  Sess.'  Laws  1903.) 

The  information  filed  in  this  case  charges  that  the  defendant 
*^did  then  and  there,  unlawfully,  willfully,  intentionally,  know- 
ingly, wantonly,  maliciously  have  for, transportation  and  carriage, 
and  did  then  and  there  transport,  certain  insectiverous  birds,  to 
wit,  quail,  contrary  to  the  form  of  statute  in  such  case  made  and 
provided  and  against  the  peace  and  dignity  of  the  state  of  Okla- 
homa.*' 

The  proof  in  this  case  is :  That  the  defendant  lived  in  Cana- 
dian county;  that  he  had  signed  a  bond  as  surety  whicli  had  been 
filed  in  Blaine  county ;  that  he  received  a  message  to  the  effect  that 
he  must  appear  in  person  before  the  clerk  of  the  court  in  Blaine 
county  to  qualify  on  the  bond :  that  he  left  home  in  a  wagon,  ac- 
companied by  two  of  his  neighbors,  to  go  to  the  county  seat  of 
Blaine  county  for  the  purpose  of  qualifying  on  the  bond^  that  each 
of  them  had  a  gun  and  a  bird  dog;  that  in  traveling  across  the 
country  they  shot  quail ;  that  they  cooked  and  ate  some  in  camping 
on  their  way;  that  they  sold  15;  that  they  had  42  in  the  wagon 
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when  they  arrived  in  Watonga,  the  county  seat  of  Blaine  county; 
that,  while  the  defendant  was  in  the  courthouse  qualifying  on  the 
bond,  the  sheriflE  of  the  county  discovered  the  quail  in  the  wagon, 
which  was  at  that  time  in  a  wagon  yard,  and  this  prosecution  fol- 
lowed. 

There  was  no  conflict  in  the  testimony.  The  sale  of  the  15 
quail  was  in  Canadian  county,  and  in  the  prosecution  in  this  case 
the  defendant  was  not  charged  with  selling.  There  was  no  proof 
that  he  had  in  fact  transported  any  of  the  quail,  other  than  haul- 
ing them  in  his  wagon  on  his  way  to  Watonga.  The  following  ap- 
pears in  the  record  as  part  of  the  testimony  of  the  defendant: 

"Q.  You  may  state  what  you  had  these  quail  in  the  wagon 
for.  A.  For  the  purpose  of  eating.  Q.  For  any  other  purpose? 
A.  No  other  purpose.  Q.  You  may  state  whether  or  not  you 
had  these  quail  for  the  purpose  of  transporting  them  from  one 
place  to  another,  with  a  view  of  marketing  them  in  violation  of 
the  game  law.  (Objected  to  as  irrelevant,  incompetent,  and  im- 
material. Objection  sustained  by  the  court,  to  which  ruling  the 
defendant  then  and  there  excepted.  )^^ 

The  charge  in  this  case  was  that  the  defendant  "did  have 
for  transportation,  certain  .insectiverotis  birds,  to  wit,  quail,  con- 
trary to  the  form  of  statute  in  such  case  made  and  provided,  and 
against  the  peace  and  dignity  of  the  state  of  Oklahoma,"  and, 
since  there  was  no  proof  offered  to  the  effect  that  he  did  trans- 
port the  birds,  we  are  at  a  loss  to  understand  upon  what  theory 
the  trial  court  excluded  this  testimony.  Under  the  statute  the 
defendant  would  undoubtedly  have  the  right  to  transport  the 
birds  he  killed  from  one  place  to  another,  for  his  own  use.  It 
would  be  unreasonable  to  say  that  the  law  contemplated  that  a 
man  would  cook  and  eat  all  the  birds  he  killed  on  the  spot  where 
they  were  killed.  True,  the  language  of  the  statute  is  "have  or 
receive  for  transportation  or  carriage  any  of  the  birds  or  ani- 
mals mentioned  in  section  1  of  this  act,"  etc.  To  hold  that  that 
language  forbids  transporting  or  carrying  from  the  place  of 
killing  to  the  place  of  residence  or  destination,  where  the  birds 
are  killed  for  one^s  own  use,  would  be  unreasonable. 

The  court  permitted  the  defendant  to  say  that  he  had  these 
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birds  in  the  wagon  for  the  purpose  of  eating  and  for  no  othe: 
purpose.  He  was  charged  with  having  them  for  the  purpose  of  trans- 
portation, contrary  to  the  statute.  Yet  the  court  refused  to  per- 
luit  him  to  ansv.er  the  question,  ^TTou  may  state  whether  or  not 
you  had  these  quail  for  the  purpose  of  transporting  thei.i  from 
one  place  to  another,  with  a  view  of  marketing  them  in  violation 
of  the  game  law/^  The  sole  issue  in  this  case  was  the  purpose 
for  which  this  defendant  had  these  quail  in  his  possession. 

There  is  some  evidence  in  the  record  that  defendant  or  one 
of  his  associates  had  inquired  as  to  a  market  for  quail,  which 
tends  to  prove  that  the  defendant  had  the  quail  for  the  pur- 
pose of  selling  them  in  violation  of  the  statute.  It  was  error  for 
the  court  to  refuse  to  permit  the  defendant  to  answer  the  ques- 
tion as  to  whether  he  had  the  quail  for  the  purpose  of  trans- 
portation and  carriage  with  a  view  of  marketing  in  violation  of 
the  law.  Proof  that  the  defendant  and  his  associates  violated  the 
statutes  in  Canadian  county  by  the  sale  of  15  quail  does  not 
warrant  a  conviction  in  this  case.  He  was  not  charged  in  this 
case  with  selling.  There  is  no  rule  of  criminal  law  better  set- 
tled than  that  you  cannot  convict  a  .defendant  of  one  crime  by 
proving  him  guilty  of  another.  The  mere  possession  of  the  quafl 
was  not  sufficient  to  warrant  a  conviction. 

The  second  instruction  given  by  the  court  was  as  follows: 

'*Second.  You  are  further  instructed  that  it  is  unlawful  un- 
der the  laws  of  the  state  of  Oklahoma  for  a  private  individual  to 
nave  or  jreoeive  for  transportation,  or  caridiage,  quail,  and  in 
relation  thereto  you  are  further  instructed  that  if  you  find  from 
the  evidence,  beyond  a  reasonable  doubt,  that  the  defendant  in 
this  case  did  have  in  his  possession  in  Blaine  county,  Okla.,  the 
said  quail  which  he  is  charged  with  having  for  the  purpose  of 
unlawfully  transporting  or  carrying  the  same,  then  in  that  event 
you  should  find  the  defendant  guilty." 

This,  in  effect,  told  the  jury  that  possession  was  sufficient  to 
warrant  a  conviction. 

The  third  instruction  is  as  follows: 

•'Third.  You  are  further  instructed  that  it  is  not  unlawful 
for  a  person  to  have  in  his  possession  a  reasonable  number  of 
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quail  during  the  open  season  (which  open  season  is  from  the  15th 
day  of  October  to  the  Ist  day  of  February  in  each  year),  and 
3uch  person  has*  a  right  to  cany  said  birds  for  his  or  their  own 
use.'' 

There  is  no  provision  of  this  statute  fixing  the  bag  limit,  and 
this  instruction  was  improper.  It  would  lead  the  jury  to  believe 
that  possession  of  a  greater  number  than  they  thought  reasonable 
would  be  unlawful. 

The  verdict  in  this  case  was  contrary  to  both  the  law  and 
the  evidence,  and  the  motion  to  set  the  verdict  aside  should  have 
been  sustained. 

The  case  is  reversed,  with  directions  to  grant  the  defendant 
a  new  trial. 

PXJRMAN,  Presiding  Judge,  and  DOYLE,  Judge,  concur. 


David  Atchison  v.  State. 

No.   A-280.     Opinion   Filed   December   11.    1909. 
a06  Pac.   387.) 

HOMICIDE  —  Infttructiont  —  Request — Different  Degrees — ^In  a 

prosecution  for  murder,  the  court  should  instruct  the  Jury  on 
the  law  of  each  decree  of  homicide  which  the  evidence  tends 
to  prove,  whether  It  be  requested  on  the  part  of  the  defendant 
or  not,  and  it  is  the  duty  of  the  court  to  decide,  as  a  matter 
of  law,  whether  there  is  any  evidence  that  would  tend  to  reduce 
the  degree  of  the  ofTense  to  manslaughter  in  the  second  degrree. 

INSTRUCTIONS— (Requests.  An  objection  that  the  instructions 
as  given  by  the  court  do  not  go  far  enough  in  stating  the  law 
of  manslaughter  in  the  first  degree,  held  not  prejudicial  error, 
where  the  defendant  falls  to  present  to  the  court  a  more  com- 
plete instruction  with  the  request  that  it  be  given,  and  when 
the  instructions  taken  as  a  whole  fully  and  fairlv  state  the 
law  of  the  case. 

HOMICIDE*— Instructions.  In  a  prosecution  for  murder,  where 
defendant  admitted  killing  deceased,  and  where  the  Justiflcation 
is  that  the  homicide  was  committed  in  the  lawful  defense  of 
bis  wife,  upon  reasonable  apprehension  of  a  desigrn  on  the  part 
of  the  deceased  to  do  her  some  great  personal  injury  and  immi- 
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nent  danger  of  such  design  -being  accomplished.  It  Is  proper  to 
instruct  in  the  language  of  the  statute  that:  'IHomicide  com- 
mitted with  a  design  to  effect  death  is  not  thpe  less  murder  he- 
cause  he  perpetrator  was  in  a  state  of  anger."  And  to  further 
Instruct  that:  "The  Jury  are  instructed  that  no  provocation  by- 
words only  addressed  to  the  person  killing  or  to  another  in  his 
presence,  however  opprobrious  or  insulting,  will  mitigate  an  in- 
tentional killing,  so  as  to  reduce  the  killing  to  manslaughter, 
and  although  the  jury  may  believe  from  the  evidence  that  in- 
sulting epithets  were  used  by  the  deceased  to  the  wife  of  the 
defendant  in  the  defendant's  presence,  yet  if  the  jury  further 
believe  from  the  evidence,  beyond  a  reasonable  doubt,  that  the 
defendant  Immediately  thereafter  shot  and  killed  the  deceased, 
then  the  defendant  is  guilty  of  murder,  unless  the  jury  shall  fur- 
ther believe  from  the  evidence  that  said  killing  was  reduced  to 
manslaughter  or  was  justifiable  upon  other  grounds,  or  by  other 
causes  than  the  use  by  deceased  of  such  opprobrious  and  insult- 
ing language.  And  in  this  connection  I  instruct  you  that  if  you 
believe  from  the  evidence  in  this  case  that  the  defendant,  when 
he  fired  the  shot  which  caused  the  death  of  Ruel  Anderson,  was 
in  a  heat  of  passion  produced  by  opprobrious  and  Insulting  words 
directed  towards  the  wife  of  the  defendant  and  while  so  in  the 
heat  of  passion  slew  the  deceased,  then  the  defendant  would  not 
be  guilty  of  murder,  but  of  manslaughter  in  the  first  degree, 
provided  that  you  find  further  that  the  killing  of  the  deceased 
was  without  design  on  the  part  of  the  defendant." 

4.  STATUTES — Construction — Evidence— Admissibility.  Appellate 
courts  should  carefully  consider  and  guard  against  so  constru- 
ing the  law  that  a  proper  rule  of  evidence  would  be  perverted  into 
a  means  of  escape  from  the  merited  punishment  of  an  offender. 

5.  APPEAL — Harmless  Error — Error  Not  Affecting  Substantial 
Rights.  Section  6957,  Snyder's  Comp.  St.  1909.  prescribes  that: 
"On  an  appeal  the  court  mvist  give  judgment  without  regard  to 
technical  errors  or  defects,  or  to  exceptions  which  do  not  affect 
the  substantial  rights  of  the  pfiu-ties."  The  letter  and  spirit  of 
the  law  is  that,  if  the  defendant  has  had  a  fair,  trial,  and  if  this 
cotirt  is  satisfied  that  the  conviction  is  sufficiently  supported 
by  competent  evidence,  and  that  the  verdict  against  the  defend- 
ant was  not  reached  by  error  or  as  the  result  of  passion  or  prej- 
udice, the  conviction  should  be  affirmed. 

CSyllabus  by  the  Court.) 

Appeal  from  District  Court,  Canadian  County;  John  J,  Carney, 

Judge. 

David  Atchison  was  convicted  of  murder,  and  he  appeals. 

Affirmed. 

David   Atchison,  plaintiff   in  error    (hereinafter  designated 
the  "defendant"),  was  indicted  in  the  district  court  of  Canadian 
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county  on  the  17th  day  of  December,  1908,  for  the  murder  of 
Ruel  Anderson.  TJpon  arraignment  a  plea  of  not  guilty  was  in- 
terposed. Said  cause  came  on  for  trial  March  1,  1909.  The  jury 
returned  a  verdict  finding  the  defendant  guilty  of  murder,  and 
assessed  his  punishment  at  imprisonment  for  life  at  hard  labor. 
A  motion  for  new  trial  having  been  filed  on  March  6,  1909,  it 
was  by  the  court  overruled  and  exception  allowed.  Whereupon 
the  court  pronounced  judgment  and  sentence  in  accordance  with 
said  verdict.  The  defendant  gave  notice  of  appeal,  and  on 
August  5,  1909,  there  was  filed  in  this  court  his  petition  in 
error  with  case-made  attached;  also,  a  stipulation  on  behalf  of 
the  defendant  and  the  state  requesting  that  the  cause  be  advanced. 
The  facts  disclosed  by  the  testimony  for  the  state  are,  sub- 
stantially, as  follows:  The  defendant,  a  man  about  45  years  of 
age,  was  living  at  the  time  of  the  tragedy  with  his  wife  and  two 
daughters  upon  a  farm  in  Mustang  township,  Canadian  county, 
owned  by  Dr.  Earp.  He  was  farming  the  place  upon  the  shares. 
The  deceased,  Ruel  Anderson,  a  youth  of  about  18  years,  the  eld- 
est son  of  a^idowed  mother,  with  a  younger  brother,  moved  about 
six  weeks  before  tlie  tragedy  on  an  adjoining  farm,  owned  by 
'Dr.  Earp.  The  houses  on  the  tracts  were  about  300  or  400  yards 
apart.  The  deceased  was  a  nephew  of  Dr.  Earp,  and  waf  his 
representative  in  looking  after  the  work  stock,  and  to  sec-  that 
Dr.  Earp  received  his  share  of  the  crops.  Another  house  on 
the  farm  was  occupied  by  Wesley  Bejack,  another  tenant.  There 
wag  some  discord  between  the  defendant  and  the  deceased  over 
the  crops,  and  ill  feeling  existed  between  them.  Dr.  Eai-]»  came 
to  the  place  a  few  days  before  the  tragedy,  and  objected  to  de- 
fendant gathering  the  com  in  patches  all  over  the  field,  and  in- 
formed defendant  that  the  deceased  was  there  to  represent  him 
in  looking  after  his  stock  and  after  his  interest  in  the  crops.  On 
Sunday,  October  18th,  the  day  before  the  tragedy,  the  defendant 
went  to  the  town  of  Mustang,  had  his  shotgun  repaired,  and  pur- 
chased a  box  of  shells  loaded  with  No.  8  buckshot.  He  also  pur- 
chased on  that  day  a  revolver  which  was  loaded,  and  gave  it  to 
his  wife.     On  Monday  morning,  October  19th.  about  9  o'clock  a. 
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m.,  the  deceased  went  to  the  house  of  the  defendant  for  the  pur- 
pose of  informing  him  that  a  wagon  which  he  wanted  to  use  was 
ready  for  him.  In  a  few  minutes  after  his  leaving,  a  daughter 
of  the  defendant  came  running  to  the  deceased^s  house  and  called 
his  brother  Tom  to  come  up  there.  Tom  Anderson,  hearing  her 
call,  went  to  the  defendant's  house,  and  there  foimd  his  brother 
lying  dead  four  or  five  feet  from  the  doorstep,  in  a  pathway  that 
led  from  the  back  door  of  the  defendant's  house  southwesterly 
toward  the  house  where  they  lived.  He  had  been  shot  in  the 
back  of  the  neck  with  a  charge  of  buckshot.  His  neck  was  broken, 
and  death  was  instantanebus.  The  only  eyewitness  of  the  homi- 
cide were  the  wife  and  two  daughters  of  the  defendant. 

The  testimony  on  behalf  of  defendant,  in  substance,  is :  That 
defendant  moved  his  family  upon  this  farm  about  the  first  of 
March,  1908,  and  farmed  the  place  under  an  agreement  to  be 
furnish  with  implements  and  teams,  and  he  was  to  give  one-half 
of  the  crop,  share  and  share  alike,  for  the  use  of  the  place,  im- 
plements, and  teams.  That  Dr.  Earp  was  the  owner  of  a  farm 
near  Piedmont.  That  he  kept  both  places  going,  jpoving  work 
stock  and  some  of  his  implements  from  one  place  to  the  other, 
which  caused  some  interruption  in  defendant's  fanning.  That 
the  conduct  of  deceased  was  such  that  defendant's  family  were 
afraid  of  him.  That  he  was  overbearing  and  insolent  in  his  con- 
duct toward  defendant  and  his  family.  That  on  the  Thursday 
before  the  tragedy  defendant's  eldest  daughter  took  their  horse 
and  went  over  to  the  Bejack  place  to  get  Dr.  Earp's  buggy.  That 
the  deceased  informed  her  that  she  could  not  take  the  buggy. 
She  returned  home,  and  defendant  then  went  to  Bejack's  house 
to  get  the  buggy. 

The  testimony  of  Mrs.  David  Atchison,  wife  of  the  defend- 
ant, as  to  what  then  transpired,  is  as  follows: 

"Q.  Mrs.  Atchison,  you  testified  that  the  girl  did  not  procure 
the  buggy  when  she  went  over  to  get  it  that  noon?  A.  Yes,  sir. 
Q.  What  was  then  done?  A.  Why,  Mr.  Atchison  then  went  over 
to  find  out  the  reason  why  they  could  not  get  it.  Q.  What  did 
you  do?    A.  In  the  meantime  I  had  went  after  a  pail  of  water 
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and  was  over  there  at  the  Earp  house;  Q.  What  transpired  then? 
A.  Well,  I  was  on  the  porch  getting  the  pail  of  water.  The 
pnmp  is  right  at  the  door,  and  Mr.  Atchison  was  standing  on 
the  porch  just  outside,  and  he  asked  Bejack  if  he  was  going  to 
use  the  buggy  that  afternoon,  and  Bejack  answered,  *No.'  Then 
Mr.  Atchison  says,  T7ell,  then  I  guess  I  will  use  it/  and  Bejack 
answered  him,  'No.,  you  can^t  use  it,'  and  Mr.  Atchison  says. 
'Why?'  He  says,  because -you  can't/  and  Mr.  Atchison  says, 
'Did  Dr.  Earp  say  I  could  not  use  it?'  and  Bejack  answered,  'No, 
I  say  so/  and  Anderson  spoke  up  and  says,  'I  say  so,  too.'  Well, 
Mr.  Atchison  says,  'If  that  is  the  case,  I  will  hitch  onto  the 
buggy/  and  he  took  his  horse  out  and  was  going  to  hitch  onto  the 
buggy,  when  Bejack  run  out  of  the  house —  Q.  You  may  state 
whether  or  not  Mr.  Anderson  was  there,  and  what  he  did.  A. 
Yes,  sir;  Anderson  was  there,  and  he  ran  out  with  clinched  fist<» 
and  attacked  Mr.  Atchison.  Q.  State  what  happened.  A.  And  as 
he — Mr.  Atchison  was  on  the  opposite  side  of  the  horse,  and  An- 
derson run  around  the  horse  and  was  taking  him  from  the  rear 
when  I  grabbed  Anderson  by  the  shirt  collar,  and  held  him,  kept 
him  from  striking  my  husband,  and  I  held  him  by  the  shirt 
collar  until  he  broke  loose.  Q.  Was  any  conversation  there  had, 
an3rthing  said?  A.  Yes,  sir;  he  kept  using — calling  my  husband 
the  vilest  names  that  can  be  called  him,  and  saying,  'I  will  kill 
him!  I  will  kill  him!'  And  he  kept  repeating  it,  'I  will  kill 
him !'  And  all  the  time  adding  this  name  and  cursing.  Q.  After 
those  threats,  did  he  make  any  further  attack  on  Mr.  Atchison 
at  that  time?  A.  Yes,  sir;  he  again  attacked  him  in  the  same 
way  coming  up  from  behind  him,  and  I  caught  him  the  second 
time.  This  time  I  got  him  by  the  throat  and  held  him.  Q.  Yes. 
A.  And  then  he  turned  on  me.  and  he  swore  at  me,  and  calling 
me  vile  names,  and  he  said,  'If  you  don't  leave  me  alone  I  wiU 
knock  your  head  off/  added  with  an  oath  at  that  time,  and  he 
drawed  his  fists  and  came  right  down  in  my  face,  just  missing 
me,  just  missed  striking  me  at  that  time.  Q.  What,  if  anything, 
prevented  him  at  that  time'  from  going  further?  A.  Bejack 
caught  him  and  told  him  to  behave  himself. 

"Q.  You  may  state  what  further  occurred  there,  Mrs.  Atchi- 
son. A.  Well,  he  kept  on  abusing  us  and  calling  us  names,  and  Mr. 
Atchison  says,  'WeU,  it  is  not  worth  quarreling  about,'  and  he 
says,  'I  will  go  home/  and  he  told  me  to  get  my  pail  of  water 
and  come  with  him,  and  he  took  his  horse  and  started  towards 
the  road.    I  went  to  the  well  to  get  my  pail  of  water,  and  Ander- 
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son  jumped  up  on  the  porch  right  in  front  of  me  with  clinched 
fists,  and  he  swore  an  oath  and  called  Mr.  Atchison  a  bad  name^ 
he  said  now  J  have  got  that  *  *  *  old  *  *  *  scared 
out,  now  I  am  ^oing  to  whip  you,  and  I  am  going  to  whip  all 
your  family.  I  .said,  Is  that  so.'  He  said,  TTes,  1  will  kill  him/ 
swearing  and  calling  him  this  bad  name,  and  he  said,  T  will  kill 
him.'  1  says,  *If  you  kill  him,  you  will  have  to  kill  me  too.'  He 
said,  T.  will  kill  you.  I  would  cut  your  heart  out  and  throw  it  to 
the  dogs.'  And  Bejack  was  still  behind  him,  and — ^well,  I  wasn't 
to  tell  what  Bejack  said.  Q.  What  stopped  him  from  further 
action?  A.  He  ordered  me  off  the  place.  Told  me  to  go  home 
and  stay  there,  not  to  come  back  there  again  in  fear  of  my  life, 
on  any  condition  not  to  come  bagk  again,  or  he  would  kill  us,  and 
I  took  the  pail  of  water  and  went  home  and  I  never  come  back 
on^he  place.  Q.  WTiat  day  waff  this?  A.  That  was  Thursday  at 
noon.  Q.  Thursday  at  noon,  Thursdav  the  16th?  A.  T  suppose  it 
was.  Q.  The  15th  of  October?  A.  Yes,  sir.  Q.  Had  he  ever 
made  any  other  threats  than  such  as  were  made  there  at  that 
time?  A.  No,  sir;  none  only  the  same  kind  of  threats.  Q.  What 
did  you  next  do?  A.  After  Atchison  and  I  went  home,  we 
went  over  and  dug  sweet  potatoes,  or  picked  them  up  rather, 
and  we  discussed  this  affair  between  ourselves,  and  we  made  up 
our  minds  it  was  not  safe  for  us  to  stay  there,  and  we  got  our 
work  in  shape  about  5  o'clock  and  we  went  home.  Q  Wliat  did 
you  next  do?  A.  Why,  we  were  both  in  the  house  at  the  time, 
and  we  were  getting  ready  to  go  to  Mustang  to  see  an  oflBcer, 
when  Anderson  came  to  our  house  horseback.  He  rode  up  to 
the  front  door  on  his  horse,  and  he  asked  my  oldest  daughter  if 
her  father  was  home,  and  she  didn't  know  her  father  was  in  the 
house,  and  she  answered  him,  *No.'  He  just  wheeled  his  horse  and 
rode  to  the  back  door,  and  he  called  her  again,  and  he  said,  'Is 
your  mother  at  home?'  She  said,  'Yes,  sir;  mamma  is  here.'  He 
said,  'Tell  your  mother  I  want  to  see  her.'  Mr.  Clark :  Was  that 
in  your  presence?  A.  Yes,  sir;  I  was  there  in  the  house,  and  she 
came  to  the  other  door,  and  says,  'Mamma,  Anderson  wants  to 
see  you,'  and  I  turned  to  Atchison,  and  I  said :  *I  don't  want  to 
see  him.  I  don't  want  to  talk  to  him  at  all,  because  he  will  only 
insult  us,  insult  me  again.'  Atchison  said:  'See  what  he  want^ 
to  say?  Maybe  he  is  sorry  for  what  he  done  at  noon  and  ha^ 
come  over  to  apologize,  and,  if  he  has,  just  let  it  go.'  I  went  to 
the  door,  and  I  said,  'Good  evening,'  to  Anderson,  and  he  re- 
plied to  me,  he  says,  'Why  in  hell  wasn't  them  horses  watered 
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and  fed  at  noon.'  ^WeU/  I  says,  *as  far  as  their  being  watered 
was  concerned,  1  know  they  were  watered,  because  they  drank 
when  we  crossed  the  creek/  He  swore  at  me,  calling  me  a  bad 
name,  and  he  says,  'You  are  a  liar,  and  I  can  prove  it  by  Bejack/ 
Then  he  kept  on  abusing  me,  and  saying  the  horses  was  not  fed^ 
and  he  says,  'Another  thing  I  want  to  tell  you,  I  am  coming  over 
to-morrow  morning,  and  1  am  going  to  measure  up  those  pota- 
toes.' I  said:  'No,  yon  are  not  going  to  come  over  here  and 
measure  up  our  potatoes.  You  haven't  any  business  on  this  place 
at  all.  We  can  attend  to  our  own  affairs.'  He  said,  'I  have  busi- 
ness here,  and  you  will  find  it  out.'  I  said:  'Anderson  go  off 
this  place,  and  stay  off  this  place  and  leave  us  alone.  We  don't 
want  no  trouble  with  you  at  all.  All  we  ask  is  to  be  left  strictly 
alone/  He  said:  'What  would  you  do  if  I  would  not  go  off  from 
here  ?  Would  you  shoot  me  ?'  I  said,  'No,  we  are  not  making  any 
threats  against  anybody.'  He  swore  an  oath,  and  he  says,  'I  am 
making  threats,  and  I  intend  to  keep  them.'  He  says:  'You 
can  fetch  an  officer  here  and  put  me  under  arrest  if  you  want  to. 
I  would  just  as  soon  be  behind  the  bars  as  anywhere  else.'  *  1 
thought  I  would  .make  an  appeal  to  his  manhood.  I  said,  'You 
ought  to  be  ashamed  of  yourself  to  talk  like  you  do,  and,  if  you 
haven't  any  respect  for  yourself,  you  ought  to  respect  your 
mother.'  And  he  said,  'Yes  I  have  a  mother,'  and  he  swore  an 
oath,  and,  well,  I  am  not  going  to  repeat  the  words  he  called 
me;  but,  if  his  mother  was  the  kind  of  person  that  I  was,  he 
would  not  own  her.  Q.  That  is  what  he  said  to  you?  A.  Yes, 
sir;  to  me.     ♦     ♦     ♦ 

*'Q.  You  saw  the  deceaseJj,  Buel  Anderson,  the  following 
Monday,  did  you?  A.  Yes,  sir.  Q.  You  may  state  under  what 
circumstances?  A.  Well,  it  was  in  the  morning  just  after  break- 
fast, probably  8  o'clock,  between  half  past  7  and  8.  I  was  sit- 
ting in  the  Intchen  by  the  west  door,  and  I  saw  Anderson  coming 
across  our  back  yard  coming  up  to  our  house.  Q.  He  was  afoot? 
A.  Yes,  sir;  he  was  afoot.  Q,  Now  you  may  state  particularly 
about  what  he  was  doing?  A.  Why,  he  was  walking  towards  the 
house  with  a — he  had  a  knife  in  one  hand,  and  a  stick  in  the 
other.  He  was  cutting  a  stick,  and  as  he  had  been  told  to  keep 
away  a  good  many  times,  and  I  didn't  know  what  business  he  had 
there,  I  stepped  to  the  door  to  prevent  him  from  coming  in,  as 
was  his  habit  of  walking  in  the  house  without  rapping  or  asking 
any  permission,  and  I  stepped  to  the  door  and  stopped  him  just 
a  few  steps  away,  and  asked  him  what  his  business  was.    Q.  What 
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reply  did  he  make  ?  A.  He  said,  TVhy  in  hell  ain^t  you  out  pick- 
ing up  sweet  potatoes?'  Q.  You  may  state  then  what  followed  in  its 
order.  A.  I  told  him,  I  said,  'Anderson,'  I  said,  Tiaven't  you  had  trou- 
ble over  here  without  coming  back  again?'  I  said:  'We  would 
like  you  to  go  off  this  place  and  stay  off  from  it.  We  don't  want 
no  trouble  with  you.  All  we  ask  is  tn  be  left  alone  until  our  crop 
is  gathered.'  And  then  he  raised  his  knife  in  his  hand,  and  he 
just  commenced  to  swear  at  me,  calling  me  vile  names,  and  he 
says,  T  don't  have  to  go  off  from  here  for  the  likes  of  you,'  and 
as  he  said  that  he  made  a  leap  in  the  middle  of  the  door  with  his 
drawn  knife,  and  I  was  standing  right  in  the  door,  and  I  jumped 
back  to  the  side,  and  my  two  daughters  were  in  the  kitchen  at  the 
same  time.  They  both  screamed.  They  saw  it.  They  screamed, 
Tapa,  come  quick !'  I  screamed,  'Oh !  pjapa !'  Mr.  Atchison  was 
in  the  front  room  when  he  heard  Anderson  start  to  make  this  re- 
mark. He  picked  up  his  gun  and  come  through  the  door,  and  he 
saw  Anderson  standing  there  with  the  knife  in  my  face,  and  he 
fired  his  gun." 

Maud  Atchison  and  Amy  Atchison,  daughters  of  the  defend- 
ant, testifying,  reiterated  the  foregoing  testimony. 

The  defendant  testified,  in  part,  as  follows: 

"Q.  What  did  you  next  do  after  that?  A.  I  went  to  the 
justice  of  the  peace  to  try  to  have  him  arrested.  ♦  ♦  *  Q. 
You  may  state  what  you  did  in  that  respect,  Mr.  Atchison.  A.  I 
stated  my  case  to  the  justice  of  the  peace.  *  *  *  Q.  Wait  a 
moment,  what  time  in  the  evening  was  it  Thursday  evening  that 
you  went  to  see  the  justice  of  the  peace  at  Mustang?  A.  About 
6  o'clock.  Q.  About  6  o'clock?  A.  Yes,  sir.  Q.  Did  you  t?ee 
Ruel  Anderson  that  evening?  A.  Yes,  sir.  Q.  Where?  A.  In 
the  hardware  store.  Q.  At  Mustang?  A.  Yes,  sir.  Q.  Now, 
after  returning  home  what  did  you  next  do  in  the  premises?  A. 
On  the  premises?  Q.  No?  A.  On,  well,  this  was  in  the  even- 
ing. The  next  day  I  went  to  Yukon.  Q.  What  for?  A.  To 
see  a  justice  there.  Q.  Did  you  see  one?  A.  Yes,  sir.  Q.  Did 
you  transact  'any  other  or  further  business  there  in  Yukon  ?  A. 
No,  sir.  Q.  When,  if  at  all,  did  you  see  Mr.  Farris  at  Yukon? 
I  ask  this  simply  for  the  purpose  of  fixing  the  date,  as  I  am  a 
little  confused?  A.  That  was  Sunday.  Q.  That  was  the  fol- 
lowing Sunday?  That  is  what  I  wanted  to  know.  After  seeing 
the  justice  of  the  peace  at  Yukon,  what  did  you  next  do  with 
reference  to  this  matter?    A.     I  went  to  see  the  prosecuting  at- 
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torney  up  here  in  El  Eeno  on  Saturday.  Q.  That  was  the  next 
day,  Saturday?  A.  That  was  the  next  day,  Saturday.  Q.  You 
saw  the  county  attorney?  A.  I  saw  the  county  attorney.  Q. 
Talked  with  him  about  this  trouble?  A.  Yes,  sir.  Q.  Did  yon 
state  the  matter  fully  to  him  as  it  stood  at  that  time?  A.  Yes, 
sir;  I  did.  Q.  What,  if  any,  relief  from  it  did  you  apply  to  him 
for?  Mr.  Clark:  That  is  objected  to.  The  Court:  Sustained. 
Mr.  Gillette:  To  which  we  except.  Q.  Did  you  get  any  relief 
or  assistance  from  that  source?  Mr.  Clark:  That  is  objected  to. 
The  Court:  Sustained.  Mr.  Gillette,  Jr.:  Exception.  Q.  What 
was  your  object  in  applying  to  these  several  officers  in  the  prem- 
ises? Mr.  McAdams:  We  object  to  it  as  incompetent.  A.  To 
avoid  trouble.  Mr.  McAdams:  Wait  a  minute — as  immaterial 
and  self-serving  declaration.  The  Court:  Objection  sustained. 
Mr.  Gillette,  Jr.:  Exception.  Mr.  Gillette:  I  desire  to  make 
the  record  show —  The  Court:  Gentlemen  of  the  jury,  you  are 
excused  for  five  minutes.  Mr.  McAdams:  Perhaps  that  is  not 
necessary.^^ 

Dictated  out  of  hearing  of  the  jury: 

"Mr.  Gillette,  Sr.:  The  prosecution  in  this  case  has  been 
permitted  to  show  that  shells,  shotgun  shells,  were  purchased  in 
Mustang  and  a  revolver  there  purchased,  as  a  part  of  the  staters 
case,  and  as  evidence  of  premeditation  and  deliberation  in  the 
commission  of  this  act.  The  evidence  sought  to  be  shown  by  the 
above  questions  is  in  rebuttal  of  that  fact,  and  intended  to  show 
that  the  defendant  was  seeking  to  avoid  the  difficulty,  and,  if  he 
were  penftitted  to  answer,  would  show  that  he  visited  the  justice 
of  the  peace  at  Mustang  and  at  Yukon  and  the  county  attorney  at 
El  Reno  for  the  purpose  of  seeking  legal  aid  in  the  way  of  peace 
bonds  to  avoid  difficulty,  and  this  evidence  is  offered  in  rebuttal 
of  the  presumption  which  arises  by  the  proof  on  behalf  of  the 
state  of  the  fact  of  the  purchase  of  the  shells  and  revolver,  and 
we  ask  to  have  it  admitted.  The  Court:  The  offer  and  request 
of  the  attorneys  for  the  defendant  of  the  testimony  above  set  out 
is  overruled.    Mr.  Gillette,  Sr. :    N'ote  our  exceptions." 

In  the  presence  and  hearing  of  the  jury: 

"Q.  Well,  you  returned  from  El  Eeno  after  seeing  the 
couniy  attorney?  A.  Yes,  sir.  Q.  What  time  did  you  arrive 
at  your  home?  A.  About  11  o'clock  Saturday  evening.  Q. 
About  11  o^clock?  A.  About  that  time.  I  didn't  have  a  watch. 
Q.     What  did  you  do  next  day?    A.     I  went  down  to  Mustang 
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and  saw  the  justice  of  the  peace  there,  Mr.  Dennis,  in  the  morn- 
ing. *  *  *  Q.  You  may  state,  Mr.  Atchison,  what  tran- 
spired at  your  place  the  next  morning?  A.  Monday  morning? 
Q.  Yes,  sir.  A.  Why,  I  was  sitting,  after  breakfast — ^my  wife 
and  I  got  up  and  had  breakfast,  and  after  breakfast  I  was  writing 
a  letter,  and  while  I  was  writing  I  heard  Euel  Anderson^s  voice 
stating  to  my  wife,  ^Whj  in  hell  ain^t  you  out  digging  sweet  pota- 
toes?* My  wife  says:  ^Haven't  you  made  us  trouble  enough? 
Why  won^t  you  go  away  and  leave  us  folks  alone  ?'  He  says,  %e 
don't  have  to  take  orders  from  you,  and  we  are  not  taking  any 
orders.*  *Now,*  she  says,  ^all  we  ask  you  to  do  is  to  go  away  and 
stay  away.'  He  says,  I  overheard,  'I  am  not  going  for  a  God 
damned  old  son  of  a  bitch  like  you.'  And  while  he  was  sajrin^ 
this,  while  I  was  overhearing  it,  I  heard  one  of  my  daughters,  1 
could  not  swear  which  one  it  was,  but  all  three  of  the  women 
folks  seemed  to  yell  at  once,  but  I  heard,  Tapa,  come  quick!'  1 
jumped  up,  and  as  I  was  going  through  the  door  I  grabbed  my 
gun,  and  just  as  I  was  going  through  the  door,  I  was  coming  as 
quick  as  I  could,  I  saw  Ruel  Anderson  in  front  of  the  doox.  I 
sees  my  wife  jump  back,  and  his  hand  was  up  that  way  reaching 
that  way.  I  put  up  the  gun  as  quick  as  lightning  and  ifired  with- 
out aiiji.  Q.  Result  of  that  shot  was  ?  A.  Was  fatal.  Q.  Was 
fatal?    A.     Yes,  sir.** 

On  rebuttal  Wesley  Bejack  testified  that  he  was  present  and 
heard  all  that  was  said  at  the  time  of  the  trouble  over  the  buggy, 
and  that  the  deceased  neither  assaulted  nor  threatened  nor  used 
language  as  testified  to  by  the  defendant  and  his  wife. 

Mrs.  Atchison  testified  that  she  went  immediately  to  the 
body  of  the  deceased,  and  that  she  then  noticed  no  knife.  This 
was  before  his  brother  had  been  sent  for,  or  before  any  other  per- 
son had  appeared  upon  the  scene.  George  Church,  the  oflBcer  who 
placed  the  defendant  under  arrest,  testified  that  he  arrived  soon 
after  the  homicide,  and,  on  being  told  that  the  deceased  had 
drawn  a  knife,  told  the  defendant  that  he  had  better  take  care  of 
the  knife,  and  he  made  a  search  for  it,  but  could  not  find  it, 
although  the  ground  where  the  deceased  fell  was  level  and  bare. 

Wesley  Bejack  testified  that  the  deceased  did  not  own  or 
carrv  a  knife.     To  the  same  effect  was  the  testimony  of  Hiram 
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Earp.  T.  J.  Van  Arsdale  testified  that  he  helped  the  coroner  care 
for  the  body  and  did  not  see  any  knife. 

Witness  Shupe  testified  that  he  examined  the  clothes  of  the 
deceased  and  searched  the  pockets  and  found  some  smoking  to- 
bacco, some  matche?,  a  small  pocketbook  containing  a  pair  of  cuff 
buttons  and  a  penny,  also  a  piece  of  chewing  tobacco.  One  side 
of  the  piece  was  square,  and  the  rest  looked  like  it  had  been  bitten 
off,  and  that  he  found  no  knife. 

Gene  Moore  testified:  That  he  was  with  the  deceased  on 
Sunday  afternoon  before  he  was  killed;  that  deceased  did  not 
have  a  knife  on  that  day;  that  deceased  borrowed  witness'  knife 
to  trim  his  finger  nails  and  then  returned  it. 

Gillette,  Lilly  &  Oillette,  for  plaintiff  in  error. 
Charlies  West,  Atty.  Gen.,  Charles  L,  Moore,  Asst.  Atty.  Gen.,, 
and  E,  0.  McAdams,  for  the  state. 

DOYLE,  Judge  (after  stating  the  facts  as  above).  On  the 
morning  of  the  19th  day  of  October,  A.  D.  1908,  about  9  o'clock, 
Ruel  Anderson  was  shot  and  killed  by  the  defendant,  David  Atchi- 
son. At  the  time  deceased  was  shot,  he  was  near  the  back  door  of 
the  house  in  which  the  defendant  lived.  He  was  shot  with  buck- 
shot; the  charge  entering  the  back  of  his  neck.  His  neck  was 
broken,  and  death  was  instantaneous.  It  is  very  clear  from  the 
evidence,  and  the  physical  indications  at  the  place  of  the  killing 
showed  convincingly,  that  the  defendant,  when  he  fired  the  fatal 
shot,  was  waiting  with  a  formed  design  to  kill  and  murder  the 
deceased.  He  had  fully  prepared  himself  the  evening  before  to- 
kill,  and  he  shot  upon  sight.  Unquestionably  the  homicide  was 
a  deliberate  assassination.  The  previous  preparation  and  physi- 
cal facts  rebut  and  absolutely  repel  the  theory  of  justifiable  hom- 
icide, in  the  lawful  defense  of  his  wife  from  an  imminent  felon- 
ious assault. 

The  defendant  complains  that  there  was  material  error  in 
the  trial  of  said  cause  to  the  prejudice  of  his  substantial  rights^^^  in 
that  the  court  erred  in  excluding  material  evidence  offered  by  him,. 

3  Or.— 20 
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and  that  the  court  erred  in  instructing  the  jury.  The  defendant, 
testifying  on  his  own  behalf,  was  asked  what  efforts  he  made  to 
avoid  trouble  with  the  deceased?  He  testified  about  consulting  a 
justice  of  the  peace  at  Mustang  to  have  the  deceased  placed  under 
a  peace  bond,  and  that  the  next  day  he  went  to  a  justice  of  tlie 
peace  at  Yukon  and  consulted  him.  On  the  next  day  he  went  to 
El  Reno  and  stated  the  matter  to  the  county  attorney.  He  was 
then  asked:  "What  was  your  object  in  applying  to  these  several 
oflBcers?*'  Objection  being  sustained  to  this  question,  the  court 
excused  the  jury.  Counsel  for  the  defendant  thereupon  stated 
the  purpose  of  the  questions  propounded,  and  what  was  expected 
to  be  proved  thereby.  This  was  objected  to  and  excluded  by  the 
court.  The  same  proof  was  offered  with  the  wife  of  the  defendant 
as  a  witness,  and  the  same  objection  was  sustained.  No  claim 
was  made  by  the  defendant  that  he  believed  himself  in  danger,  or 
that  the  killing  was  in  his  own  necessary  self-defense.  His  plea 
of  justification  is  that  the  killing  was  necessary  in  the  lawful  de- 
fense of  his  wife,  as  he  had  reasonable  ground  to  apprehend  a  de- 
sign on  the  part  of  the  deceased  to  do  her  some  great  personal  in- 
juiy,  and  that  there  was  imminent  danger  of  such  design  being 
-accomplished.  If,  at  the  time  of  the  overt  act,  the  defendant  did 
not  in  fact  believe  his  wife  in  imminent  danger  from  the  deceased, 
the  homicide  was  murder.  The  facts  went  to  the  jury  that  he  had 
consulted  certain  officers  for  the  purpose  of  securing  a  peace  war- 
rant. This  was  sufficient.  An  appellate  court  should  carefully 
consider  and  guard  against  so  construing  the  law  that  a  proper 
rule  of  evidence  would  be  perverted  into  a  means  of  escape  from 
the  merited  punishment  of  an  oilender.  What  he  said,  and  what 
the  said  officials  said  to  him  and  his  wife,  would  be  merely  self- 
serving  declarations  and  hearsay. 

The  court  instructed  the  jury  as  to  the  crime  charged  in  the 
indictment,  the  plea  interposed,  and  that  the  burden  was  upon 
the  state  to  prove  beyond  a  reasonable  doubt  the  material  allega- 
tions of  the  indictment  and  every  element  and  ingredient  of  the 
crime  charged  on  the  presumption  of  innocence,  and  that  the  in- 


Digitized  by  VnOOQ IC 


Atchison  v.  State.  307 


Opinion  of  the  Court. 


dictment  was  merely  an  accusation,  and  no  evidence  of  guilt;  de- 
fined the 'phrase,  "a  reasonable  doubt,^^  and  the  terms,  "homi- 
cide,^^  "murder,"  "manslaughter  in  the  first  degree,"  and  "man- 
slaughter in  the  second  degree";  also,  that  homicide  is  justifiable 
when  committed  by  any  person  in  either  of  the  following  cases : 

"First,  when  resisting  any  attempt  to  murder  such  person,  or 
to  commit  any  felony  upon  him  or  her,  or  upon  or  in  any  dwelling 
house  in  which  such  person  is;  or,  second,  when  committed  in  the 
lawful  defense  of  such  person,  or  of  his  or  her  husband,  wife, 
parent,  child,  master,  mistress,  or  servant,  when  there  is  a  reason- 
able ground  to  apprehend  a  design  to  commit  a  felony,  or  to  ,do 
some  great  personal  injury,  and  imminent  danger  of  such  design 
being  accomplished." 

In  all  the  court  gave  19  instructions.  On  the  defendant's 
objections,  exceptions  were  allowed  to  instructions  numbered  8, 
11,  12,  13,  14,  and  15,  as  follows: 

Instruction  No.  8: 

"You  are  instmcted  that  homicide  committed  with  a  design 
to  effect  death  is  not  the  less  murder  because  the  perpetrator  was 
in  a  state  of  anger.  (Excepted  to  by  defendant  as  not  being  suf- 
ficiently ftdl  to  give  the  jury  a  full  understanding  of  the  law  on 
that  question.)" 

Instruction  No.  11: 

"If  you  find  from  the  evidence  in  this  case,  beyond  a  reason- 
able doubt,  that  in  the  county  of  Canadian,  state  of  Oklahoma,  on 
or  about  the  19th  day  of  October,  1908,  the  defendant,  David 
Atchison,  shot  and  killed  Suel  Anderson  with  a  shotgun,  and  that 
he  fired  the  shot  which  killed  Anderson  without  authority  of  law 
and  with  a  premeditated  design  to  effect  the  death  of  the  said 
Anderson,  you  will  then  find  him  guilty  of  murder  as  charged  in 
the  indictment,  and  fix  his  punishment  at  death  or  imprisonment 
at  hard  labor  in  the  penitentiary  for  life,  in  your  discretion. 
(Objected  to  because  the  iostruction  ignores  the  last  phrase  of  the 
statute  defining  manslaughter  in  the  first  degree  and  excludes  the 
same  from  the  consideration  of  the  jury  under  the  facts  presented 
by  evidence  submitted.)" 

Instruction  No.  12: 

"If  the  killing  of  Buel  Anderson  was  not  justifiable  as  de- 
fined in  these  instructions,  and  you  entertain  a  reasonable  doubt 
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as  to  whether  the  shooting  of  the  said  Anderson  was  done  with  a 
premeditated  design  to  effect  his  death,  and  yon  do  believe  from 
the  evidence  beyond  a  reasonable  donbt  that  the  defendant  fired 
the  fatal  shot  while  in  the  heat  of  passion,  and  with  no  premed- 
itated design  to  kill  the  said  Anderson,  you  will  then  find  him 
guilty  of  manslaughter  in  tlie  first  degree.  (Excepted  to  as  not 
being  suflSciently  full  to  give  a  complete  understanding  of  the  law 
involved.)'' 

Instruction  No.  13: 

"The  jury  are  instructed  that  no  provocation  by  words  only 
addressed  to  the  person  killing  or  to  another  in  his  presence,  how- 
ever opprobrious  or  insulting,  will  mitigate  an  intentional  killing, 
so  as  to  reduce  the  killing  to  manslaughter,  and  although  the  jury 
may  believe  from  the  evidence  that  insulting  epithets  were  used 
by  the  deceased  to  the  wife  of  the  defendant  in  the  defendant's 
presence,  yet  if  the  jury  further  believe  from  the  evidence,  beyond 
a  reasonable  doubt,  that  the  defendant  immediately  thereafter 
shot  and  killed  the  deceased,  then  the  defendant  is  guilty  of  mur- 
der, unless  the  jury  shall  further  believe  from  the  evidence  that 
said  killing  was  reduced  to  manslaughter,  or  was  justifiable  upon 
other  grounds,  or  by  other  causes  than  the  use  by  deceased  of 
such  opprobrious  and  insulting  language.  And  in  this  connection 
I  instruct  you  that  if  you  believe  from  the  evidence  in  this  case 
that  the  defendant,  when  he  fired  the  shot  which  caused  the  deatli 
of  Euel  Anderson,  was  in  a  heat  of  passion  produced  by  oppro- 
brious and  insulting  words  directed  toward  the  wife  of  the  defend- 
ant, and  while  so  in  that  heat  of  passion  slew  the  deceased,  then 
the  defendant  would  not  be  guilty  of  murder,  but  of  c^an- 
slaughter  in  the  first  degree,  provided  that  you  find  further  that 
the  killing  of  the  deceased  was  without  design  on  the  part  of  the 
defendant.  (Excepted  to  by  defendant  as  not  stating  fully  or 
correctly  the  law  governing  under  the  evidence  submitted.)" 

Instruction  No.  14: 

"I  instruct  you  that,  when  you  have  retired  to  your  jury  room 
fco  consider  of  your  verdict  and  have  selected  a  foreman,  you  will 
first  consider  as  to  whether  the  defendant  is  guilty  of  murder  as 
charged  in  the  indictment,  and  if  you  have  a  reasonable  doubt 
from  the  evidence,  facts,  and  circumstances  of  tliis  case,  or  the 
lack  of  the  same,  under  the  instructions  here  given  you,  of  the 
guilt  of  the  defendant  on  the  charge  of  murder,  you  will  then 
abandon  the  consideration  of  that  charge,  and  ascertain  whether 
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under  the  evidence,  facts,  and  circumstances  of  this  case  the  de- 
fendant is  guilty  of  manslaughter  in  the  first  degree.  If,  after 
having  given  this  charge  of  manslaughter  in  the  first  degree  thor- 
ough consideration,  you  entertain  a  reasonable  doubt  of  the  defend- 
ant's guilt  of  manslaughter  in  the  first  degree,  it  will  then  be  your 
duty  to  abandon  the  consideration  of  the  defendant's  guilt  of  man- 
slaughter in  the  first  degree,  and  ascertain  from  the  evidence, 
facts,  and  circumstances  in  the  case  whether  the  defendant  is 
guilly  of  manslaughter  in  the  second  degree  as  defined  in  these  in- 
structions; and  if,  after  having  given  the  charge  included  in  the 
indictment  fair  and  thorough  consideration,  you  entertain  a  rea- 
sonable doubt  as  to  defendant's  guilt  of  manslaughter  in  the  sec- 
ond degree,  it  would  then  be  your  duty  to  acquit  him.  (Objected 
to  by  defendant  because  manslaughter  in  the  second  degree  is  not 
defined;  the  statute  simply  being  quoted.)" 

Instruction  No.  15: 

'^f  the  jury  believe  from  the  evidence  in  thi.^  case  that  when 
the  defendant  shot  and  killed  Ruel  Anderson  he  had  reasonable 
grounds  to  believe,  and  did  believe  in  good  faith,  that  his  wife  was 
in  imminent  danger  of  losing  her  life  or  suflEemg  great  bodily 
harm  at  the  hands  of  the  said  Ruel  Anderson,  and  that  tJiere  were 
no  other  apparently  safe  means  of  escape  by  liis  said  wife  from  the 
impending  danger,  then  the  defendant  had  the  right,  and  it  was 
lawful  for  him  in  the  exercise  of  reasonable  judgment,  to  use  such 
force  as  was  reasonably  necessary  or  apparently  necessary  to  save 
and  protect  his  wife's  life  or  her  person  from  great  bodily  harm, 
even  to  the  taking  of  the  life  of  the  said  Ruel  Anderson.  On  such 
grounds,  and  under  such  circumstances,  the  defendant  is  justifi- 
able under  the  law  in  the  defense  of  his  wife.  The  danger  to  one's 
life  or  of  great  bodily  harm  to  his  or  her  ])erson  by  wliich  the  de- 
fendant pleads  justification  for  his  acts,  as  herein  indicated,  may 
be  real  danger  or  apparent  danger;  but,  before  the  jury  can  acquit 
the  defendant  on  the  ground  of  defense  of  his  wife,  three  essential 
elements  must  concur:  First,  defendant  and  defendant's  wife 
must  be  without  fault  in  bringing  on  the  diflBculty,  and  must  not 
be  disregardful  of  the  consequences  in  this  respect  or  any  other 
wrongful  word  or  act;  second,  there  must  have  existed  at  the  time 
either  really,  or  so  apparently  as  to  lead  a  reasonable  mind  to  the 
belief  that  there  actually  existed,  a  present  imperious  impending 
necessity  to  shoot  in  order  to  save  himself  or  his  wife  from  death 
or  great  bodily  harm;  third,  there  must  have  been  no  other  rea- 
sonable mode  of  avoiding  the  necessity  of  taking  the  life  of  the 
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deceased,  apparent  to  the  defendant  as  a  person  of  ordinary  pru- 
dence and  courage  (objected  to  as  not  correctly  stating  the  law 
applicable)/^ 

It  will  be  observed  that  instruction  No.  8  above  set  out  is  in 
the  exact  language  of  section  2271,  Snyder^s  Comp.  St.  1909,  ex- 
cept the  words,  "or  voluntary  intoxication  at  the  time,^'  are  omit- 
ted. It  is  insisted  that  this  instruction  is  erroneous,  and  counsel 
argue  that: 

*'It  may  not  be  said  that  the  provision  of  the  statute  is  bad 
law,  and  yet  we  think  there  may  be  prejudicial  error  in  quoting 
the  statute  as  the  law  governing  the  deliberations  of  the  jury. 
And  when  the  bare  provision  of  a  statute  is  quoted  as  the  instruc- 
tion to  a  jury  there  ought,  in  connection  with  it,  to  be  given  such 
explanations  as  will  enable  the  jury  to  intelligently  consider  it. 
And  that  anger  may  arise  from  a  provoked  cause,  and  we  think  is 
sometimes  intentionally  provoked,  and*  when  such  is  the  case,  and 
when  the  evidence  shows  such  possibility,  the  jury  should  be  given 
to  understand  that  such  heat  of  passion  is  not  the  anger  referred 
to  in  the  statute  quoted,  but  is  rather  that  referred  to  in  the  sec- 
ond sub-division  of  the  statutory  definition  of  manslaughter  in 
the  first  degree.^' 

It  is  also  argued  that  the  first  sentence  in  the  thirteenth  in- 
struction intensifies  the  error  in  giving  the  eighth  wifliout  ex- 
planatory modification,  and  that  the  concluding  clause,  "provided 
you  find  further  that  the  killing  of  the  deceased  was  without  de- 
sign on  the  part  of  the  defendant,'^  wholly  destroys  this  instruc- 
tion. We  do  not  believe  that  this  contention  is  well  founded. 
These  instructions  state  the  law.  The  latter  half  of  instruction 
No.  13  covers  the  objection  as  made,  and  the  proviso  is  based  upon 
subdivision  2,  §  2276,  Snyder's  Comp.  St.  1909,  defining  "man- 
slaughter in  the  first  degree/'  and  set  forth  in  another  instruc- 
tion. 

It  is  also  insisted  that  instructions  Nos.  11  and  12  are  erron- 
eous, and  it  is  argued  that  the  jury  should  have  been  advised,  in 
view  of  the  testimony  of  the  defendant,  his  wife,  and  daughters: 

"That  they  should  consider  the  question  as  to  whether  or  not 
the  act  of  killing  was  necessary  to  prevent  the  commission  of  a 
crime,  or  the  act  of  deceased  so  threatening  as  to  cause  such  in- 
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terference  by  a  reasonably  prudent  and  courageous  man  who  was 
in  that  way  threatened  by  the  deceased,  and  that  if  they  found 
from  the  evidence  that  an  attempt  to  commit  a  crime  was  at  the 
time  being  made  by  the  deceased,  but  that  the  killing  by  defend- 
ant, acting  as  a  reasonably  prudent  and  courageous  man,  was  un- 
necessary to  prevent  it,  the  verdict  in  such  case  should  be  guilly 
of  manslaughter  in  the  first  degree,  instead  of  instructing  that, 
if  the  act  complained  of  was  without  authority  of  law,  the  jury 
should  find  the  defendant  guilty  of  murder/^ 

And  counsel  in  their  brief  further  say: 

^'We  desire  here  to  call  the  attention  of  the  court  to  the  fact 
that,  while  there  was  evidence  tending  to  show  that  t^e  deceased 
was  at  the  time  of  his  death  in  the^ct  of  committing  a  crime, 
which  made  it  incumbent  upon  court  and  jury  to  pass  upon,  there 
was  no  instruction  given  covering  the  phase  of  the  case  arising 
from  an  unnecessary  killing  in  order  to  prevent  such  crime,  if  tne 
jury  found  from  the  evidence  that  the  deceased  was  at  the  time 
so  in  the  act  of  committing  an  assault  upon  Mrs.  Atchison.  By 
such  failure  to  so  instruct,  and  instructing  that  the  defendant 
must  be  found  guilty  of  murder,  if  the  killing  was  not  justifiable, 
and  was  intentional,  the  defendant  was  deprived,  over  his  objec- 
tion, of  the  right  to  have  the  oflEense  charged  against  him,  consid- 
ered in  the  light  of  the  third  subdivision  of  the  statute  defining 
manslaughter  in  the  first  degree.  The  defendant  was  not  neg- 
ligent in  this  respect,  for  his  request  to  have  this  instruction  mod- 
ified was  explicit,  and  the  request  was  refused.'^ 

The  objection  made  is  as  follows: 

"The  defendant,  David  Atchison,  objects  to  the  instructions, 
and  asks  that  the  same  be  not  given  to  the  jury  until  modified  in 
accordance  with  the  objections  thereto  as  shown  by  the  exceptions* 
indorsed  on  the  instructions  and  in  accordance  with  objections 
here  stated:  First,  because  the  instruction  ignores  the  right  of 
the  defendant  to  have  the  degree  of  the  crime  reduced  to  man- 
slaughter in  the  first  degree,  when  the  killing  is  perpetrated  un- 
necessarily while  resisting,  a«5  shown  bv  defendant's  testimony,  an 
attempt  by  the  person  killed  to  commit,  a  crime,  to  wit,  an  assault 
upon  the  person  of  the  wife  of  the  defendant,  or  after  such  at- 
tempt should  hare  failed.'^ 

It  18  also  argued  that  the  error  complained  of  in  the  eleventh 
instruction  was  accentuated  by  giving  the  twelfth  instruction. 

Section  6857,  Snyder's  Comp.  St.  1909,  provides: 
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"In  charging  the  jury,  the  court  must  state  to  them  all  mat- 
ters of  law  which  it  thinks  necessary  for  their  information  in  giv- 
ing their  verdict,  and  if  it  state  the  testimony  of  the  case,  it  must 
in  addition  inform  the  jury  that  they  are  the  exclusive  judges  of 
all  questions  of  fact.  Either  party  may  present  to  the  court  any 
written  charge,  and  request  that  it  be  given.  If  the  court  thinks 
it  correct  and  pertinent,  it  must  be  given,  if  not,  it  must  be  re- 
fused. TTpon  such  charge  presented  and  given  or  refused  the 
court  must  indorse  or  sign  its  decision.  If  part  of  any  written 
charge  be  given  and  part  refused  the  court  must  distinguish, 
showing  by  the  indorsement  or  answer  what  part  of  each  charge 
was  given  and  what  part  refused." 

It  is  well  settled  that  tljp  court  in  its  instructions  to  a  jury  in 
a  criminal  cause  must  instruct  them  upon  the  law  applicable  to 
the  evidence  adduced  upon  the  trial.  This  is  the  purpose  of  the 
instructions  given  by  the  court  and  is  only  properly  fulfilled  when 
the  jury  retire  to  deliberate  fully  informed  upon  the  law  which  is 
to  govern  them  in  their  deliberations. 

"The  charge  should  state  the  law  in  its  application  to  the 
facts,  as  already  explained,  correctly  and  fully.  If,  for  example, 
there  are  different  degrees  of  an  offense,  the  law  of  each  degree, 
which  the  evidence  tends  to  prove,  should  be  given,  but  not  of 
any  degree  which  it  does  not  tend  to  prove.''  (Bishop,  Crim. 
Proc.  par.  980.) 

The  theory  of  the  state  was  that  the  defendant,  with  malice, 
or  actuated  by  the  spirit  of  revenge,  deliberately  shot  the  de- 
ceased, when  there  was  no  necessity  for  him  to  do  so,  to  protect 
his  habitation  or  family,  and  no  circumstances  at  the  time  to  jus- 
tify a  passion  which  caused  liim  to  shoot  the  deceased.  The  theory 
of  defendant  was  that  he  shot  and  killed  the  deceased  to  prevent 
him  from  committing  a  felonious  assault  on  the  person  of  his 
wife,  and  he  and  his  family  so  testify.  The  issue  was  clearly  de- 
fined. If  the  theory  of  the  defendant  be  supported  by  the  facts, 
he  was  not  guilty  of  any  offense,  but  was  entirely  justified.  If  the 
theory  of  the  state  was  correct,  then  the  crime  was  murder. 

The  instructions  of  the  court  fully  and  fairly  present  the  law 
of  the  case  upon  the  theory  of  the  defense,  and  also  the  law  of 
manslaughter  in  the  first  degree  by  instruction  No.  6,  as  follows: 
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"Homicide  is  manslaughter  in  the  first  degree  when  perpe- 
trated without  design  to  effect  death,  and  in  the  heat  of  passion, 
but  in  a  cruel  or  unusual  manner,  or  by  means  of  a  dangerous 
weapon,  unless  it  is  committed  under  such  circumstances  as  con- 
stitute excusable  or  justifiable  homicide,  or  when  the  killing  is 
perpetrated  unnecessarily  either  while  resisting  an  attempt  by  the 
person  killed  to  commit  a  crime,  or  after  such  attempt  shall  have 
failed/' 

And  instruction  No.  9,  as  follows: 

"The  indictment  in  this  case  charges  tht  highest  degree  oi 
homicide;  but  the  charge  in  the  indictment  embraces  all  the 
lower  degrees  of  such  crime,  viz.,  manslaughter  in  the  first  de- 
gree and  manslaughter  in  the  second  degree,  as  well  as  that  of  jus- 
tifiable homicide.  The  defendant  is  presumed  to  be  innocent  of 
the  crime  charged  and  of  each  lower  degree  of  crime  embraced  in 
the  indictment,  until  the  contrary  is  made  to  appear  by  compe- 
tent evidence  to  the  satisfaction  of  the  jury,  beyond  a  reasonable 
doubt;  and,  if  you  entertain  a  reasonable  doubt  of  the  guilt  of  the 
accused,  it  is  your  duty  to  return  a  verdict  of  not  guilty." 

There  were  no  objections  made  and  no  exceptions  were  taken 
to  these  instructions.  It  is  here  insisted  that  they  do  not  go  far 
enough,  and  are  therefore  to  that  extent  erroneous.  In  the  ab- 
sence of  a  more  complete  instruction  presented  to  the  court  on  the 
part  of  the  defendant  with  the  request  that  it  be  given,  we  can- 
not believe  that  the  failure  to  explain  the  instruction  defining 
manslaughter  in  the  first  degree  constitutes  error. 

The  vice  imputed  to  instruction  No.  14  is  that  "man- 
slaughter in  the  second  degree^'  is  not  defined.  The  question  is: 
Does  the  evidence  in  the  case  show,  or  tend  to  show,  any  of  the 
elements  or  ingredients  of  manslaughter  in  the  second  degree? 
Assuming  the  facts  to  be  as  claimed  by  the  defendant  in  this  re- 
gard and  as  shown  by  the  testimony  offered  on  his  behalf,  there 
was  no  such  evidence  adduced  upon  the  trial.  In  Cannon  v.  The 
Territory,  1  Okla.  Cr.  600,  99  Pac.  622,  it  was  held  by  this  court 
that  it  is  the  duty  of  the  court  to  say,  as  a  matter  of  law,  if  there 
is  any  evidence  that  would  tend  to  reduce  the  degree  of  the  offense 
to  manslaughter  in  the  second  degree.     Mr.  Wharton  says: 

"The  province  of  the  court,  on  an  issue  as  to  the  degree  of  a 
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homicide^  ig  to  guide  and  direct  the  jury,  and  keep  them  within 
proper  bounds.  It  is  its  duty  to  determine  whether  competent 
evidence  has  been  introduced,  which,  if  believed  by  the  jury, 
would  furnish  the  elements  or  ingredients  of  any  particular  grade 
of  homicide/'     (Wharton  on  Homicide  [3d  Ed.]  p.  241.) 

We  are  of  opinion  that,  under  the  facts  in  this  case,  there 
was  no  evidence  which  authorized  an  instruction  on  the  law  of 
manslaughter  in  the  second  degree. 

Finally,  it  is  asserted  that: 

"The  fifteenth  instruction  proceeds  upon  the  ground  that  the 
jury  must  believe  there  was  reasonable  grounds  for  the  defend- 
ant's belief  that  the  wife  of  the  defendant  was  in  danger  of  suf- 
fering great  bodily  harm  at  the  hands  of  deceased,  and  that  ther« 
was  no  other  apparently  safe  means  of  escape,  when  it  should  have 
stated  that  such  fact  as  viewed  from  the  standpoint  of  defendant, 
considering  all  the  facts  and  circumstances  shown  upon  the  trial, 
was  suflBcient  to  justify  the  act  complained  of.'' 

There  is  no  merit  in  this  contention.  Considering  the  in- 
structions of  the  learned  trial  judge  as  a  whole,  we  do  not  find 
any  inadequacy,  nor  do  we  find  any  indication  whatever  of  either 
prejudice  or  partiality. 

The  only  remaining  assignment  of  error  is  that  "the  verdict 
and  judgment  are  contrary  to  the  law  and  the  facts  offered  in  evi- 
dence upon  the  trial."  The  questions  presented  by  this  assignment 
have  been  fully  considered.  Our  views  as  to  the  sufficiericy  of  the 
evidence  to  sustain  the  verdict  were  stated  at  the  outset.  We  en- 
tertain no  doubt  on  this  question.  The  defendant  was  well  and 
ably  defended  in  the  court  below,  and  his  eminent  counsel  in  their 
brief  before  this  court  have  learnedly  elaborated  on  the  few  irreg- 
ularities which  occurred  upon  the  trial;  but  the  day  is  past  in  the 
administration  of  criminal  law  in  this  state  for  a  criminal  to 
escape  the  just  penalty  of  the  law  on  a  mere  technicality  not  in- 
volving a  fundamental  principle  or  a  substantial  right.  Section 
6957,  Snyder's  Comp.  St.  1909,  precribes  that: 

''On  an  appeal  the  court  must  give  judgment  without  regard 
to  technical  errors  or  defects,  or  to  exceptions  which  do  not  affect 
the  substantial  rights  of  the  parties." 

The  letter  and  spirit  of  this  law  is  that  if  the  defendant  has 
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had  a  fair  trial,  and  if  this  court  is  satisfied  that  the  conviction  is 
snflBciently  supported  by  competent  evidence,  and  the  verdict 
against  him  was  not  reached  by  error,  or  as  the  result  of  passion 
or  prejudice,  the  conviction  should  be  affirmed. 

We  have  carefully  examined  the  record,  and  in  connection 
with  the  very  able  and  elaborate  brief  of  counsel  for  the  defend- 
ant, have  fully  considered  the  questions  presented.  For  the  rea- 
sons herein  stated,  we  are  of  opinion  that  the  defendant  had  a 
fair  and  impartial  trial,  and  that  no  error  was  committed  preju- 
dicial to  his  substantial  rights. 

The  judgment  of  the  district  couri  of  Canadian  county  is 
therefore  affirmed. 

FTJRMAN,  Presiding  Judge,  and. OWEN,  Judge,  concur. 


Opinion  op  the  Judges. 

Opinion  Filed  December   11,   1909. 
(105   Pac.   684.) 

1.  COURTS — Criminal  Court  of  Appealo— Advisory  Opinions — Bind- 
ing Effect.  An  opinion  in  response  to  a  requirement  of  the  Gover- 
nor, as  authorized  by  Snyder's  St.  sec.  6928,  has  not  the  force 
of  an  adjudication,  and  Is  at  most  advisory. 

2.  PARDON — Reprieve  Pending  Appeal — Power  of  Governor.  Un- 
der Snyder's  St.  sec.  6929,  providing  that  no  court  or  officer  oth- 
er than  the  Governor  can  suspend  the  execution  of  the  judgrment 
of  death,  unless  a  writ  of  error  Is  allowed  and  taken,  a  reprieve 
can  only  be  granted  by  the  Governor  pending:  the  perfecting  of 
an  appeal  In  the  case,  and  an  order  of  the  trial  Judge  staying  the 
execution  of  Judgment  after  granting  an  appeal  Is  without  au- 
thority; and,  where  an  appeal  has'  been  granted,  but  not  filed. 
In  the  Criminal  Court  of  Appeals,  the  Governor  may  grant  a  re- 
prieve to  a  day  beyond  the  time  allowed  to  make,  serve,  and 
file  a  case -made  and  petition  In  error. 

In  response  to  a  communication  submitted  by  the  Governor, 
the  following  opinion  was  submitted  by  DOYLE,  Judge: 
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Hon.  Chas.  N.  Haskell,  Governor  of  the  State  of  Oklahoma: 

The  Criminal  Court  of  Appeals,  responding  to  your  oflSeial 
communication  of  December  8th  inst.  addressed  to  this  court,  ac- 
companied by  a  statement  of  the  conviction  and  judgment  and  a 
transcript  of  the  testimony,  in  the  case  of  the  State  of  Oklahoma 
V.  John  Black,  being  case  No.  205,  in  the  district  court  of  Hughes 
county,  Okla.,  wherein  said  defendant  upon  his  trial  was  by  the 
verdict  of  the  jury  found  guilty  of  murder,  and  the  death  pen- 
alty assessed,  and  thereafter,  on  the  8th  day  of  November,  1909, 
said  defendant  was  sentenced  by  the  couri;  in  accordance  with  said 
verdict,  to  be  hanged  on  the  17th  day  of  December,  1909,  with  the 
request  that  we  give  an  opinion  thereon,  respectfully  submit  the 
following  opinion  of  the  judges: 

From  the  record  it  appears  that  in  compliance  with  section 
6927,  Snyder^s  St.,  which  prescribes: 

"The  judge  of  a  court  at  which  a  conviction  requiring  a 
judgment  of  death  is  had,  must  immediately  after  the  conviction, 
transmit  to  the  Governor,  by  mail  or  otherwise,  a  statement  of 
the  conviction  and  judgment,  and  of  the  testimony  given  at  the 
trial.^^ 

— ^the  honorable  John  Caruthers,  presiding  judge,  transmitted  to 
the  Governor  of  the  state  of  Oklahoma  the  record  and  transcript 
of  the  testimony  in  said  cause. 

Section  6928,  Snyder's  St.,  provides  that: 

"The  Governor  may  thereupon  require  the  opinion  of  thb 
judges  of  the  Supreme  Court  (Criminal  Court  of  Appeals),  or 
any  of  them  upon  the  statement  so  furnished.'^ 

The  general  and  abstract  question  as  to  whether  or  not  the 
foregoing  provisions  of  the  law  of  Oklahoma  Territory  are  repug- 
nant to  our  state  Constitution  will  not  be  considered  here,  as  an 
opinion  of  this  kind  has  not  the  force  of  an  adjudication,  and  ia 
merely  persuasive,  or,  at  most,  advisory. 

Section  6929,  Snyder's  St.,  provides  as  follows: 
"No  judge,  court  or  oflScer  other  than  the  Governor  can  re- 
prieve or  suspend  the  execution  of  a  judgment  of  death,  except 
the  sheriff,  in  the  cases  provided  in  the  next  seven  sections,  un- 
less a  writ  of  error  is  allowed  and  taken." 
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The  next  seven  sections  referred  to  have  no  relation  to  the 
facts  presented  by  the  record  before  us.  By  virtue  of  the  forego- 
ing provision,  a  respite  or  reprieve  can  only  be  granted  by  the 
Governor  of  the  state  of  Oklahoma  pending  the  perfecting  of  the 
appeal  in  said  cause  to  the  Criminal  Couri;.of  Appeals. 

We  have  examined  the  records  of  this  court,  and  find  that  no 
appeal  has  been  filed  in  this  court  in  said  cause.  The  record  a.-* 
transmitted  contains  the  following  recital: 

"Thereafter  on  the  12th  day  of  November,  1909,  the  de- 
fendant through  his  counsel  moved  for  a  new  trial  after  a  con- 
sideration of  which  was  overruled  by  the  court;  defendant  duly 
excepted  and  prayed  an  appeal  to  the  Criminal  Court  o^'  Appeals, 
which  said  appeal  was  granted  and  the  defendant  was  ordered  to 
be  committed  to  the  state  penitentiary  at  South  McAlestcr  for 
safe-keeping  until  the  Criminal  Court  of  Appeals  should  finally 
determine  said  cause.  Thereafter,  on  the  4th  day  of  December, 
1909,  V.  stay  of  execution  was  granted  by  the  judge  of  this  court 
pending  defendant's  said  appeal.  Respectfully  submitted  this  the 
4th  day  of  December,  1909.  John  Caruthers,  Judge  of  tlie  Ninth 
Judicial  District,  Hughes  County,  Oklahoma." 

Thus  it  will  be  seen  that  the  learned  trial  judge  has  ordered 
a  stay  of  execution  pending  an  appeal.  As  we  view  it,  under  the 
provision  last  quoted  the  order  so  made  staying  the  execution  of 
judgment  was  without  authority  of  law.  If  the  appeal  had  been 
perfected,  the  cause  would  properly  be  before  this  court  upon  a 
petition  in  error  with  authority  to  review  the  same  upon  the  as- 
signments of  error  or  to  determine  upon  the  whole  cause  whether 
the  verdict  was  against  the  weight  of  the  evidence  or  contrary  to 
law,  and,  if  upon  such  review  we  were  of  opinion  that  justice  re- 
quired a  new  trial,  we  would  reverse  the  judgment,  but  the  im- 
propriety of  an  unauthorized  expression  of  opinion  by  a  judge  or 
the  judges  of  this  court,  especially  upon  a  matter  that  may  sub- 
sequently come  before  the  court  for  adjudication,  is  obvious.  Any 
opinion  expressed  in  a  proceeding  of  this  kind  is  manifestly  ex- 
trajudicial. As  we  view  it,  the  statute  contemplates  an  advisory 
opinion,  where  an  appeal  has  not  been  taken  in  a  capital  case, 
and  where  the  death  penalty  has  been  assessed.     The  proposition 
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then  presented  would  be,  Has  there  been  an  observance  of  all  the 
formalities  of  law  essential  to  the  taking  of  human  life?  Or  has 
the  trial,  conviction,  and  sentence  of  death  been  in  accordance 
with  the  law  of  the  land?  In  this  case,  however,  the  record  re- 
cites that  the  defendant  prayed  an  appeal  to  this  court,  and  that 
said  appeal  was  granted,  and  the  defendant  was  committed  to  the 
state  penitentiary  pending  the  determination  of  said  appeal.  This 
appeal  has  not  been  filed  in  this  court.  Under  this  status  of  the 
case,  it  is  apparent  that,  unless  the  Governor  of  the  state  of 
Oklahoma  in  the  exercise  of  the  supreme  executive  power  shall 
grant  a  respite  or  reprieve  to  a  day  beyond  the  time  allowed  ])y 
the  court  to  make,  serve,  and  file  a  '^case-made"  and  "petition 
in  error'^  in  this  court,  the  defendant  will  be  denied  his  constitu- 
tional right  to  have  his  trial  and  conviction  reviewed  by  the  Crim- 
inal Court  of  Appeals  as  the  court  of  last  resort  in  a  criminal 
case  in  this  state. 

Fpr  the  reasons  hereinbefore  given  without  considering  oth- 
ers, which  might  be  suggested,  the  judges  of  the  Court  of  Crim- 
inal Appeals  of  Oklahoma  respectfully  submit  the  foregoing  opin- 
ion with  the  recommendation  that  the  said  defendant  John  Black 
be  reprieved  and  respited  until  Friday,  the  14th  day  of  January, 
1910,  which  time  we  consider  amply  sufficient  to  have  his  appeal, 
if  perfected,  properly  presented  to  this  court: 

All  the  Judges  concur. 
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George  O^Barr  v.  TInitbd  States. 

No.  310.     Opinion  Filed  December  18,  1909. 

(105   Pac.    988.) 

1.  COURTS— Territorial  Courts — Subsequent  Statehood.  Under  an 
indictment  for  murder  returned  prior  to  statehood,  the  defend- 
ant should  be  tried  and  punished  under  the  law  as  it  existed 
at  the  time  of  the  commission  of  the  offense. 

2  HOMICIDE— Manslaughter — Elements — Statutes.     An   instruction 

deflniniT  manslaughter  under  the  United  States  statute  (Rev.  St. 
U.  S.  sec.  6341  [U.  S.  Comp.  St.  1901.  p.  3628]),  in  force  in  the 
Indian  Territory  prior  to  statehood  which  omits  the  word  "will- 
fully," is  improper. 

3.  HOMICIDE— Manslaughter— •'Willfully."  The  word  "willfully," 
as  used  in  the  United  States  statute  defining  manslaughter,  is 
synonymous  with  "intentionally"  or  "designedly." 

4.  WEAPONS— Use — Case  Required.  The  law  imposes  upon  per- 
sons handling  deadly  weapons  the  duty  of  exercising  such  care 
as  an  ordinarily  cautious  and  prudent  P9rson  would  exercise  un- 
der similar  circumstances. 

5.  HOMICIDE — Criminal  Negligence — Handling  Weapons— I nstruo- 
tions.  The  court  in  this  case  Instructed  the  jury:  "The  law 
imposes  upon  people  controlling  or  handling  dangerous  instru- 
ments or  agencies  the  duty  of  exercising  some  care  or  caution 
in  the  manner  of  using  the  dangerous  agency,  and  in  case  of 
gross  or  culpable  neglect  of  this  duty  the  law  imposes  criminal 
as  well  as  civil  liability."  Held,  error  for  the  reason  that  it 
does  not  define  the  degree  of  care  or  caution  to  be  used,  or  gross 
neglect,  such  as  would  render  the  defendant  guilty  of  criminal 
negligence. 

6.  CONDUCT  OF  COUNSEL— Argument.  The  defendant  being  on 
trial  for  murder,  it  was  improper  for  the  prosecuting  attorney, 
in  his  closing  argument,  to  make  use  of  the  statement:  "It  is 
your  duty  to  punish  this  defendant,  who  by  the  means  of  whisky 
given  the  poor  girl,  weakened  her  will  and  dulled  her  senses, 
and  has  been  her  ruin." 

(Byllabus  by  the  Court.) 
Error  from  District  Conrt,  Le  Flore  County;  Malcolm  E.  Rosser, 

Judge. 
OeoTge  O'Barr  was  convicted  of  manslaughter  on  an  indict- 
ment for  murder,  and  he  brings  error.    Reversed. 
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W.  B,  Buckley  and  Day  &  DuBois,  for  plaintiff  in  error. — 
On  definition  of  manslaughter:  Bev.  St.  U.  S.,  sec.  5341; 
Wharton  on  Homicide,  sec.  Ill,  and  cases  cited;  Brown  v,  U.  S. 
(Ind.  T.)  52  S.  W.  56;  Territory  v.  Baca,  (N.  Mex.)  71  Pac.  460, 
and  cases  cited;  Roberts  v.  U.  S.,  126  Fed.  897;  U.  S,  v.  Meagher^ 
37  Fed.  880.  On  improper  argument  of  prosecuting  attorney: 
Dunmore  v.  State  (Ala.)  22  South.  541;  Sta4e  v.  Thompson^ 
(La.)  30  South.  895;  Long  v.  State,  (Miss.)  33  South.  224; 
Aitaway  v.  State,  (Tex.)  55  S.  W.  45;  Gilbert  v.  Comw.  (Ky.)  51 
S.  W.  804;  People  v.  Valliere  (Cal.)  59  Pac.  295;  Roberson  v. 
State,  (Ala.)  26  South.  645. 

Cha^,  WeM^  Atty.  Gen.,  and  E,  0,  Spilman,  Asst.  Atty.  Gen., 
for  the  TJnited  States. 

OWEN,  Judge.  The  proof  on  part  of  the  state,  in  sub- 
stance, is  to  the  effect:  That  the  defendant  was  a  married  man 
with  a  family  of  children.  The  deceased,  who  was  a  girl  between 
17  and  18  years  of  age,  on  the  day  of  the  shooting,  met  the  de- 
fendant by  appointment  away  from  home,  got  into  his  buggy,  and 
they  were  driving  over  the  country  at  the  time  of  the  shooting. 
That  defendant  had,  at  different  times  during  the  day,  given  her 
whisky.  That  he  had  been  in  her  company  on  the  night  before 
at  a  church  house  and  had  there  given  her  whisky.  She  was  found 
in  his  buggy  on  the  roadside  with  a  gunshot  wound  through  her 
neck,  and  a  short  time  thereafter  died. 

The  evidence  offered  on  part  of  the  defendant  was  in  perfect 
harmony  with  the  evidence  on  part  of  the  state,  and,  in  addition 
thereto,  was  to  the  effect:  That  at  the  time  of  the  shooting  the 
girl  was  lying  on  his  lap,  with  his  hand  under  her  neck;  that 
his  pistol  had  been  lying  on  the  seat  of  the  buggy;  that  he  and 
the  deceased  began  playing  with  it,  when  it  was  accidentally  dis- 
charged, the  ball  passing  through  the  girl's  neck  and  through  hi& 
hand;  that  he  immediately  started  for  the  doctor  at  the  nearest 
town;  but  that  before  he  reached  there  the  tugs  of  his  harness 
became  unhitched;  that  he  got  out  of  the  buggy  to  rehitch  them,, 
and,  thinking  the  deceased  was  dead,  left  her  in  the  buggy  and 
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went  to  a  mining  camp,  and  there  engaged  one  of  the  miners  to 
take  him  to  the  county  seat,  where  he  surrendered  to  the  oflScere. 

Among  the  persons  who  first  saw  the  girl  on  the  roadside 
after  she  was  wounded,  was  a  deputy  marshal,  who  testified  that 
the  girl  told  him  the  shooting  was  accidental,  and  that  she  did 
not  wish  the  defendant  to  be  in  any  way  harmed  for  it.  There  is 
no  evidence  in  the  record  which  tends  in  the  slightest  degree  to 
contradict  the  defendant's  testimony  that  the  shooting  was  acci- 
dental: The  case  seems  to  have  been  tried  on  the  theory  that  the 
defendant  was  guilty  of  such  degree  of  carelessness  as  would  make 
the  accidental  killing  criminal. 

In  the  motion  for  new  trial,  counsel  for  the  defendant  assign 
11  reasons  for  setting  aside  the  verdict.  We  deem  it  unnecessary 
to  consider  all  of  them.  The  three  upon  which  counsel  seem  to 
rely,  and  which  are  well  taken,  are  as  follows : 

"Third.  Because  the  court  disdirected  the  jury  in  a  matter 
of  law,  in  this,  to  wit:  'Manslaughter  is  the  unlawful  killing  of 
a  human  being  without  malice,  express  or  implied,  and  without 
deliberation.  It  may  occur  upon  a  sudden  heat  of  passion  caused 
by  provocation  apparently  sufficient  to  make  the  passion  irresist- 
ible.' Fourth.  Because  the  court  misdirected  the  jury  in  a  mat- 
ter of  law,  in  this,  to  wit :  'The  law  imposes  upon  people  control- 
ling or  handling  dangerous  instruments  or  agencies  the  duty  of 
exercising  some  care  or  caution  in  the  manner  of  using  the  dan- 
gerous agency,  and,  in  case  of  gross  or  culpable  neglect  of  this 
duty,  the  law  imposes  criminal  as  well  as  civil  liability.'  Fifth. 
Because  the  court  erred  in  its  decision  in  a  question  of  law,  in 
this  to  wit:  In  permitting  the  attorney  for  the  United  States  in 
his  closing  argument  to  use  the  following  language  over  the  ob- 
jection and  exception  of  the  defendant:  'It  is  your  duty  to  pun- 
ish this  defendant,  who,  by  the  means  of  whisky  given  the  poor 
girl,  weakened  her  will  and  dulled  her  senses,  and  has  been  her 
ruin.'  •' 

The  date  of  the  commission  of  the  alleged  crime  in  this  case 
was  the  20th  day  of  March,  1907,  prior  to  statehood.  The  de- 
fendant was  tried  in  April,  1908,  after  statehood.  The  case 
should  have  been  tried  under  the  law  as  it  existed  in  the  Indian 
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Territory  at  the  time  of  the  commiBsion  of  the  offense.  Sharp 
V,  State,  ante,  p.  24,  104  Pac.  71. 

Act  Cong.  May  2,  1890,  c.  182,  26  Stat.  96,  which  put  the 
criminal  laws  of  Arkansas  into  effect  in  the  Indian  Territory, 
contained  the  following  proviso: 

''That  in  all  cases  where  the  laws  of  the  United  States  and 
said  criminal  laws  of  Arkansas  have  provided  for  the  punishment 
of  the  same  offenses,  the  laws  of  the  United  States  shall  govern 
as  to  such  offenses."     (Section  33,  Ind.  T.  Ann.  St.  1899.) 

At  the  time  thia  act  of  Congress  went  into  effect,  the  law  of 
the  United  States  defining  murder  and  manslaughter  and  pro- 
viding a  punishment  therefor  was  in  full  force  and  effect  in  In- 
dian Territory.  Therefore  the  offense  committed  in  this  case 
should  have  been  tried  and  the  punishment  assessed  under  the 
laws  of  the  United  States.  "Manslaughter,"  as  defined  by  the 
United  States  statute  (Rev.  St.  U.  S.  §  5341  [  U.  S.  Comp.  St. 
1901,  p.  3628]),  is  as  follows: 

"Every  person  who  unlawfully  and  wilfully,  but  without 
malice  strikes,  stabs,  wounds,  or  shoots  at,  or  otherwise  injures 
another,  of  which  striking,  stabbing,  wounding,  shooting,  or  other 
injury  such  other  person  dies,  is  guilty  of  the  crime  of  man- 
slaughter." 

The  defendant  was  entitled  to  an  instruction  defining  man- 
slaughter as  defined  in  this  statute.  The  instruction  of  the  trial 
court  was: 

"Manslaughter  is  the  unlawful  killing  of  a  human  being 
without  inalice,  express  or  implied,  and  without  deliberation." 

It  will  be  noted  that  this  differs  from  the  United  States 
statute  by  omitting  the  word  "wilfully."  The  word  "wilfuUy," 
in  the  sense  in  which  it  is  used  in  this  statute,  means  not  merely 
voluntarily,  but  with  a  bad  purpose.  It  is  a  synonymous  term 
with  "intentionally,"  "designedly,"  "without  lawful  excuse";  that 
is,  not  accidentally.  Thomp.  on  Tr.  §  2209 ;  Com.  v.  Brooks,  9  Gray 
(Mass.)  303;  Com.  v.  McLaughlin,  105  Mass.  463;  Roberts  .v. 
U,  S.,  126  Fed.  897,  61  C.  C.  A.  427. 

In  the  last-named  case  the  United  States  Circuit  Court  of 
Appeals,  in  defining  the  word  "wilfully,"  as  used  in  section  6341, 
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Rev.   St.   U.   S.,  the  section  under  which  this  prosecution  was 
had,  said: 

"In  a  penal  statute  the  word  Vilfur  means  more  than  it 
does  in  common  parlance.  It  means  with  evil  intent  or  legal 
malice,  or  without  reasonable  ground  for  believing  the  act  to  be 
lawful/'  (Citing:  State  v.  Preston,  34  Wis.  675;  State  v.  Clark, 
29  N.  J.  Law,  96;  Savage  v.  Tvller,  Brayton  (Vt.)  223;  Umted 
States  V.  Three  Railroad  Cars,  1  Abb.  U.  S.  196,  Fed.  Cas.  No. 
16,513;  Thomas  v.  State,  14  Tex.  App.  204;  Sam  Lane  v.  State, 
16  Tex.  App.  172.) 

This  court,  in  the  case  of  Thvrman  v.  State,  2  Okla.  718, 
104  Pac.  67,  defines  the  word  'Vilxully,''  citing  Harrison  v.  State, 
37  Ala.  154,  and  Felton  v.  U,  S.,  96  TJ.  S.  699,  24  L.  Ed.  875, 
and  quoting  from  Felton  v.  United  States,  as  follows: 

"Doing  or  omitting  to  do  a  thing,  knowingly  and  wilfully, 
implies  not  only  a  knowledge  of  the  thing,  but  a  determination 
with  a  bad  intent  to  do  it  or  omit  doing  it.  ^The  word  "wil- 
fully," '  says  Chief  Justice  Shaw,  *in  the  ordinary  sense  in  which 
it  is.  used  in  statutes,  means  not  merely  voluntarily,  but  with  a 
bad  purpose.'  Commonwealth  v,  Kneeland,  20  Pick.  (Mass.)  220. 
It  is  frequently  understood,'  says  Bishop,  'as  signifying  an  evil 
intent  without  justifiable  excuse.'" 

The  instruction  of  the  trial  court,  as  quoted  in  the  fourth 
assignment  of  error,  did  not  state  the  law,  for  the  reason  that 
it  fails  to  define  the  degree  of  care  or  caution  to  be  used,  or  the 
failure  to  use  such  care  as  would  constitute  carelessness,  and  ren- 
der the  ahootvig  criminal;'  '[The  law  Smporilps  upon  persons 
handling  dangerous  instruments,  or  deadly  weapons,  the  duty  of 
exercising  ordinary  care,  or  such  care  as  an  ordinarily  prudent 
and  cautious  person  would  exercise  under  similar  circumstances. 
Carlessness  is  the  failure  to  use  such  care  as  an  ordinarily  pru- 
dent person  would  use  under  similar  circumstances.  TTnder  the 
proof  in  this  case,  the  only  theory  on  which  the  jury  could  have 
found  this  defendant  guilty  of  manslaughter  was  that  the  shoot- 
ing was  accidental. 

If  defendant's  handling  the  pistol  was  with  the  same  caution 
that  an  ordinarily  prudent  person  would  have  used,  under  the 
same  circumstances,  the  accidental  shooting  of  the  girl  would  not 
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make  him  guilty  of  manslaughter.  On  the  other  hand,  although 
the  shooting  was  accidentaj,  yet  done  by  defendant  in  the  care- 
less use  or  handling  of  the  pistol,  he  would  be  guilty  of  man- 
slaughter. This  court  said,  in  the  case  of  Tyner  v.  United  States, 
2  Okla.  Cr.  689,  103  Pac.  1057 : 

"If  one  fires  a  gun  recklessly  or  heedlessly,  he  will  not  be 
excused;  and  his  offense  will  be  at  least  manslaughter,  though 
the  weapon  was  pointed  in  range  of  the  deceased  by  accident,  with 
no  intention  or  design  of  killing  the  deceased.  *  *  *  ^The 
law  infers  guilty  intention  from  reckless  conduct,  and,  where  the 
recklessness  is  of  such  a  character  as  to  justify  this  inference,  it 
is  the  same  as  if  the  defendant  had  delilKBrately  intended  the  act 
committed.  When  therefore  one  recklessly  fires  a  pistol  with 
criminal  indifference  as  to  the  consequences,  and  another  is  killed, 
it  is  not  necessary,  in  order  to  constitute  this  killing  murder,  that 
the  accused  should  at  the  time  of  the  firing  have  been  engaged  in 
the  commission  of  some  unlawful  act,  independent  of  and  in 
addition  to  the  reckless  firing  itself." 

In  the  case  of  Roberts  v.  United  States,  supra,  the  court  said : 

"In  the  definition  of  Manslaughter'  contained  in  the  stat- 
ute, the  killing  must  be  done  unlawfully  and  wilfully.  The  term 
^unlawfully,*  as  here  used,  means  without  legal  excuse.  The  term 
Vilfull/  here  means  done  wrongfully,  with  evil  intent.  It  means 
any  act  which  a  person  of  reasonable  knowledge  and  ability  must 
know  to  be  contrary  to  duty,  and,  while  the  act  must  be  done 
with  evil  design,  and  knowingly,  as  herein  stated,  still  a  killing 
which  takes  place  under  circumstances  showing  a  reckless  dis- 
regard for  the  life  of  another,  and  the  reckless  and  negligent  use 
of  means  reasonably  calculated  to  take  the  life  of  another,  such 
killing  would  be  wilfully  done,  as  the  term  is  herein  defined.'* 

The  instruction  complained  of  informed  the  jury  that,  in 
case  of  gross  or  culpable  neglect,  the  law  imposed  on  the  de- 
fendant a  criminal  liability,,  but  left  the  jury  to  determine  what 
would  constitute  gross  iiegject.  What  constituted  carelessness 
and  gross  neglect  should  have  been  defined  by  the  court.  York 
V.  Com,,  82  Ky.  360 ;  Flesh  v.  Lindsay,  115  Mo.  1,  21  S.  W.  907, 
37  Am.  St.  Rep.  374;  Lago  v.  Walsh,  98  Wis;  348,  74  N".  W. 
214;  1  Words  &  Phrases. 

•The  language  used  by  the  attorney  for  the  state  in  closing 
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the  argumeiit,  as  set  out  in  the  fifth  assignment,  was  improper. 
The  defendant  in  this  case  was  charged  with  murder.  He  was  not 
charged  with  having  improper  relations  with  the  young  girl,  or 
with  having  seduced  her,  and  there  was  no  evidence  offered  prov- 
ing any  improper  relation,  or  that  the  girl  had  been  ruined.  An 
argument  along  the  line  as  indicated  by  this  language  was  cal- 
culated to  arouse  the  prejudice  of  the  jury  against  the  defendant. 
When  this  language  is  considered  in  connection  with  the  lack  of 
the  evidence  to  disclose  any  motive  for  the  killing,  it  cannot  be 
ignored.  Every  one  will  admit  that  the  conduct  of  the  defendant 
in  administering  whisky  to  that  young  girl  at  the  church  house, 
giving  her  whisky  at  different  times,  meeting  her  by  appointment, 
taking  her  into  his  buggy,  and  driving  acroM  +.he  country,  he  be- 
ing a  married  man  with  a  family  of  children,  was  reprehensible ; 
but  however  reprehensible  such  conduct,  and  however  severely  the 
same  is  to  be  condenmed,  the  courts  must  not  lose  sight  of  the 
fact  that  the  defendant  is  not  on  trial  for  that  conduct.  Tlie 
sole  charge  for  which  the  defendant  was  on  trial  here  was  the 
unlawful  killing.  When  the  evidence  discloses  such  reprehensible 
conduct  on  the  part  of  a  defendant,  such  conduct  as  is  calculated 
to  arouse  the  prejudices  of  an  ordinary  juror  against  a  defendant, 
the  trial  court  should  be  all  the  more  careful  to  confine  the  argu- 
ment of  attorneys  to  the  material  facts  as  proven.  Ever)'  one 
must  agree  that  the  defendant  deserves  to  be  punished  for  such 
conduct;  but  that  was  not  at  issue  in  this  case.  There  being  no 
evidence  that  the  defendant  had  caused  the  girl's  ruin,  or  that 
the  girl  had  in  fact  been  guilty  of  improper  conduct  other  than 
drinking  whisky  and  driving  in  a  buggy  with  a  married  man, 
there  was  nothing  to  warrant  the  statement  of  counsel.  The 
statement  amounted  to  his  opinion,  an  officer  of  the  court,  that 
defendant  should  be  convicted  of  the  crime  charged  because  of 
acts  for  which  he  was  not  on  trial.  The  jury  is  sworn  to  try 
the  case  according  to  the  law  and  evidence.  They  are  not  per- 
mitted to  communicate  with  persons  in  or  outside  of  the  court- 
room after  they  are  selected  as  jurors  for  the  reason  that  per- 
chance they  might  learn  the  opinions  of  others  as  to  the  weight  of 
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the  evidence  and  be  improperly  influenced.  The  law  throws 
around  the  jury  every  safeguard  that  the  verdict  may  be  the  re-' 
suit  of  the  sworn  testimony  alone.  It  is  the  province  of  attorneys 
in  the  argument,  to  apply  the  law  to  the  facts  as  disclosed  by  the 
evidence,  not  to  assert  as  facts  things  not  in  evidence.  The  argu- 
ment is  presumed  to  influence  the  jury.  The  law  provides  for  ar- 
gument. It  is  one  of  the  modt  effective  means  of  arriving  at  the 
truth.  Why  have  any  argument  if  the  jury  is  not  expected  to 
be  influenced  by  it?  The  state  is  given  the  closing  of  the  argument 
because  it  has  the  burden  of  proof,  and  the  argument  is  as  much 
a  part  of  the  trial  as  the  taking  of  testimony.  It  should  be  gov- 
erned by  the  same  rules  of  fairness,  be  confined  to  facts  material 
to  the  issue,  and  based  upon  the  competent  testimony.  We  would 
not  be  understood  as  intending  to  abridge  the  power  of  prosecut- 
ing attorneys  in  arguing  all  the  facts  brought  out  in  the  testi- 
mony, but  it  is  certainly  error  to  argue  facts  which  are  not  brought 
out.  The  state  cannot  convict  a  defendant  of  one  crime  by  prov- 
ing him  guilty  of  another.  This  is  true  of  the  argument  as  well 
as  the  proof.  It  is  extremely  diflBcult  to  formulate  rules  by 
which  to  determine  when  the  statement  of  counsel  will  justify 
the  court  in  granting  a  new  trial.  It  may  be  regarded  as  an  es- 
tablished rule  that  it  is  error,  sufficient  to  reverse  a  judgment, 
for  counsel  to  state  facts  pertinent  to  the  issue,  calculated  to 
prejudice  the  jury,  and  not  in  evidence,  or  to  assume  in  argu- 
ment that  such  facts  are  in  the  case,  when  they  are  not. 

Many  of  the  courts  have  announced  a  more  rigid  rule  than 
this,  and  have  even  gone  further  in  reversing  cases  on  statements 
made  by  prosecuting  officers  than  we  would  be  willing  to  go.  In 
this  case  we  are  following  the  rule  of  the  more  conservative 
oourts. 

In  the  case  of  Dunmore  v.  State,  115  Ala.  69,  22  South, 
541,  the  Supreme  Court  of  Alabama  said: 

"Coiansel  must  not,  in  argument  to  the  jury,  state  as  a 
matter  of  fact  that  of  which  there  is  no  evidence.  Such  state- 
ments are  not  within  the  latitude  of  discussion  the  law  accords 
the  counsel  and  is  of  itself  of  evil  tendency." 
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In  the  case  of  Tucker  v,  Hentiiker,  41  N.  H.  317,  the  court 
said: 

"Every  person  against  whom  an  accusation  is  made^  or  a 
suit  is  brought,  is  entitled  to  be  tried  by  a.  jury  and  according 
to  the  laws  of  the.  land.  This  was  the  greatest  of  all  privileges 
conferred  by  magna  charta,  and  is  guaranteed  by  our  own  fun- 
damental law.  This  privilege  is  substantially  violated,  if  coun- 
sel are  permitted  to  state  facts  and  comment  upon  them  in  argu- 
ment against  the  adverse  party,  which  are  not  before  the  jury 
by  proofs  regularly  submitted.  ♦  *  *  An  essential  element 
in  the  trial  by  jury  is  that  the  verdict  shall  be  rendered  accord- 
ing to  the  facts  of  the  case,  legally  produced  before  the  jurors. 
*  *  *  When  counsel  are  permitted  to  state  facts  in  argument, 
and  to  comment  upon  them,  the  usage  of  courts  regulating  trials 
is  departed  from,  the  laws  of  evidence  are  violated,  and  the  full 
benefit  of  trial  by  jury  denied.  It  may  be  said,  in  answer  to 
these  views,  that  the  statements  of  counsel  are  not  evidence,  that 
the  court  is  bound  so  to  instruct  the  jury,  and  that  they  are 
sworn  to  render  their  verdict  only  according  to  evidence.  All 
this  is  true,  yet  the  necessary  effect  is  to  bring  the  statements  of 
counsel  to  bear  upon  the  verdict  with  more  or  less  force,  accord^ 
ing  to  circumstances,  and.  if  they  in  the  slightest  degree  influence 
the  finding,  the  law  is  violated,  and  the  purity  and  impartiality 
of  the  trial  tarnished  and  weakened.  If  not  evidence,  then  mani- 
festly the  jury  have  nothing  to  do  with  them,  and  the  advocate 
has  no  right  to  make  them.'* 

In  the  case  of  Brow  v.  State,  103  Ind.  133,  2  N.  E.  296,  the 
prosecuting  attorney  said: 

*T[  know  personally  the  saloon  keeper  in  this  case,  and  he 
is  guilty  of  this,  and  I  am  sure  of  other  crimes." 

This  was  held  to  be  sufficient  to  justify  reversal. 

In  the  case  of  Martin  v.  'State,  63  Miss.  505,  56  Am.  Rep. 
813,  the  prosecuting  attorney  said: 

**Martin,  the  defendant,  is  a  man  of  bad,  dangerous,  and  des- 
perate character;  but  I  am  not  afraid  to  denounce  the  butcher 
boy,  although  I  may,  on  returning  to  my  home,  find  it  in  ashes 
over  the  heads  of  my  defenseless  wife  and  children.*' 

The  Supreme  Court  held  that  it  was  the  duty  of  the  pre- 
siding judge  to  interfere  in  such  case  of  his  own  motion,  and  for 
his  failure  to  do  so  gave  the  defendant  a  new  trial. 
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The  folJowing  excerpts  are  a  fair  sample  of  the  rebukes  ad- 
ministered to  statements  made  by  prosecuting  attorneys,  by  courts 
following  the  more  rigid  rule.  In  Perkins  v.  Bvniey,  64  N.  H. 
524,  15  Atl.  21,  counsel  for  the  plaintiff  in  his  closing  argument, 
said: 

"That  if  they  (the  jury)  knew  how  the  plaintiff  and  his 
father  and  brother  were  regarded  in  the  vicini^  in  which  they 
lived,  he  would  be  willing  to  submit  the  case  without  argument.'* 

This  was  held  to  be  sufficient  ground  for  setting  aside  the 
verdict. 

The  case  of  State  v.  Thompson,  106,  La.  362,  30  South.  895, 
is  one  where  the  defendant  *  was  convicted  of  murder  and  sen- 
tenced to  death.  The  only  error  assigned  was  a  statement  by  the 
prosecuting  attorney  in  his  closing  argument,  "I  will  say  nothing 
to  you  of  her  six  fatherless  little  children.*'  There  was  no  proof 
that  the  widow  of  the  deceased  had  six  children.  The  Supreme 
Court  held  this  language  was  calculated  to  prejudice  the  jury 
against  the  defendant  and  reversed  the  case.  The  case  of  Long 
V.  Staie,  81  Miss.  448,  33  South.  224,  is  one  where  the  defendant 
was  on  trial  for  burglary.  The  evidence  was  to  the  effect  the 
defendant  entered  the  house  of  one  Lawson  at  night.  Lawson's 
daughter,  a  girl  about  16  years  old,  was  awakened  by  cold  hands 
on  her  face,  looked  up,  and  saw  the  defendant  standing  by  her 
bed.  The  district  attorney,  in  his  argument  to  the  jury,  made 
use  of  the  following  remarks: 

"The  defendant  was  in  the  house  on  the  occasion  when  his 
offense  was  committed,  not  for  the  purpose  of  committing  the 
crime  which  he  is  charged  with  alone,  but  for  the  purpose  of  com- 
mitting another  crime,  one  of  the  vilest  known." 

The  Supreme  Court  of  Mississippi  held  that  this  statement 
was  calculated  to  inflame  the  jury  and  arouse  their  prejudices, 
and  for  this  error  reversed  the  case. 

For  the  reasons  mentioned,  we  do  not  believe  the  defendant 
in  this  case  had  a  fair  and  impartial  trial. 

Therefore  the  judgment  of  the  trial  court  is  reversed,  and 
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the  cause  is  remanded,  with  directions  to  grant  the  defendant's 
motion  for  new  trial. 

FTJRMAN,  Presiding  Judge,  and  DOYLE,  Judge,  concur. 


Ex  parte  Ralph  Brown. 

No.  A-422.     Opinion   Piled   December  18,   1909. 
(105    Pac.    577.) 

1.  HABEAS  CORPUS— When  Liee— Irregularity  in  Procedure. 
Habeas  corpus  does  not  lie  to  correct  mere  irregularity  of  pro- 
cedure, where  there  is  Jurisdiction.  There  must  be  illegality  or 
irregularity  sufficient   to  render  the  proceedings  void. 

2.  COURTS— County  Courts — Criminal  Jurisdiction.  The  Jurisdic- 
tion of  a  county  court  in  criminal  cases  is  the  same  in  all  re- 
spects, whether  its  sessions  are  held  at  the  county  seat  or  at  a 
county  court  town. 

S.  JURISDICTION— What  Constitutes.  When  there  is  Jurisdiction 
of  the  party  and  of  the  offense  for  which  he  was  tried,  the  deci- 
sion of  all  other  questions  arising  in  the  case  is  but  an  exercise 
of  that  Jurisdiction. 

4.         COURTS— County     Courts — Presumption      as      to      Jurisdiction. 

County  courts  are  entitled  to  the  same  presumption  of  Jurisdic- 
tion as  are  the  district  courts. 

(Syllabus  by  the  Court.) 

Application  of  Ralph  Brown  for  writ  of  habeas  corpus.  Writ 
denied. 

The  petitioner,  Ralph  Brown,  on  November  11,  1909,  filed 
in  this  court  a  petition  signed  and  verified  by  his  oath,  wherein 
he  avers  that  he  is  unlawfully  restrained  of  his  liberty  by  one 
W.  A.  Fox,  sheriff  of  Payne  county,  at  and  in  the  common  jail 
of  said  county,  and  for  the  reasons  stated  therein  petitioner  prays 
that  a  writ  of  lidbeas  corpus  be  allowed,  and  that  he  be  discharged. 
On  said  date  there  was  also  filed  a  stipulation  and  agreed  state- 
ments of  facts,  as  follows: 
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"Stipulation. 
**The  petitioner  by  his  attorney,  Freeman  E.  Miller,  having 
filed  his  application  for  habeas  corpus,  in  the  above-entitled  cause, 
the  state  of  Oklahoma,  by  J.  W.  Reece,  county  attorney  of  Payne 
county  and  by  the  Attorney  General,  waive  the  issuance  of  a  for- 
mal writ  in  the  above-entitled  matter,  and  waive  the  presence  of 
the  petitioner  and  submit  the  cause  to  the  court  upon  an  agreed 
statement  of  facts  hereto  attached  and  marked  ^Exhibit  A,'  and 
made  a  part  of  this  stipulation.  It  is  further  stipulated  and 
agreed  that  the  petitioner  is  now  actually  confined  in  the  county 
jail  of  Payne  county,  under  judgment  and  sentence  of  the  county 
court  of  said  county,  for  an  alleged  violation  of  the  liquor  law, 
penalty  assessed  being  $200.00  fine  and  90  days  in  jail,  and  that 
the  county  court  fixed  an  appeal  bond  in  the  sum  of  $800.00 
which  has  not  been  given  by  the  petitioner.  It  is  further  stipu- 
lated that  the  time  for  giving  of  said  bond  has  not  yet  elapsed. 
It  is  further  stipulated  that  the  attorney  for  the  petitioner  in 
error  may  have  10  days  from  this  date  in  which  to  file  brief  in 
support  of  his  application,  and  that  the  state  shall  have  10  days 
additional  to  file  answering  brief.  It  is  further  hereby  stipulated 
between  the  parties,  that  the  court  may  fix  a  bond  in  such  sum  as 
it  may  deem  proper  for  the  appearance  of  the  petitioner,  pending 
the  hearing  herein. 

"Dated  at  Guthrie,  Oklahoma,  this  the  11th  day  of  Novem- 
ber, 1909. 

"Freeman  E.  Miller, 
"Attorney  for  Petitioner. 

"J.  W.  Reecb, 

"County  Attorney,   Pa^ne  County. 

"Chas.  L.  Moorb, 

"Assistant  Attorney  General.'' 

"Agreed  Statement  of  Facts. 

"It  is  hereby  agreed  by  and  between  Ralph  Brown  and  the 
state  of  Oklahoma  that  the  following  are  the  facts  in  the  matter: 

''That  on  September  30,  1909,  there  was  filed  by  the  clerk  of 
the  county  court  of  Payne  county,  Okla.,  in  his  office  at  Stillwater, 
the  county  seat  of  Payne  county,  an  information,  duly  verified, 
presented  by  J.  W.  Reece,  county  attorney,  substantially  charg- 
ing said  Ralph  Brown  with  having,  on  June  10,  1909,  unlaw- 
fully sold  one  pint  of  whisky  to  Wm.  Walker  for  the  price  of  $1. 
That  said  defendant,  Ralph  Brown,  was  on  October  4>  1909,  duly 
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.arrested  on  warrant  tinder  said  information,  and  on  October  4, 
1909,  said  defendant  was  duly  arraigned  on  the  charge 
contained  in  said  information,  in  the  county  court  of 
Payne  county,  Okla.,  at  Stillwater  and  entered  his  plea  of  ^Not 
guilty,'  and  his  bond  fixed  by  said  court  in  sum  of  $400.  That 
on  the  4th  day  of  October,  1909  said  county  court  at  Stillwater 
set  said  cause  for  assignment  at  Stillwater  for  trial,  on  the  19th 
day  of  October,  1909,  and  defendant  had  due  notice  that  cause 
would  be  assigned  on  that  day  for  trial  at  future  day.  That  on 
October  15,  1909,  defendant  filed  in  said  county  court  at  Still- 
water, Okla.,  his  written  request  and  demand  that  the  same  be 
set  down  and  assigned  for  trial  at  Stillwater.  That  afterwards 
on  October  15,  1909,  said  county  attorney  filed  his  aflSdavit  in 
said  cause  deposing  and  saying  that  public  convenience  and  the 
convenience  of  the  parties  in  interest  and  of  the  witnesses  require 
that  the  hearing  in  the  above  cause  be  had  at  Gushing,  Payne 
county,  Okla.  That  afterwards  on  said  15th  day  of  October,  1909, 
said  county  court  at  Stillwater,  the  state  and  defendant  being 
present,  overruled  said  demand  and  request  of  defendant  for  trial 
at  Stillwater,  and  ordered  and  adjudged  that  said  cause  be  as- 
signed for  trial  at  Gushing,  Payne  county,  Okla.,  on  the  Ist 
day  of  November,  1909,  and  to  all  and  each  said  defendant  duly 
objected  and  excepted.  That  on  Monday,  November  1,  1909,  the 
county  court  of  Payne  county  convened  and  opened  in  regular 
term  at  towp  of  Gushing,  Pavne  county,  Okla.,  with  Hoii.  P.  D. 
Mitchell,  cotmty  judge,  present  as  presiding  judge;  and  there 
were  also  present  Lulu  M.  Regnier,  county  court  stenographer 
and  ex  officio  clerk  of  county  court,  Al  Gbldsby,  deputy  sheriff,  J. 
W.  Beece,  county  attorney,  and  also  other  attorneys. 

'That  on  said  Monday,  November  1,  1909,  the  county  court 
of  Payne  county,  Okla.,  sitting  at  town  of  Gushing,  took  up  in 
order  all  cases  set  for  trial  for  that  day,  and  by  reason  of  other  cases 
standing  for  trial  with  priority,  the  case  of  State  v.  Balph  Brown 
was  not  called  for  trial  until  Tuesday,  the  2d  day  of  November, 
1909.  That  afterwards  on  November  1,  1909,  the  said  defendant 
duly  filed  in  the  county  court  at  Gushing,  Okla.,  his  special  ap- 
pearance and  objection  to  the  jurisdiction  of  paid  county  court 
sitting  at  Gushing  to  try  said  cause  or  to  make  any  order  or  pro- 
ceedings therein,  for  the  reason  tiiat  said  court  sitting  at  Gush- 
ing had  no  jurisdiction  to  try,  hear,  or  determine  the  same,  or  to 
maJce  any  order  or  proceeding  therein,  which  objection  was  by 
the  county  court  sitting  at  Gushing  in  all  things  overruled,  to 
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which  action  of  the  court  the  defendant  at  the  time  duly  excepted. . 
That  on  November  2,  1909,  the  said  cause  was  called  for  trial, 
and  the  objection  of  the  defendant  to  the  jurisdiction  of  the  court 
having  been  overruled,  and  the  defendant  having  excepted  thereto  as 
aforesaid,  all  at  the  town  of  Gushing,  Okla.,  the  court  ordered 
said  trial  to  proceed;  and  thereupon  a  jury  was  duly  impaneled, 
and  said  cause  was  tried  at  the  town  of  Gushing,  Okla.,  by  a  jury, 
and  afterwards  on  the  same  day  said  jury  returned  into  the  court 
sitting  at  the  town  of  Gushing  as  aforesaid  their  verdict  finding 
the  defendant  guilty  as  charged  in  the  information,  and  fixing 
his  punishment  at  a  fine  of  $200  and  imprisonment  in  the  coimty 
jail  for  90  days.  That  afterwards  on  the  4th  day  of  November, 
1909,  the  defendant  filed  in  said  county  court  sitting  at  Gush- 
ing his  motion  for  a  new  trial,  one  of  the  grounds  therein  stated 
being  that  said  court  sitting  at  Gushing  had  no  jurisdiction  to 
hear,  try,  or  determine  said  cause,  or  to  make  any  order  or  pro- 
ceeding therein;  and  that  afterwards  on  November  5,  1909,  the 
said  motion  for  new  trial  was  heard  and  considered  by  the  said 
county  court  at  the  town  of  Gushing,  and  in  all  things  overruled, 
to  which  ruling  of  the  court  the  defendant  at  the  time  duly  ex- 
cepted. That  afterwards  on  said  November  5,  1909,  the  said  de- 
fendant filed  in  said  county  court  at  the  town  of  Gushing,  afore- 
said, his  motion  and  application  in  arrest  of  judgment,  which  mo- 
tion and  application  in  arrest  of  judgment  was  heard  and  con- 
sidered by  said  county  court  at  the  said  town  of  Gushing,  and  in 
all  things  overruled  when  so  sitting,  to  which  action  of  the  court 
the  defendant  at  the  time  duly  excepted. 

"That  thereafter  on  said  November  5,  1909,  the  said  county 
court,  while  sitting  at  the  town  of  Gushing  aforesaid,  sentenced 
the  said  defendant  in  said  cause  and  entered  upon  his  record  of 
the  proceedings  of  said  court  an  entry  thereof,  finding  him  guilty 
as  charged  in  the  information,  and  sentencing  him  as  a  punish- 
ment therefor  to  pay  to  the  state  of  Oklahoma  a  fine  of  $200  and 
to  serve  a  term  of  90  days  in  the  county  jail  of  said  county,  and 
ic\  pay  the  costs  of  the  prosecution,  to  which  action,  order,  and 
judgment  of  the  court  the  defendant  at  the  time  duly  excepted. 
That  a  true  and  correct  copy  of  said  judgment  and  sentence  is 
hereto  attached  as  ^Exhibit  A,^  and  made  a  part  hereof.  That 
0  commitment  on  said  judgment  and  sentence  was  issued  by  said 
county  court  on  the  5th  day  of  November,  1909,  and  said  de- 
fendant is  now  confined  in  coimty  jail  of  Payne  county,  Okla., 
by  W.  A.  Fox,  sheriff,  by  virtue  of  said  commitment  and  judg- 
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ment  and  sentence.  That  the  presence  before  this  court  of  Ralph 
Brown,  defendant,  is  hereby  waived.  That  said  defendant,  Ralph 
Brown,  at  all  times  herein  mentioned,  was  and  is  a  legal  resident 
of  the  immediate  vicinity  of  town  of  Gushing  and  within  two  miles 
of  the  county  court  room  in  said  town  of  Gushing.  That  said  de- 
fendant, Ralph  Brown,  on  the  vOth  day  of  October,  1909,  pre- 
sented his  appearance  bond  in  said  cause,  and  same  was  duly  ap- 
proved, and  he  was  at  liberty,  until  judgment  and  sentence  was 
passed  upon  him  on  November  5,  1909,  as  above.  That  said  ap- 
pearance bond  is  hereto  attached  as  ^Exhibit  B*  and  made  a  part 
hereof. 

'^Witness  our  hands  this  11th  day  of  November,  1909. 

"Freeman   E.   Miller, 
"For  Petitioner. 

"Ghas.  West,  Atty.  Gen., 

"Ghas.  L.  Moore,  Asst.  Attv.  Gen., 

"J.  W.  Reece,  Go.  Atty., 
"For  Respondent.^' 

Freeman  E.  Miller,  for  petitioner. 

Chas.  West,  Atty.  Gen.,  Chas,  L,  Moore,  Asst.  Atty.  Gen.,  and 
J.  W,  Reece,  Go.  Atty.,  for  the  State. 

DOYLE,  Judge  (after  stating  the  facts  as  above.)  This 
proceeding  presents  but  one  question.  Did  the  county  court  of 
Payne  county,  convened  at  the  court  town  of  Gushing,  have  juris- 
diction of  the  party  and  of  the  oflfense  for  which  he  was  tried? 

Article  13,  c.  19,  p.  255,  of  the  Session  Laws  of  1907-08  en- 
titled "An  act  tp  provide  for  holding  sessions  of  the  county  court 
of  Payne  county,  Oklahoma,  at  the  town  of  Gushing,  in  said 
county,"  provides  for  holding  sessions  of  the  county  court  of 
Payne  county  at  the  town  of  Gushing.  Section  2  of  said  act 
reads  as  follows: 

*^Sec.  2*.  The  jurisdiction  of  said  court  shall  be  the  same  in 
all  respects  as  if  exercised  at  the  county  seat.  Any  person  in- 
stituting proceedings  in  said  court  may  file,  at  the  time,  an  affi- 
davit, showing  that  tjie  convenience  of  the  parties  in  interest  re- 
quires the  hearing  to  be  had  at  said  town,  and  it  shall  be  so  or- 
dered; provided,  that  such  parties  may  subsequently  agree  to 
transfer  such  hearing  to  the  county  seat." 

The  petitioner  at  every  stage  of  the  proceedings  objected  to 
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iieing  tried  at  Cushing.  Counsel  for  petitioner  contends  that  the 
trial,  conviction,  and  sentence  in  the  county  court  of  Payne  county 
convened  at  Cushing  was  illegal,  null,  a^i  void  for  want  of  juris- 
diction, and  argues  ingeniously  that  the  affidavit  provided  for  in 
said  section  2^  is  a  necessaiy  prerequisite  to  obtaining  jurisdic- 
tion to  try  the  cause  at  the  town  of  Cushing.  He  places  particu- 
lar stress  upon  the  clause  fixing  the  time  the  affidavit  should  be 
filed.    That  portion  of  said  section  reads  as  follows: 

"Any  person  instituting  proceedings  in  said  court  may  file, 
at  the  time,  an  affidavit,  showing  that  the  convenience  of  the  par- 
ties in  interest  requires  the  hearing  to  be  had  at  said  town,  and  it 
shall  be  so  ordered.^' 

Counsel  in  his  brief  says: 

"The  phrase  *at  the  time'  can  refer  to  no  time  other  than 
the  time  when  the  proceedings  are  instituted,  and  in  this  case  they 
were  instituted  when  the  information  was  filed  on  September  30, 
1909.  They  certainly  had  been  'instituted'  long  before  October 
4.  1909,  when  defendant  was  arraigned  and  entered  his  plea  of 
not  guilty  to  the  charge,  and  long  before  October  15,  1909,  when 
the  defendant's  written  demand  for  a  trial  at  Stillwater  was  over- 
ruled by  the  county  court  and  when  the  county  attorney  filed  the 
affidavit  for  a  transfer  of  the  cause  to  the  town  of  Cushing.  As 
wo  view  it,  the  law  simply  means  that  the  county  court  at  Still- 
water never  has  jurisdiction  to  try  a  caute  except  by  retransfer 
under  the  agreement  of  the  parties  if  the  affidavit  for  transfer  has 
been  filed  at  the  time  the  proceedings  are  instituted,  and,  on  the 
other  hand,  if  the  affidavit  is  not  filed  'at  the  time'  the  proceedings 
are  instituted,  the  court  at  Stillwater  has  full  and  complete  juris- 
fliction  of  the  case,  from  which  it  cannot  be  ousted  by  an  affidavit 
subsequently  filed,  aft^r  arrai^ment  and  plea  and  written  demand 
for  trial  by  the  court  at  Stillwater." 

We  cannot  believe  that  this  contention  is  well  founded.  As 
we  view  this  provision,  it  furnishes  merely  a  rule  of  practice  ap- 
plicable in  a  certain  class  of  cases.  The  jurisdiction  of  the  coun- 
ty court  of  Payne  county  is  the  same  in  all  respects,  whether  the 
sessions  are  held  at  the  county  seat  or  at  Cushing. 
Section  1,  art.  7,  of  the  Constitution,  provides: 
"The  judicial  power  of  this  state  shall  be  vested  in  the  Sen- 
ate, sitting  as  a  court  of  impeachment,  a  Supreme  Court,  district 
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courts,  county  courts,  courts  of  justices  of  the  peace,  municipal 
courts,   and  such   other  courts,   commissions   or   boards,  inferior 
10  the  Supreme  Court,  as  may  be  established  by  law.'* 
In  section  11  of  said  article  7  it  is  provided: 
"There  is  hereby  established  in  each  county  of  this  state  a 
county  court,  which  shall  be  a  court  of  record.'* 
In  section  12  of  said  article  7  it  is  provided: 
"County  courts  shall  have  jurisdiction  concurrent  with  jus- 
tices of  the  peace  in  misdemeanor  cases,  and  exclusive  jurisdic- 
tion in  all  misdemeanor  cases  of  which  justices  of  the  peace  have 
not  jurisdiction." 

In  section  13  of  said  article  7  it  is  provided: 
"The  county  court  shall  be  held  at  the  coimty  seat,  but  the 
Legislature  may  provide  for  holding  sessions  of  the  county  court 
at  not  more  than  two  additional  places  in  the  county." 
Section  2007,  Snyder's  St.,  provides: 

"In  the  several  counties  of  this  state  commencing  on  the  first 
Mondays  of  January,  April,  July  and  October  of  each  year,  ex- 
cept as  otherwise  herein  provided,  county  court  shall  convene  at 
the  county  seat  and  continue  in  session  so  long  as  the  business 
may  require:  provided,  that  said  court  shall  always  be  open  for 
the  transaction  of  all  probate  business  in  their  respective  coun- 
ties.'" 

Section  2009,  Snyder's  St.,  further  provides: 
"If  there  is  only  one  place  other  than  the  county  seat  at  which 
it  is  provided  by  law  for  holding  terms  of  the  county  court,  the 
terms  of.  said  court  at  such  place  shall  commence  on  the  first  Mon- 
days of  February,  May,  August  and  November  of  each  year,  and 
continue  in  session  for  the  period  of  3  weeks,  if  the  public  busi- 
ness requires  it." 

It  appears  from  the  agreed  statement  that  the  October  term 
of  the  county  court  of  Payne  county  convened  at  Cushing  on 
Monday,  November  1st,  as  prescribed  by  section  2009,  Snyder's 
St.,  above  quoted,  and,  in  the  exercise  of  its  exclusive  jurisdiction 
to  try  this  class  of  misdemeanors,  the  petitioner  was  there  tried, 
convicted,  and  sentenced  for  a  violation  of  the  prohibition  law. 
Where  the  power  of  a  court  in  a  particular  matter  is  derived  di- 
rectly from  the  Constitution,  it  is  not  a  special  jurisdiction,  and 
jurisdiction  will  be  presumed  unless  the  contrary  appears  of  record. 
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Ex  parte  Earl  Howard,  2  Okla.  Cr.  663,  103  Pac.  663.     Section 
5137,  Snydert  St.,  proTides: 

"The  proceedings  of  this  court  are  construed  in  the  same  man- 
ner, and  with  like  intendments,  as  the  proceedings  of  courts  of 
general  jurisdiction,  and  to  its  records,  orders,  judgments  and  de- 
crees, there  are  accorded  like  force,  effect  and  legal  presumption  as 
to  the  records,  orders,  judgments  and  decrees  of  district  courtt?." 

We  are  of  opinion  that  the  manner  and  method  of  assign- 
ing criminal  cases  for  trial  by  the  county  couri;  of  Pa^ne  county, 
at  the  county  seat  or  at  the  town  of  Gushing,  is  not  jurisdictional, 
and  therefore  does  not  present  a  question  that  will  be  reviewed  in 
a  habeas  corpus  proceeding.  In  section  6207,  Snyder's  St.,  it  is 
provided  that: 

"No  court  or  judge  shall  inquire  into  the  legality  of  any 
judgment  or  process,  whereby  the  party  is  in  custody,  or  discharge 
him  when  the  term  of  commitment  has  not  expired  in  either  of 
the  cases  following:  ♦  ♦  ♦  (2)  Upon  any  process  issued  on 
any  final  judgment  of  a  court  of  competent  jurisdiction.'^ 

Upon  principles  which  may  be  considered  well  settled  by  a 
series  of  decisions  of  this  court,  the  writ  of  habeas  corpus  does 
not  lie  to  correct  mere  irregularity  of  procedure,  where  there  is 
jurisdiction.  There  must  be  illegality  or  irregularity  suflScient  to 
render  the  proceedings  void  for  want  of  jurisdiction.  Ex  parte 
Charles  Johnson,  1  Okla.,  Cr.  414,  98  Pac.  461 ;  In  re  Oeo.  Mc- 
Naught,  1  Okla.  Cr.  528,  99  Pac.  241 ;  Ex  parte  Flowers,  2  Okla. 
Cr.  430,  101  Pac.  860;  Ex  parte  Earl  Howard,  supra;  Ex  parte 
Mingle,  2  Okla.  Cr.  708,  104  Pac.  68;  Ex  parte  Justus,  ante,  p. 
Ill,  104  Pac.  933. 

The  statutes  contain  37  acts  creating  county  court  towns.  It 
is  to  be  regretted  that  many  of  these  acts  were  drawn  carelessly 
and  with  a  total  disregard  of  legal  certainty,  and  there  seems  to 
have  been  no  effort  to  secure  uniformity  in  their  various  provis- 
ions. The  various  acts  were  necessarily  fruitful  of  legal  ques- 
tions. To  relieve  this  condition  the  general  law  was  passed,  to 
wit,  article  9,  c.  14,  p.  191,  Sess.  Laws  1909,  providing  for  uni- 
formity in  the  sessions  of  county  courts  in  the  several  counties  in 
the  state,  and  repealing  all  laws  in  conflict  therewith.     This  act 
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became  effective  June  11,  1909.  The  constitutionality  of  this 
law  is  unquestionable. 

Viewing  the  law  as  we  do,  the  application  for  writ  of  habeas 
corpus  for  the  release  of  the  petitioner  will  be  denied. 

FXJEMAN,  Pbbsiding  Judge,  and  OWEN,  Judgb,  concur. 


Ex  parte  Geo.  W.  McNaught. 

No.  A-353.     Opinion  Filed  December  18,   1909. 
(105   Pac.   1119.) 

Application  of  George  W.  McNaught  for  writ  of  habeas  cor- 
pus.    Application  denied,  and  case  dismissed. 

See,  also,  1  Okla.  Cr.  528,  99  Pac.  241 ;  1  Okla.  Cr.  260.  1(K) 
Pac.  27. 

Bessey  dc  Orwy,  for  petitioner. 

PER  CURIAM.  The  petitioner,  Geo.  W..  McNaught,  on  Oc- 
tober 11,  1909,  filed  in  this  court  an  application  for  a  writ  of 
habeas  corpus,  wherein  it  is  averred  that  he  is  unlawfully  re- 
strained of  his  liberty  by  R.  W.  Dick,  warden  of  the  state  peni- 
tentiary, at  and  in  said  penitentiary  at  McAlester,  Okla.  Counsel 
for  petitioner,  in  view  of  the  fact  that  an  appeal  has  been  taken 
by  said  petitioner  from  the  judgment  and  sentence  under  which 
he  is  now  held,  consent  that  this  cause  be  dismissed.  The  appli- 
cation is  therefore  denied,  and  said  cause  is  hereby  dismissed. 


3   Cr.— 22 
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Ex  parte  Edward  B.  Justus. 

No.  A -459.     Opinion  Filed  December  18,    1909. 
(105   Pac.   1119.) 

Petition  of  Edward  B.  Justus  for  writ  of  habeas  corpus. 
Petition  denied. 

Eubanks  &  Elder  and  Chas.  T.  Keller,  for  petitioner. 

PEE  CUEIAM.  The  petitioner,  Edward  B.  Justus,  on 
December  3,  1909,  filed  in  this  court  a  petition  signed  and 
verified  by  his  oath,  wherein  he  avers  that  he  is  unlawfully 
restrained  of  his  liberty  by  one  R.  E.  Bader,  sheriff  of  Kay 
county,  at  and  in  the  common  jail  of  said  county.  For  the  rea- 
sons stated  therein,  petitioner  prays  that  the  writ  of  habeas  cor- 
pus be  allowed,  and  that  he  be  discharged.  On  said  day  there 
was  also  filed  an  agreed  statement  of  facts.  We  do  not  deem  it 
necessary  to  further  consider  this  cause  than  to  state  that  in  the 
case  of  Ex  parte  JvMus,  ante,  p.  Ill,  104  Pac.  933,  opinion  ren- 
dered October  25,  1909,  the  petitioner  was  by  decision  of  this  court 
remanded  to  the  custody  of  the  sheriff  of  Kay  county,  with  direc- 
tion to  the  district  court  of  said  county  to  proceed  in  accordance 
with  the  views  of  this  court  as  expressed  in  said  opinion.  For 
this  i*eason,  the  application  for  a  writ  of  habeas  corpus  is  denied. 


F.  M.  Speece  v.  State. 

No.  A- 389.     Opinion   Filed   December   20,   1909. 

(105   Pac.   1119.) 

Error  from  Canadian  County  Court;  H.  L,  Fogg,  Judge. 

T.  M.  Speece  was  convicted  of  violation  of  the  prohibition 
law  and  brings  error.     Dismissed. 
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Frame,  Roherson  &  Roberson,  for  plaintiflE  in  error. 

PER  CUBIAM.  T.  M.  Speece,  plaintiff  in  error,  was  con- 
victed in  the  county  conrt  of  Canadian  county  for  a  violation  of 
the  prohibition  law,  and  was  on  the  27th  day  of  October,  1908, 
sentenced  to  pay  a  fine  of  $100  and  be  confined  in  the  county 
jail  of  Canadian  county  for  a  period  of  60  days,  and  if  said  fine 
of  $100  and  costs,  amounting  to  $ ,  be  not  paid,  said  defend- 
ant be  confined  in  said  county  jail  an  additional  time  in  pro- 
portion of  one  day.  for  each  $2  of  the  fine  and  costs  aforesaid. 
On  October  26,  1909,  there  was  filed  in  this  court  his  petition  in 
error  and  case-made,  together  with  proof  of  notice  of  appeal.  On 
December  11,  1909,  there  was  filed  in  this  court  on  behalf  of 
said  plaintiff  in  error  a  dismissal  of  said  appeal.  Wherefore, 
without  consideration  by  the  court  of  said  cause,  said  appeal  is 
hereby  dismissed,  with  direction  to  the  county  court  ot  Cana- 
dian county  to  cause  the  judgment  and  sentence  to  be  carried  into 
execution. 


Chas.  H.  Hast  v.  Territory. 

No.  1502,  Okla.  Ter.    Opinion  Piled  December   20,   1909. 
(105  Pac.   1118.) 

Appeal  from  District  Court,  Pottawatomie  County;  B.  F.  Burwell, 

Judge. 

Charles  H.  Hast  was  convicted  of  crime,  and  appeals.  Dis- 
missed. 

Chas,  West,  Atty.  Gen.,  and  Chas,  L.  Moore,  Asst.  Atty.  Gen., 
for  the  State. 

PEB  CUEIAM.  The  records  of  the  clerk  of  this  court  show 
that  on  April  20,  1904,  a  petition  in  error,  with  case-made  at- 
tached, in  the  above-entitled  cause,  was  filed  in  the   Supreme 
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cotirt  of  the  territory  of  Oklahoma,  and  that  upon  the  admission 
of  Oklahoma  as  a  state  said  cause  was  tiansf erred  to  the  Supreme 
Court  of  the  state  of  Oklahoma.  Upon  the  organization  of  the 
Criminal  Court  of  Appeals,  as  directed  by  statute,  the  Supreme 
Court  transferred  said  cause  to  this  court;  but  no  record,  petition 
in  error,  case-made,  or  briefs  have  ever  been  transferred  to  this 
court.  No  appearance  has  ever  been  made  in  this  court  on  behalf 
of  plaintiff  in  error, ,  although  said  cause  has  been  assigned  and 
continued  from  term  to  term  since  the  organization  of  this  court. 
It  appearing  that  plaintiff  in  error  has  abandoned  his  appeal,  for 
the  reasons  stated,  the  appeal  is,  on  the  motion  of  Assistant  At- 
torney General,  Charles  L.  Moore,  dismissed  for  want  of  prose- 
cution, with  direction  to  the  district  court  of  Pottawatomie  county 
to  cause  the  judgment  and  sentence  to  be  carried  into  execution. 


State  v.  George  Hopper. 

No.  872.     Opinion  Filed  January  4.  1910. 

(106  Pkc.   588.) 

INTOXICATING  LiaUORS— Statutes— Constitutionality  —  Possessio.* 
of  Prohibited  'Liquors — Information,  (a)  Section  1  of  article 
3  of  Senate  Bill  No.  61  <Lawe  1907-08,  p.  603,  c.  69),  i¥hi3fai 
makes  It  an  offense  to  have  possession  of  orohlbited  liquors 
with  the  Intention  of  violating:  any  of  the  provisions  of  the  act,, 
is  constitutional  and  valid. 

(b)  For  a  sufficient  Information  chargingr  the  defendant 
with  havlnff  possession  of  prohibited  liquors  with  the  intention 
of  violalinfiT  the  provisions  of  the  ^enforcement  act  see  opinlim. 

(Syllabus  by  the  Court) 

Appeal  from  Logan  County  Court;  J.  C.  Strang,  County  Judge. 

George  Hoflfer  was  indicted  for  having  in  his  possession  in- 
toxicating liquor  with  intent  to  sell.  Information  quashed,  and 
the  State  appeals.    Reversed. 
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On  the  18th  day  of  July,  1908,  an  information  was  filed  in 
the  county  court  of  Logan  county,  Okla.,  against  (Jeorge  Hoflfer, 
who  is  hereinafter  called  the  defendant,  which  information  is 
as  follows: 

'In  the  County  Court  of  Logan  County,  State  of  Oklahoma. 
The  State  of  Oklahoma,  v.  George  Hoffer,  Defendant.  Informa- 
tion for  Having  Possession  of  Liquor.  In  the  Name  of  and  by 
the  Authority  of  the  State  of  Oklahoma.  Comes  now  James  Hep- 
burn, county  attorney  in  and  for  Logan  County,  Oklahoma,  who 
prosecutes  for  and  on  behalf  of  said  State  in  all  Courts  sitting 
in  said  County,  and  duly  authorized  and  empowered  to  inform  of  aU 
offenses  committed  or  triable  therein,  and  gives  this  Court  to  know 
and  be  informed  that  heretofore,  to-wit,  on  or  about  the  17th  day 
of  July,  A.  D.  1908,  at  and  within  the  County  of  Logan,  and  State 
of  Oklahoma,  one  George  Hoffer  then  and  there  being,  did  then 
and  there  unlawfully,  wilfully  and  knowingly  have  the  posses- 
sion of  certain  spirituous,  vinous,  fermented  and  malt  liquors,  to- 
wit:- 60  pints  of  whisky  and  3  pints  of  beer,  with  intent  then 
and  there  on  the  part  of  him  the  said  George  Hoffer  of  violating 
the  provisions  of  the  liquor  laws  of  the  State  of  Oklahoma,  by 
then  and  there  selling  the  said  liquors,  the  said  George  Hoffer  not 
then  and  there  being  a  Superintendent  or  local  agent  and  author- 
ized by  law  to  have  possession  of  such  liquors.  Contrary  to  and 
in  violation  of  the  Statutes  in  such  case  made  and  provided,  and 
against  the  peace  and  dignity  of  the  State.  James  Hepburn, 
County  Attorney.  State  of  Oklahoma,  County  of  Logan — ss. :  L. 
D.  Muxlow  being  first  duly  sworn  on  oath  says  that  he  has  read 
and  knows  the  contents  of  the  within  and  foregoing  information, 
and  that  the  allegations  and  statements  therein  contained  are  true. 
L.  D.  Muxlow.  Subscribed  and  sworn  to  before  me  this  18th  day 
of  July,  A.  D.  1908.    J.  C.  Strang,  County  Judge." 

The  case  coming  on  for  trial,  the  defendant  filed  a  motion 
to  quash  and  set  aside  the  information  upon  the  following  grounds : 

'Tirst.  For  the  reason  that  said  information  does  not  state 
a  crime  under  the  laws  of  the  state  of  Oklahoma. 

^'Second.  For  the  reason  that  the  act  of  the  Legislature,  to 
wit.  Senate  Bill  No.  61,  under  which  the  charges  are  drawn,  is 
void  for  the  reason  that  said  act  embraces  more  than  one  subject. 

"Third.  For  the  reason  that  article  3  of  Senate  Bill  No.  61 
is  void  for  the  reason  that  said  article  3,  under  which  the  charges 
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in  the  above  information  is  made^  contains  subject-matter  not 
embraced  in  the  title  to  said  act,  and  also  different  subject-matter 
to  that  embraced  in  said  title. 

"Fourth.  For  the  reason  that  that  part  of  section  1  of  article 
3  of  Senate  Bill  No.  61,  under  which  this  information  is  drawn, 
and  which  reads,  ^or  to  have  the  possession  of  any  such  liquors 
with  the  intention  of  violating  any  of  the  provisions  of  this  act/ 
is  void,  for  the  reason  that  said  clause  embraces  new  and  different 
subject-matter  from  that  in  the  title  to  said  act.*' 

After  hearing  argument,  the  court  entered  judgment  as  fol- 
lows: 

"Now,  to  wit,  August  20,  1908,  the  above  cause  came  on  for 
hearing  on  a  motion  to  quash  the  information  for  the  reason  that 
that  part  of  section  1,  art.  3,  of  Senate  Bill  No.  61,  under  which 
this  information  is  drawn,  which  reads,  *0r  to  have  the  possession 
of  any  sivh  liquors  with  the  intention  of  violating  any  of  the 
provisions  of  this  act,*  is  void  for  the  reason  that  said  clause  em- 
braces a  new  and  different  subject-matter  from  that  in  the  title  to 
said  act.  After  argument  of  counsel,  the  oourt  suRtained  the* 
motion  to  quash  the  information  on  the  ground  above  stated,  and 
for  the  further  reason  that  the  title  to  the  act  under  which  the  in- 
formation is  drawn,  to  wit.  Senate  Bill  No.  61,  enumerates  of- 
fenses created  by  the  act,  and  does  not  enumerate  the  offense 
charged  in  the  information  in  this  case.  Under  the  well-known 
rule  of  construction  in  construing  statutes,  where  certain  things 
are  included  by  the  enumeration,  others  of  like  character  not 
therein  enumerated  are  excluded.  To  all  of  which  the  state  ob- 
jects and  excepts,  exception  allowed.  Sixty  (60)  days  to  make  a 
case  for  the  Supreme  Court.  Ten  (10)  days  for  which  to  suggest 
amendments.    Five  (5)  days  in  which  to  settle  and  sign  same/* 

The  case  is  regularly  before  this  court  on  appeal  prosecuted 
by  the  state. 

Charles  West,  Atty.  Gen.,  for  the  State. — Citing:  City  of 
Pond  Creek  t\  Haskell,  21  Okla.  711;  NoMe  State  Bank  v.  Has- 
kell, 22  Okla.  48;  In  re  Menefee,  22  Okla.  365;  In  re  County 
CommWs,  22 'Okla.  435;  State  ex  rel.  v.  Hooker,  22  Okla.  712"; 
State  v.  Schweiter,  27  Kan.  499;  Cooley,  Const.  Lim.  (7th  Ed.) 
p    204. 
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FURMAN,  Presiding  Judge  (after  stating  the  facts  as 
above).  This  court  approves  and  adopts  the  decision  of  the  Su- 
preme Court  of  Oklahoma  in  the  case  of  State  ex  rel,  Caldwell  v. 
Hooker,  22  Okla.  712,  98  Pac.  964,  the  syllabus  of  which  is  as 
follows : 

"An  act  (Laws  1907-08,  p.  694,  c.  69),  the  general  object 
of  which  was  to  prohibit  the  manufacture,  sale,  barter,  giving 
away,  or  otherwise  furnishing  of  intoxicating  liquors,  except  as 
therein  provided  for  medical,  industrial,  and  mechanical  purposes 
entitled  *An  act  to  establish  a  state  agency,  and  local  agencies  for 
the  sale  of  intoxicating  liquors  for  certain  purposes;  and  provid- 
ing for  referring  same  to  the  people ;  prohibiting  the  manufacture, 
iiale,  harter,  giving  away  or  otherwise  furnishing  of  intoxicating 
liquors,  except  as  herein  provided ;  providing  for  the  appointment 
of  an  attorney,  and  for  the  enforcement  of  the  provisions  of  this 
act;  making  an  appropriation  and  declaring  an  emergency* — ^is 
not  in  conflict  with  section  57,  art.  5  (Bunn's  Ed.  sec.  130),  of 
the  Constitution  of  Oklahoma,  because  the  title  contained  an  ab- 
stract of  the  contents  of  the  act;  the  Constitution  being- satisfied 
if  the  act  has  hut  one  general  subject,  and  that  is  fairly  indicated 
oy  the  title.  It  may  have  many  details,  but,  if  they  all  relate  to 
the  same  general  subject  or  object,  they  are  properly  included 
therein.** 

This  syllabus  is  supported  by  an  elaborate  and  well-reasoned 
opinion  by  Chief  Justice  Williams,  which  is  decisive  of  the  ques- 
tion herein  presented.  It  is  but  fair  to  the  able  judge  who  de- 
cided this  case  in  the  lower  court  to  call  attention  to  the  fact  that 
the  opinion  of  the  Supreme  Court  was  handed  down  some  months 
after  this  case  was  decided. 

We  are  of  the  opinion  that  that  part  of  section  1  of  article  3 
(page  603)  of  Senate  Bill  No.  61  which  makes  it  an  offense  for 
any  person  to  have  possession  of  any  prohibited  liquors  for  the  pur- 
pose of  violating  any  of  the  provisions  of  the  act  is  valid.  Mr. 
Cooley,  in  his  work  on  Constitutional  Limitations  (?th  Ed.)  p. 
204,  says: 

"The  history  and  purpose  of  this  constitutional  provision  are 
too  well  understood  to  require  any  elucidation  at  our  hands.  The 
practice  of  bringing  together  into  one  bill  subjects  diverse  in  their 
nature  and  having  no  necessary  connection,  with  a  view  to  com- 
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bine  in  their  favor  the  advocates  of  all,  and  thns  secure  the  pas- 
sage of  several  measures,  no  one  of  which  could  succeed  upon  its 
own  merits,  was  one  both  corruptive  of  the  legislator  and  dangerous 
to  the  state.  It  was  scarcely  more  so,  however,  than  another  practice, 
also  intended  to  be  remedied  by  this  provision,  by  which,  through 
dexterous  management,  clauses  were  inserted  in  bills  of  which 
the  title  gave  no  intimation,  and  their  passage  secured  through  leg- 
islative bodies  whose  members  were  not  generally  aware  of  their 
intention  and  effect.  There  was  no  design  by  this  clause  to  em- 
barrass legislation  by  making  laws  unnecessarily  restrictive  in  their 
scope  and  operation,  and  thus  multiply  their  number;  but  the 
framers  of  the  Constitution  meant  to  put  an  end  to  legislation  of 
the  vicious  character  referred  to,  which  was  little  less  than  a  fraud 
upon  the  public,  and  to  require  that  in  every  case  the  proposed 
measure  should  stand  upon  its  own  merits,  and  that  the  Legisla- 
ture should  be  fairly  satisfied  of  its  design  when  required  to  pass 
upon  it.^' 

The  bill  in  question  has  only  one  general  object,  viz.,  the  pro- 
hibition of  the  sale  of  the  liquors  therein  mentioned,  e:^oept  as 
therein  provided.  Making  it  a  crime  to  have  possession  of  such 
liquors  with  the  intention  of  violating  any  of  the  provisions  of 
the  act  is  not  inconsistent  with  the  general  object  of  the  bill,  but 
is  directly  in  support  of  it. 

The  information  is  suflBcient.  The  action  of  the  lower  court 
in  sustaining  the  demurrer  to  the  information  was  error,  and  the 
judgment  is  reversed. 

DOYTjE  and  OWEN,  Judges,  concur. 
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N.  N.  BONEPARTE  V.  UNITED  STATES. 

No.  197.     Opinion  Filed  January  5.  1910. 

(106  Pac.    347.) 

1.  APPEAL  AND  ERROR— Procedure  to  Perfect  Appeal.  An  ap- 
peal in  a  criminal  case,  when  taken  by  the  defendant,  is  per- 
fected by  nUng  a  petition  in  error  in  the  office  of  the  Clerk 
of  the  Criminal  Court  of  Appeals,  together  with  case-made,  or 
duly  authenticated  transcript  of  the  Judgment  and  proceedings 
attached  thereto,  and  by  filing  proof  of  service  of  notice  upon 
the  clerk  of  the  court  where  the  Judgment  is  entered,  and  notice 
upon  the  prosecuting  attorney  of  the  county,  stating  that  the 
api>ellant  appeals  from  the  Judgment. 

2.  SAME — Notice  of  Appeal — Dismissal.  An  appeal  to  the  Crimi- 
nal Court  of  Appeals  may  be  taken  bv  the  defendant  as  a 
matter  of  right,  from  any  judgment  against  him,  but  the  man- 
ner of  taking  and  perfecting  such  appeal  is  a  proper  matter 
for  legislative  control,  and  the  appeal  must  be  taken  in  the 
manner  prescribed  by  the  law;  and,  where  the  record  before  this 
court  fails  to  show  notices  of  appeal  and  proof  of  service  as 
required  by  law.  the  case  will   be   dismissed. 

(Syllabus  by  the  Court) 

Appeal  from  District  Courts  Latimer  County;  Malcolm  E.  Rosser, 

Judge. 

N.  N.  Boneparte  was  convicted  of  crime,  and  appeals.     Dis- 


J.  E,  Whitehead,  for  plaintiff  in  error. 

Ohdrles  L,  Moore,  Asst.  Atty.  Gen.,  for  the  State. 

DOYLE,  Judge.  Plaintiff  in  error,  N.  N".  Boneparte  was 
indicted  in  the  United  States  Court  for  the  Central  district  of 
the  Indian  Territory,  at  the  May  term,  1906,  at  McAlester  The 
charging  part  of  said  indictment  is  as  follows: 

''N.  N.  Boneparte,  on  the  26th  day  of  February,  A.  D.  1906, 
within  the  Central  district  of  the  Indian  Territory,  and  in  the 
South  McAlester  court  division  thereof,  fraudulently  and  felon- 
iously and  unlawfully  did  forge  and  counterfeit  a  certain  instru- 
ment of  writing  purporting  to  be  a  certain  bank  check,  which 
said  instrument  of  writing  is  of  the  tenor  following:     'Ardmore, 
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1.  T.      Feb.  12,  1906,  No.  .    The  City  Natinal  Bank.     Pay 

to  Simpson  Boneparte  or  bearer  $75.00  seventy  five  dollars. 
Mullen  &  Mullen* — with  the  intent  then  and  there  unlawfully, 
feloniously  and  fraudulently  to  defraud  another,  to  wit,  Mullen 
&  Mullen  and  the  City  Natinal  Bank  of  Ardmore,  Ind.  T.,  con- 
trary to  the  forms  of  the  statute  in  such  case  made  and  provided 
and  against  the  peace  and  dignity  of  the  United  States  of 
America." 

On  June  15,  1906,  the  defendant  waived  arraignment,  and 
pleaded  not  guilty,  and  filed  his  application  for  a  change  of  venue 
to  the  Wilburton  division  of  said  court.  On  January  10,  1908, 
the  defendant  appeared  before  the  district  court  of  Latimer 
county,  and  by  leave  of  the  court  withdrew  his  plea  of  not  guilty, 
and  filed  a  general  demurrer  to  the  indictment.  On  March  8, 
1909,  the  cause  was  called  for  trial,  a  jury  was  impaneled  and 
sworn  to  try  the  cause.  Upon  the  trial  the  jury  returned  a  ver- 
dict of  guilty,  and  assessed  the  punishment  at  two  years  in  the 
penitentiary.  On  March  10,  1908,  the  defendant  filed  motions 
in  arrest  of  judgment  and  for  a  new  trial,  which  motions  were 
overruled  by  the  court  and  exceptions  allowed.  Whereupon  the 
court  pronounced  judgment  and  sentence  in  accordance  with  the 
verdict,  defendant  prayed  an  appeal.  On  May  16,  1908,  there 
was  filed  in  the  Supreme  Court  a  petition  in  error,  with  what 
purported  to  be  a  case-made  attached.  Upon  the  organization  of 
the  Criminal  Court  of  Appeals  said  cause  was  duly  transferred 
to  this  court. 

On  July  9,  1909,  the  Attorney  General's  ofl&ce  filed  a  motion 
to  dismiss  the  appeal: 

"For  the  reason  that  no  case-made  has  been  signed,  settled, 
or  allowed,  as  required  by  law  in  this :  That  the  trial  judge  does 
not  certify  the  same,  except  that  he  certifies  that  it  was  agreed 
between  the  counsel  for  the  plaintiff  in  error  and  counsel  for 
defendant  in  error  that  the  same  ^contained  a  true  and  correct 
statement  of  all  the  pleadings,  orders,  and  judgments  had  in  such 
case,  so  far  as  necessary  for  the  presentation  of  the  questions  in- 
volved' ;  that  the  signatiare  of  the  presiding  judge  was  not  attested 
by  the  clerk  of  the  court,  and  the  seal  of  the  court  is  not  afiixed ; 
that  no  transcript  of  the  proceedings  in  said  cause  has  been  filed 
herein;  that  the  signature  of  the  clerk  of  said  court,  nor  the  seal 
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of  said  court,  anjrwhere  appears  on  the  case-made;  and  that  said 
record  presents  nothing  to  this  court  for  review/' 

On  July  29,  1909,  in  reply  to  the  motion  to  dismiss  the  ap- 
peal, plaintiff  in  error  filed  an  application  that  he  be  permitted 
to  withdraw  the  record  for  the  purpose  of  perfecting  the  same. 
On  behalf  of  the  state  this  application  is  objected  to  for  the  rea- 
son that  more  than  a  year  has  elapsed  since  the  date  of  the  judg- 
ment, and  there  is  nothing  in  the  record  before  this  court  show- 
ing notice  to  the  clerk  of  the  district  court  of  Latimer  county, 
and  notice  to  the  prosecuting  attorney  of  said  county,  that  the 
defendant  appeals  from  the  judgment  rendered.  We  are  of  opin- 
ion that  this  objection  is  well  taken.  Section  6949,  Snyder's  St. 
1909,  provides  as  follows: 

"An  appeal  is  taken  by  the  service  of  a  notice  upon  the  clerk 
of  the  court  where  the  judgment  was  entered,  stating  that  the 
appellant  appeals  ftom  the  judgment.  If  taken  by  the  defendant, 
a  similar  notice  must  be  served  upon  the  prosecuting  attorney.'' 

An  appeal  may  be  taken  to  this  court  as  a  matter  of  right  by 
the  defendant  from  any  judgment  against  him  in  the  district  or 
county  court,  uijder  the  prorisions  of  the  criminal  procedure  act. 
But  the  manner  of  perfecting  an  appeal  is  a  matter  of  statutory 
regulation.  An  appeal  must  be  taken  in  the  manner  prescribed 
by  law.  Article  16,  c.  89,  Procedure  Criminal,  Snyder's  St.  pre- 
scribes specific  and  definite  rules  of  practice  for  taking  appeals  in 
criminal  cases.  So  far  as  it  appears  by  the  record  in  this  case 
the  plaintiff  in  error  has  wholly  failed  to  comply  with  these  statu- 
tory provisions.  In  order  to  give  this  court  jurisdiction  the  no- 
tices prescribed  by  the  provision  quoted  must  be  served  upon  the 
clerk  of  the  court  and  upon  the  prosecuting  attorney,  and  under 
the  law  in  force  when  this  appeal  was  attempted  to  be  taken,  the 
proof  of  the  service  of  such  notices  or  a  waiver  of  the  same  must 
be  filed  with  the  record  in  this  court  within  a  year  from  date  of 
the  judgment.  That  was  not  done  in  this  case.  There  is  noth- 
ing in  the  record  before  us  which  confers  jurisdiction  upon  this 
court  to  consider  the  application  of  the  plaintiff  in  error  for  leave 
to  correct  the  record,  or  to  review  the  errors  assigned  in  the  pe- 
tition in  error.    Neither  is  there  a  proper  case-made  or  transcript 
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of  the  proceedings  in  said  case  attached  to  the  petition  in  error. 
Section  6077,  Snyder's  St.  1909,  provides  for  the  correction  of 
court  records  on  appeal  in  either  civil  or  criminal  cases. 

For  the  reasons  stated,  we  are  of  opinion  that  the  motion  to 
dismiss  the  appeal  should  be  sustained.  It  is  therefore  ordered 
that  the  purported  appeal  be,  and  the  same  is  hereby,  dismissed, 
and  the  cause  remanded  to  the  district  court  of  Latimer  county, 
with  direction  to  enforce  the  judgment  and  sentence. 

FTJKMAN,  Presiding  Judge,  and  OWEN,  Judge,  concur. 


E.  E.  Wilson  v.  State. 

No.  A-90.     Opinion  Filed  January  11.   1910. 

(106  Pac.   348.) 

APPEAL  AND  ERROR— Procadu re— Notice  of  Appeal— Necessity.  An 
appeal  in  a  criminal  case  when  taken  by  the  defendant,  is  per- 
fected by  filing:  a  petition  In  error  In  the  office  of  the  clerk  of 
the  Criminal  Court  of  Appeals  , together  with  case- made,  or 
duly  authenticated  transcript  of  the  Juderment  and  proceedlnfirs 
attached  thereto,  and  by  Ullng  proof  of  service  of  notice  upon 
the  clerk  of  the  court  where  the  Juderment  is  entered,  and  no- 
tice upon  the  prosecuting  attorney  of  the  county,  stating  that 
the   appellant  appeals   from    the    judgment. 

(Syllabus  by  the  Court.) 

Appeal  from   Orady  CoutUy  Caurt;  N.  M.   WUlmnis,  Judge. 

B.  B.  Wilson  was  convicted  of  a  violation  of  the  prohibition 
law,  and  appeals.     Dismissed. 

F,  E.  Riddle,  for  appellant. 

Fred  S.  CcUdwell,  Counsel  to  the  Governor,  and  B.  B.  Bare- 
foot, Co.  Atty.,  for  the  State. 

FEB  CUBIAM.  B.  B.  Wilson  was  tried  and  convicted,  in 
the  county  court  of  Grady  county,  of  a  violation  of  the  prohibi- 
tion law,  and  was  on  the  6th  day  of  March,  1908,  sentenced  to 
pay  a  fine  of  $400  and  cost,  and  to  be  imprisoned  for  30  days  in 
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the  county  jail.  On  February  8,  1909,  there  was  filed  with  the 
clerk  of  this  court  a  petition  in  error,  with  what  purported  to  be 
a  case-made  attached.  On  December  27,  1909,  Fred  S.  Caldwell, 
counsel  to  the  Governor,  and  as  attorney  for  the  state,  filed  a 
motion  to  dismiss  the  appeal,  which,  omitting  the  formal  part, 
is  as  follows: 

^'Special  Appearance  and  Motion  to  Dismiss.  Comes  now 
the  state  of  Oklahoma  by  its  attorney,  Fred  S.  Caldwell,  as  coun- 
sel to  the  (Jovemor,  and  appearing  specially  herein  for  the  pur- 
pose of  this  motion  only,  represents  to  this  honorable  court  a? 
follows:  More  than  one  year  has  elapsed  since  the  rendition  of 
the  judgment  from  which  plaintiff  in  error  undertakes  to  prose- 
cute this  appeal,  and  no  notices  of  appeal  were  ever  served  or  filed 
as  provided  and  required  by  section  6949  of  the  1909  Compiled 
Laws  of  Oklahoma.  Wherefore  the  state  of  Oklahoma  says  that 
this  court  is  without  jurisdiction  to  entertain  said  appeal,  and 
that  the  same  should  be  dismissed  at  plaintiff  in  error^s  cost.'* 

There  was  also  filed  proof  of  service  of  notice  of  said  motion 
to  dismiss,  as  required  by  the  rules  of  this  court.  Rule  6  subd. 
4  (1  Okla.  Cr.  xi;  101  Pac.  viii).  On  December  22,  1909,  in 
response  to  the  motion  to  dismiss  appeal,  counsel  for  plaintiff  in 
error  filed  his  aflBdavit  that  notices  as  required  by  statute  had 
been  served.  On  behalf  of  the  state,  this  showing  is  objected  to 
for  the  reason  that  more  than  a  year  has  elapsed  since  the  date 
of  the  judgment,  and  there  is  nothing  in  the  record  in  said  case 
before  this  court  showing  notice  to  the  derk  of  the  county  court 
of  Grady  county,  and  notice  to  the  prosecuting  attorney,  of  said 
county,  that  the  defendant  appeals'  from  the  judgment  rendered. 

We  are  of  the  opinion  that  the  objection  is  well  taken,  and 
the  motion  to  dismiss  should  be  sustained,  as  was  said  by  this 
court  in  Boneparie  v.  United  States,  ante,  p.  345,  106  Pac.  347: 

"An  appeal  may  be  taken  to  this  court  as  a  matter  of  right 
by  the  defendant  from  any  judgment  against  him  in  the  district 
or  counly  court,  under  the  provisions  of  the  criminal  procedure 
act.  But  the  manner  of  perfecting  an  appeal  is  a  matter  of  statu- 
tory regulation.  An  appeal  must  be  taken  in  the  manner  pre- 
scribed by  law.  Art.  16,  ch.  89,  Procedure  Criminal,  Snyder's 
St.,  prescribes  specific  and  definite  rules  of  practice  for  taking  ap- 
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peals  in  criminal  cases.  So  far  as  it  appears  by  the  record  in 
this  case,  the  plaintiff  in  error  has  wholly  failed  to  comply  with 
these  statutory  provisions.  In  order  to  give  this  court  jurisdic- 
tion the  notices  prescribed  by  the  provision  quoted  must  be  served 
upon  the  clerk  of  the  court,  and  upon  the  prosecuting  attorney. 
Under  the  law  in  force  when  this  appeal  was  attempted  to  be  taken 
the  proof  of  the  service  of  such  notices,  or  a  waiver  of  the  same, 
must  be  filed  with  the  record  in  this  court  within  a  year  from 
date  of  the  judgment.  That  was  not  done  in  this  case.  There 
is  nothing  in  the  record  before  us  which  confers  jurisdiction  upon 
this  court  to  consider  the  application  of  the  plaintiff  in  error 
for  leave  to  correct  the  record,  or  to  review  the  errors  assigned  in 
the  petition  in  error.** 

Section  6077,  Snyder's  St.  1909,  provides  for  the  correction 
of  court  records  on  appeal  in  either  civil  or  criminal  cases;  but 
this  statute  has  no  application  where  the  appeal  has  not  been 
taken  within  the  time  fixed  by  statute,  as  this  court  has  not 
acquired  jurisdiction. 

For  the  reasons  stated,  we  are  of  opinion  that  the  motion  to 
dismiss  the  appeal  should  be  sustained. 

It  is  therefore  ordered  that  the  purported  appeal  be,  and  the 
same  is  hereby,  dismissed,  and  the  cause  remanded  to  the  county 
court  of  Grady  county,  with  direction  to  enforce  the  judgment 
nnd  sentence. 


Ex  parte  William  Ridley. 

No.  A-328.     Opinion  Filed  January  11,  1910. 

(106  Pac.  •549.) 

PARDON— "Parol*"— Definition.  A  "parole,"  as  the  term  is 
used  in  criminal  law,  may  be  defined  as  the  release  of  a  con- 
vict from  imprisonment  upon  certain  conditions  to  be  observed 
by  him,  and  a  suspension  of  his  sentence  during  his  liberty 
thus  granted. 

PAIRDON— Parole — Power  to  Grant- Exclusive  Authority  of  Gov- 
ernor— Revocation.    Under    the    constitutional    provision    confer- 
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Ting  the  pardoning  power  upon  the  Governor  (Const,  art.  6. 
sec.  10),  the  Governor  has  exclusive  power  to  parole  a  convict, 
with  such  restrictions  and  limitations  as  he  may  deem  proper, 
and  upon  a  violation  hy  such  convict  of  the  terms  and  condi- 
tions of  his  parole,  the  Governor  has  power  to  revoke  his  parole, 
and  direct  that  such  convict  be  rearrested  and  returned  to  cus- 
tody, and  required  to  serve  out  the  unexpired  part  of  the  sen- 
tence of  the  court,  as  though  no  parole  had  been  granted,  even 
after  the  time  his  sentence  would  have  ended  but  f9r  the  sus- 
pension thereof  by  the  parole. 

3.  CONSTITUTIONAL  LAW— Due  Process  of  Law— <R«vooation 
of  Parole.  An  executive  order,  revoking  a  parole  for  violating 
a  condition  thereof,  and  directing  the  rearrest  and  return  to 
custody  of  the  convict,  is  not  violative  of  the  constitutional 
guaranty  *'that  no  person  shall  be  deprived  of  his  liberty  without 
due  process  of  law,"  and  "that  no  wSrrant  shall  issue  but  upon* 
probable  cause,  supported  by  oath  or  affirmation,"  since  being 
a  convict  at  large  by  executive  clemency,  which  he  has  accepted 
on  conditions  Included  therein,  the  convict,  upon  violation  of 
such  conditions,  is  merely  an  escaped  convct,  and  not  entitled 
to  invoke  such  constitutional  guaranty. 

4.  HABEAS  CORPUS — Parole  Conviot — Rearrest.  When  a  con- 
vict has  been  released  upon  a  parole,  and  where  said  parole  has 
been  revoked  by  order  of  the  Governor  for  violation  of  the  con- 
ditions thereof,  in  the  absence  of  a  statute  or  of  an  express 
provision  of  the  parole '  providing  for  a  hearing,  the  convict 
is  entitled  to  a  hearing  on  habeas  corpus,  before  the  Criminal 
Court  of  Appeals,  or  the  district  court  of  the  county  where  he  is 
held,  in  order  that  he  may  show,  if  he  can,  that  he  has  per- 
formed the  conditions  of  the  parole,  or  that  he  has  a  legal  ex- 
cuse for  having  not  done  so,  or  that  he  is  not  the  same  person 
who  was  convicted. 

5.  CONSTITUTIONAL  LAW  —  Pardoning  Power  —  Limitation- 
Statutes — Board  of  Pardons.  Under  section  10,  art  6,  of  the 
Constitution,  the  pardoning  power  is  vested  exclusively  in  the 
Governor  of  the  state,  and  any  law  which  restricted  this  power 
would  be  unconstitutional  and  void.  Held,  that  article  26.  c. 
89,  Snyder's  Comp.  St.  1909,  being  chapter  62,  p.  576,  Sess.  Law^ 
1907-1908,  entitled  "An  act  relating  to  the  granting  of  pardons; 
creating  a  board  of  pardons  and  defining  its  duties,"  in  con- 
ferring pardoning  powers  upon  other  state  officers,  and  restrict- 
ing the  €k)vemor  in  the  exercise  of  the  pardoning  power,  is  an 
unconstitutional  infringement  and  interference  upon  the  execu- 
tive power.  The  Constitution  only  vests  in  the  Legislature  the 
power  to  provide  by  law  regrulations  relative  to  the  manner  of 
applying  for  parcions. 

6.  CONSTITUTIONAL  LAW— Pardoning  Power  —  Infringement— 
Deduction  of  Time  for  Good  Behavior.  The  law  giving  to  pris- 
oners certain   deductions   from    their   term   of   imprisonment   for 
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fiTood  behavior  is  not  unconstitutional  as  an  infringement  of  the 
prerogative  of  the  Governor  to  ^pardon.  It  does  not  restrict  or 
interfere  with  this  power  in  any  way.  It  simply  fixes  the  term 
of  imprisonment  in  certain  cases  and  upon  certain  conditions, 
and  thus  enters  into  atid  becomes  a  part  of  the  judgment  and 
sentence  of  the  court 

(SyllaJbus  by  the  Court) 

Application  by  William  Bidley  for  writ  of  habeas  corpus  al- 
leging that  relator  was  illegally  restrained  of  his  liberty  by  W. 
M.  Gates,  Sheriff  of  Stephens  County.  Writ  denied,  and  peti- 
tioner remanded. 

Writ  heard  on  agreed  statements  of  facts  as  follows: 
"Agreed  Statements  of  Facts. 

"It  is  agreed  by  and  betweeen  the  petitioner,  William  Ridley, 
by  his  counsel,  E.  E.  Morris,  and  the  respondent  by  Charles  L. 
Moore,  Assistant  Attorney  General  of  Oklahoma,  that  the  peti- 
tioner, William  Ridley,  was  convicted  in  the  district  court  of 
Comanche  county,  territory  of  Oklahoma,  on  the  22d  day  of  No- 
vember, 1904,  for  the  crime  of  manslaughter,  and  sentenced  to  a 
term  of  four  years  in  the  penitentiary  of  the  territory  of  Okla- 
homa, then  located  at  Lansing,  in  the  state  of  Kansas;  that  he 
was  sentenced  and  began  his  term  on  July  11,  1905;  that  said 
William  Ridley  served  in  said  penitentiary  in  pursuance  of  said 
sentence  until  the  8th  day  of  February,  1908,  at  which  time  he 
was  paroled  by  Governor  Charles  N.  Haskell,  Governor  of  the 
state  of  Oklahoma.  A  copy  of  said  parole  is  hereto  attached, 
marked  ^Exhibit  A,^  and  made  a  part  of  this  agreement. 

"It  is  further  agreed  that  the  original  term  of  the  sentence 
of  four  years  expired  on  July  11,  1909,  but,  with  the  credit  for 
good  time  allowed  the  petitioner  under  the  law,  said  sentence  ex- 
pired on  November  8,  1908. 

"It  is  further  agreed  that  on  August  30,  1909,  the  said 
Charles  N.  Haskell,  Governor,  as  aforesaid,  summarily,  and  with- 
out notice  to  petitioner,  or  without  any  hearing,  revoked  said 
parole,  and  ordered  and  had  issued  his  warrant  of  arrest,  com- 
manding the  peace  oflRcers  of  the  state  to  arrest  the  petitioner  and 
confine  him  in  the  penitentiary  of  the  state  of  Oklahoma  to  serve 
out  the  remaining  portion  of  the  said  sentence  as  aforesaid. 

"That  in  pursuance  of  said  executive  order,  W.  M.  Cates, 
Sheriff  of  Stephens  county,  Okla.,  arrested  the  said  petitioner, 
and  he  is  now  in  the  custody  of  said  sheriff  in  the  said  county. 
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A  copy  of  said  revocation  or  executive  order  is  hereto  attached, 
marked  ^Exhibit  B/  and  made  a  part  of  this  agreement. 

'It  is  further  agreed  since  the  issuing  of  the  said  parole 
that  the  said  petitioner  has  not  been  convicted  of  the  violation  of 
any  of  the  criminal  laws  of  the  state  of  Oklahoma,  but  it  is 
agreed  that  said  Bidley  is  now  charged  with  the  crime  of  selling 
liquor  in  the  county  court  of  Stephens  county,  Okla.,  but  that 
said  offense  is  alleged  to  have  occurred  on  Jtdy  17,  1909. 

**It  is  further  agreed  that  petitioner  made  regular  monthly 
reports  to  the  Governor,  as  aforesaid,  up  until  the  date  said  orig- 
inal sentence  would  have  expired  by  allowence  to  petitioner  credit 
for  good  time. 

"E.  E.  MoRKis, 

*' Attorney  for  Petitioner. 
"Chas.  L.  Moobb, 

"Assistant  Attorney  General. 

"Revocation  of  Parole. 
"State  of  Oklahoma,  Executive  Department. 

**Whereas^  one  Will  Ridley  wap!  convicted  in  the  district 
court  of  Comanche  county,  Oklahoma  Territory,  of  the  crime  of 
manslaughter  in  the  second  degree  and  was  on  the  eleventh  day 
of  July,  A.  D.  1905,  sentenced  to  a  term  of  four  years  in  the 
territorial  prison  and  was  thereafter  confined  in  said  prison  un- 
der said  sentence  until  on  or  about  the  eighth  day  of  February, 
1908,  upon  which  last-named  day  the  undersigned  Governor  of 
the  state  of  Oklahoma  granted  a  parole  to  said  Ridley  upon  the 
express  conditions  therein  set  forth  as  follows,  to  wit: 

"First.  That  the  said  Will  Ridley  shall  immediately  go  to 
the  home  of  his  wife,  in  Duncan,  Stephens  county,  Oklahoma,  and 
there  remain  as  a  dutiful  husband  during  the  remainder  of  said 
sentence. 

"Second.  That  the  said  Will  Ridley  shall  report  in  writing  to 
the  Governor  of  the  state  of  Oklahoma,  every  thirty  days  after 
the  signing  of  this  parole,  during  th^  remainder  of  said  sentence 
and  that  the  said  Will  Ridley  will  abstain  from  the  use  of  intoxi- 
cating liquors,  and  to  remain  away  from  all  places  where  intoxi- 
cating liquors  are  sold  and  places  where  gambling  is  carried  on, 
and  will  avoid  all  evil  associations;  that  he  will  respect  the  laws 
of  the  state  of  Oklahoma,  and  conduct  himself  in  all  respects  as 
an  upright  citizen. 

"And  whereas,  it  has  been  made  to  appear  to  the  undersigned 
3  Cr.— 23 
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Governor  of  the  state  of  Oklahoma  that  said  Will  Ridlev  has  vio- 
lated the  terms  and  conditions  of  said  parole  in  this,  to  wit,  that 
he  has  not  conducted  himself  as  an  upright  citizen;  that  he  has 
>not  remained  away  from  illicit  places  and  questionable  resorts 
and  places  where  intoxicating  liquors  were  sold  as  by  the  terms 
of  his  parole  he  was  required  to  do,  but  that  on  the  contrary  he 
has  engaged  in  the  unlawful  sale  of  intoxicating  liquors  and  has 
otherwise  violated  the  terms  of  said  parole: 

**Now  therefore,  in  consideration  of  the  premises  and  by  vir- 
tue of  the  authority  in  me  vested,  I,  0.  N.  Haskell,  Governor  of 
the  state  of  Oklahoma,  do  hereby  annul,  cancel  and  revoke  the  said 
parole  granted  to  the  said  Will  Ridley  and  hereby  order  and  di- 
rect all  sheriflPs  and  other  police  officers  of  the  state  of  Oklahoma 
to  apprehend  the  said  Will  Ridley  wherever  he  may  be  found  and 
to  take  him  into  safe  custody  and  to  conduct  him  to  the  warden 
of  the  penitentiary  at  McAIester  and  the  said  warden  of  the  peni- 
tentiary is  hereby  ordered  and  directed  to  receive  said  Will  Rid- 
ley and  confine  him  for  that  portion  of  said  term  which  was  un- 
expired at  the  date  of  said  parole,  in  accordance  with  the  terms 
of  the  original  judgment  and  sentence  of  said  court,  a  certified 
copy  of  which  is  hereto  attached. 

"In  testimony,  I  have  hereunto  set  my  hand  and  caused  the 
great  seal  of  the  state  of  Oklahoma  to  be  hereto  affixed  this 
thirtieth  day  of  August  in  the  year  of  our  Lord,  one  thousand 
nine  hundred  and  nine  and  of  the  independence  of  the  United 
States  of  America  the  one  hundred  and  thirty-third. 

''[Seal.]  C.  N.  Haskell, 

^'Governor  of  the  State  of  Oklahoma. 
"Attest: 

"Bill  Cross,  Secretary  of  State." 

The  cause  was  submitted  on  briefs  December  22,  1909. 

E,  E,  Morris,  for  petitioner. — Citing:  Ex  parte  Prout,  12 
Idaho,  494,  and  State  v.  Home,  52  Fla.  125. 

Charles  West,  Atty.  Gen.,  and  Charles  L.  Moore,  Asst.  Atty. 
Gen.,  for  the  state.     No  copy  of  brief  reached  the  reporter. 

DOYLE,  Judge.  'The  'proposition  presented  involves  the 
power  of  the  Governor  to  grant  parols  and  to  revoke  paroles  upon 
a  violation  of  the  conditions  thereof,  after  the  expiration  of  the 
period  of  time  designated  in  the  sentence  of  imprisonment.  Our 
Constitution  confers  on  the  Governor  the  power  to  grant,  after 
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conviction,  paroles  and  pardons.  Section  10,  art.  6,  of  the  Con- 
stitution is  as  follows: 

'The  Governor  shall  have  power  to  grant,  after  conviction, 
reprieves,  commutation,  paroles,  and  pardons  for  all  offenses,  ex- 
cept cases  of  impeachment,  upon  such  conditions  and  with  such 
restrictions  and  limitations  as  he  may  deem  proper,  subject  to 
such  regulations  as  may  be  prescribed  by  law.  He  shall  commu- 
nicate to  the  Legislature,  at  each  regular  session,  each  case  of  re- 
prieve, commutation,  parole,  or  pardon,  granted,  stating  the  name 
of  the  convict,  the  crime  of  which  he  was  convicted,  the  date 
and  place  of  conviction  and  the  date  of  commutation,  pardon,  ])m- 
role,  or  reprieve." 

The  First  Legislature  passed  an  act  creating  a  board  of  par- 
dons, defining  its  duties.  Chapter  62,  p.  576,  Sess.  Laws  1907- 
1908,  the  same  being  article  26,  c.  89,  Snyder's  Comp.  St.  1909. 
This  board  consists  of  the  State  Superintendent  of  Public  In- 
struction, the  President  of  the  Board  of  Agriculture,  and  the 
State  Auditor.  Its  duties  are  to  hold  regular  meetings  at  the 
office  of  the  Secretary  of  State,  on  the  second  Monday  of  each 
month,  and  such  special  meetings  as  the  president  or  any  two 
members  may  direct,  and  to  receive  applications  for  pardons  or 
commutation  of  punishment,  fix  a  date  for  the  hearings,  and 
cause  a  copy  of  the  order  to  be  published,  and  within  20  days 
after  the  hearing  of  any  case  to  file  with  the  Secretary  of  State 
its  decision  in  writing  and  transmit  a  copy  of  said  decision  to 
the  Governor.     The  act  further  provides  that: 

^*No  pardons,  nor  paroles  shall  be  erranted  by  the  Governor 
until  he  shall  present  the  matter  to  and  obtain  the  advice  of  the 
Board  of  Pardons  and  Parole,  but  he  may  commute  death  sen- 
tence of  persons  to  imprisonment  for  life.'' 

Under  our  Constitution  the  pardoning  power  is  vested  ex- 
clusively in  the  Governor  of  the  state,  and  any  law  which  restricted 
this  power  would  be  unconstitutional  and  void.  The  co-ordinate 
departments  of  the  government  have  nothing  to  do  wiTh  the  par- 
doning power,  except  that  the  Legislature  may  by  law  provide 
how  applications  may  be  made,  and  is  entitled  to  a  report  at  each 
regular  session  of  the  action  taken.  People  v.  Brown,  54  Mich. 
15,  19  N.  W.  571;  People  v.  Moore,  62  Mich.  496,  29  N.  W.  80; 
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People  V.  Cummings,  88  Mich.  249,  50  N.  W.  310,  14  L.  B.  A. 
286;  U.  8.  v,  Wilson,  7  Pet.  150,  8  L.  Ed.  640;  Ex  paHe  WeUs, 
18  How.  307,  15  L.  Ed.  421;  Ex  paHe  Garland,  4  Wall.  333, 
18  L.  Ed.  366;  Rich,  Governor,  v.  Chamberlain,  Wardm,  104 
Mich.  436,  62  N.  W.  584,  27  L.  R.  A.  573.  The  power  con- 
ferred by  section  10  of  the  Constitution  is  practically  unrestricted^ 
and  the  exercise  of  executive  clemency  is  a  matter  of  discretion. 
It  cannot,  howef er,  be  treated  as  a  privilege.  It  is  as  much  an 
ofBcial  duty  as  any  other  act.  It  is  vested  in  the  Governor,  not 
for  the  benefit  of  the  convict  only,  but  for  the  welfare  of  the  peo- 
ple, who  may  properly  insist  upon  the  performance  of  that  duty 
by  him  if  a  pardon  or  parole  is  to  be  granted. 

Chief  Justice  Marshall  in  U.  S.  v.  Wilson,  supra,  said: 
*^A  pardon  is  an  act  of  grace,  proceeding  from  the  power  in- 
trusted with  the  execution  of  the  laws,  which  exempts  the  individ- 
ual on  whom  it  is  bestowed  from  the  punishment  the  law  inflicts 
for  a  crime  he  has  committed.  It  is  the  private,  though  official^ 
act  of  the  executive  taagistrate,  delivered  to  the  individual  for 
whose  benefit  it  is  intended.^' 

"A  parole,  as  the  term  is  used  in  criminal  law,  may  be  de- 
fined as  the  release  of  a  convict  from  imprisonment  upon  certain 
conditions  to  be  observed  by  him,  and  a  suspension  of  his  sen- 
tence during  his  liberty  thus  granted.*'  (A.  &  E.  Enc.  vol.  24,. 
p.  552.) 

This  constitutional  provision  is  self-executing,  and  we  be- 
lieve that  the  legislative  act  creatiiig  the  Board  of  Pardons  is 
clearly  unconstitutional  and  void.  In  it  the  Legislature  has  at- 
tempted to  confer  pardoning  power  upoi  other  state  oflBcers,. 
which  is  clearly  an  unconstitutional  interference  and  infringment 
upon  the  executive  power. 

In  support  of  this  conclusion  we  adopt  the  language  and  co- 
gent reasoning  of  Justice  Hooker,  in  the  case  of  Rich,  Oovemor,^ 
V.  Chamierlain,  Warden,  supra,  wherein  a  similar  constitutional 
provision  was  construed;  the  Michigan  Legislature  having  passed 
an  act  creating  a  board  of  pardons,  consisting  of  four  members, 
appointed  by  the  Governor. 

"There  are  many  reasons  why  a  power  of  this  kind  should 
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be  confined  to  the  highest  executive  officer.  It  involves  a  wide 
discretion.  The  proceedings  upon  the  trial  may  be  reviewed.  New 
evidence  may  be  taken  upon  which  to  rest  the  pardon  thus,  in 
effect,  granting  a  new  trial.  It  may  be  ex  parte,  after  the  wit- 
nesses have  disappeared  or  are  dead.  It  may  and  often  is  based 
upon  an  alleged  refonn  of  an  offender.  Youth  or  age  may  fur- 
nish an  excuse  for  its  exercise.  Petitions  which  a  good-natured 
public  sign  without  reading,  and  importunities  of  interested  per- 
sons and  friends,  may  be  expected  wherever  there  is  hope  of  suc- 
cess. It  is  therefore  of  the  highest  importance  to  the  public  that 
this  power  should  be  carefully  exercised,  and  that  the  fullest  re- 
sponsibility should  rest  upon  the  person  to  whom  it  is  confided. 
The  office  of  Governor  seems  to  be  generally  considered  the  proper 
one  with  which  to  lodge  such  responsibility,  and  the  public  have 
the  right  to  insist  upon  his  performance  of  the  duty.  Not  only 
is  it  beyond  the  power  of  the  Legislature  to  impose  the  duty  upon 

'others,  but  it  should  not  in  any  way  lessen  his  responsibility  to 
the  public,  when  he  sets  aside  the  judgment  of  court  and  jury 
by   opening   the   doors    of   a   prison    to    a   convicted    felon.     If 

'  the  act  in  question  does  this,  it  should  not  be  sus- 
tained. The  effect  of  it  is  to  establish  a  sort  of  tribunal  open  to 
convicts,  where  the  question  of  whether  they  should  be  pardoned 
or  be  licensed  to  go  at  large  may  be  tried.  The  conclusion  reached 
— i.  e.,  the  result — accompanied  by  a  recommendation,  must  be 
certified  to  the  Governor,  wlio  then  grants  or  refuses  a  pardon, 
as  he  may  think  advisable. 

'*We  understand  that  the  practice  of  this  board  is  to  con- 
duct its  investigations  with  care  and  thoroughness,  to  require  no- 
tice to  be  given  to  the  authorities,  to  reduce  proof  to  writing, 
and  to  return  the  same,  with  a  report  in  detail,  to  the  Governor. 
This,  however,  seems  to  be  under  rules  of  its  own  devising,  or 
prescribed  by  the  Governor,  for  the  act  requires  nothing  of  the 
kind.  This  is  unimportant  however,  as  it  might  be  remedied  by 
legislation.  But  the  vital  defect  in  the  act  is  that  it  tends  to 
substitute  the  judgment  of  the  board  for  that  of  the  Governor.  It 
can  be  truly  said  that  the  opinions  of  the  board  need  not  be  con- 
trolling. But  the  tendency  is  naturally  to  offer  an  opportunity, 
if  not  an  inducement,  to  an  overburdened  magistrate,  to  depend 
upon  the  judgment  of  a  board  in  which  he  has  confidence,  and 
which  has  made  a  more  careful  investigation  than  he  has  made, 
and  to  act  upon  the  recommendation  of  such  board,  while  the 
public  have  a  right  to  the  fullest  exercise  of  his  own  understand- 
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ing  and  judgment,  which  they  have  signified  by  their  Constitu- 
tion that  they  desire.  This  right  should  not  be  thwarted  or  placed 
in  jeopardy  by  a  law  whose  natural  result  may  be  expected  to 
contravene  the  spirit  of  the  constitutional  provision.  A  loose 
exercise  of  the  pardoning  power  is  greatly  to  be  deplored.  It  is 
inexcusable.  It  is  a  blow  at  good  order,  and  is  an  additional 
hardship  upoti  society,  in  its  conflict  with  crime  and  criminals — 
a  conflict  which  is  irrepressible,  and  in  which  the  criminal  has 
many,  and  possibly  undue,  advantages.  The  erection  of  a  court 
of  pardons  is  of  such  doubtful  expediency,  oflPering,  as  it  does, 
an  opportunity  to  the  convict — practically  within  the  doors  of 
every  prison — ^to  press  his  suit  for  pardon,  max  it  should  never 
be  permitted  until  the  people  have  signified  a  willineness  that 
the  safeguards  placed  in  their  Constitution  be  removed.  The 
erection  of  a  court  of  pardons  is  to  invite  unworthy  application?. 
A  practice  grows  up*  It  offers  a  premium  to  pardon-brokers,  and 
the  pardon,  in  place  of  remaining  a  matter  of  high,  executive  dis- 
cretion, based  upon  legitimate  clemency,  degenerates  to  a  routine 
award  of  a  committee,  to  be  obtained  and  justified  by  compliance 
with  fixed  rules,  and  sought  as  an  assertion  of  right  rather  than 
clemency.  This  section  contemplates  that  the  Legislature  may 
regulate  the  manner  of  applying  for  pardons,  but  this  should  not 
be  construed  to  confer  the  power  to  limit  the  discretion  of  the 
Governor  to  grant  pardons,  or  to  require  any  other  oflBcer  to  first 
pass  upon  the  question.  All  power  is  taken  from  the  Legislature 
except  that  of  regulating  the  manner  of  applying  to  the  execu- 
tive. Act  150  [Pub  Laws  1893,  p.  248]  does  not  profess  or  at- 
tempt to  do  this.  Its  title  is  silent  upon  the  one  and  only  sub- 
ject in  relation  to  pardons  which  the  Constitution  permits  the 
Legislature  to  act  upon.  It  nowhere  provides  how  applications  for 
pardons  shall  be  applied  for,  or  that  such  applications  shall  be 
uniform.  It  does  not  regulate  applications  for  pardons.  It  pro- 
vides for  a  board,  which  must  act  in  cases  wnere  petitions  are 
filed,  and  gives  no  authority  to  the  board  to  act  in  the  absence  of 
petitions.  It  seems  to  regulate  the  board  which  the  act  creates, 
instead  of  regulating  the  manner  of  making  application  to  the 
only  officer  authorized  to  grant  pardons.  Under  the  claim  that 
it  is  prescribing  a  manner  of  applying  for  a  pardon  it  imposes 
a  duty  to  investigate  and  report,  and  professes  to  authorize  the 
Governor  to  act  upon  such  report  and  reconmiendation.  If  this 
means  anything,  it  is  that  the  Governor  might  lawfully  forego 
any  investigation,  and  act  upon  the  recommendation  of  the  board. 
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substituting  their  judgment  for  his  own.  The  answer  to  this  is 
that  we  cannot  suppose  that  the  Governor  will  pay  any  attention 
to  the  recommendation,  because  the  Constitution  imposes  a  duty 
upon  him.  The  act  does  not  regulate  the  methods  of  applying 
for  pardons.  It  does  provide  /or  a  sort  of  investigation,  which  we 
are  told  that  the  Legislature  intended  should  be  disregarded.  In 
my  opinion,  this  was  not  the  legislative  intent.  On  the  contrary, 
it  was  expected  that  the  Governor  would  do  just  what  the  Legis- 
lature undertook  to  provide  that  he  might  do,  viz.,  act  upon  the 
report  and  recommendation  without  personal  investigation.  If 
there  was  no  board  of  pardons,  a  governor  would  not  be  likely  to 
feel  at  liberty  to  grant  a  pardon  upon  a  mere  application,  without 
investigation.  If  he  did,  such  a  practice  would  not  meet  public 
approval,  nor  would  it  be  a  proper  discharge  of  his  duty.  Yet 
the  act  in  question  provides  that  he  may  do  that  ven'  thing,  and, 
to  sustain  the  act,  the  argument  must  be  made  that  the  Ijegisla- 
ture  did  not  mean  what  the  language  expressly  states,  but  intended 
that  the  report  and  recommendation  should  be  whollv  disregarded 
by  the  Governor. 

*^Our  attention  has  not  been  called  to  a  case  involving  the 
question  that  has  been  discussed.  Our  own  investigation  has  dis- 
closed that,  by  most  state  Constitutions,  the  pardoning  power  is 
lodged  with  the  Governor,  as  it  is  with  the  president  under  the 
federal  Constitution.  In  several  states  the  power  of  the  Gov- 
ernor is  restricted,  possibly  to  cut  off  any  danger  of  an  undue 
exercise  of  the  power.  In  most  of  those,  however,  the  consent  of 
the  Governor  is  indispensable.  It  is,  however,  a  significant  fact, 
and  one  that  bears  forcibly  upon  this  case,  that  we  have  found  no 
instance  where  a  board  has  been  created  by  statute,  but  invariably 
by  constitutional  provisions." 

This  section  of  the  Constitution  in  express  terms  provides 
that  the  Governor  shall  have  power  to  grant  paroles  upon  ''such 
conditions  and  with  such  restrictions  and  limitations  as  he  may 
deem  proper."  It  must  be  conceded  that  under  this  clause  of 
said  section  of  the  Constitution  the  Governor  may,  upon  the 
granting  of  a  parole,  attach  such  conditions  as  he  sees  fit,  so  long 
as  they  are  not  immoral,  illegal,  or  impossible  of  performance, 
provided  they  are  to  be  kept  and  performed  or  complied  with  dur- 
ing the  term  for  which  the  prisoner  was  sentenced  by  the  judg- 
ment of  the  court.     Coimsel  for  petitioner  contends  that,  as  the 
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agreed  statement  of  facts  shows  that  petitioner  had  not  violated 
any  of  the  conditions  of  h^s  parole  until  after  the  expiration  of 
the  period  of  time  designated  in  the  sentence  of  imprisonment, 
"the  Governor  is  without  power  to  revoke  the  parole/' — citing 
Ex  parte  Prout,  12  Idaho,  494,  86  Pac.  275,  5  L.  R.  L  (N.  S.) 
1064.  In  that  case  the  judgment  provided  that  the  term  of  im- 
prisonment should  commence  to  run  from  the  date  of  defendant's 
delivery  to  the  warden,  and  by  a  divided  court  it  was  held  that 
a  condition  off  the  parole  was  .illegal  because  it  extended  be- 
yond the  term  for  which  the  defendant  was  sentenced,  and 
thereby  increased  the  punishment  imposed  by  the  judgment.  Jus- 
tice Sullivan  dissented  in  a  strong,  well-reasoned  opinion.  The 
doctrine  of  that  case  has  no  application  here. 

Under  the  provisions  of  Procedure  Criminal  (article  14,  c. 
89,  Snyder's  Comp.  St.  1909),  after  a  plea  or  verdict  of  guilty 
the  court  must  render  judgment,  and  assess  the  punishment  or 
penalty  prescribed  by  law.  The  time  fixed  for  executing  a  judg- 
ment and  sentence,  or  for  the  commencement  of  its  execution,  is 
not  one  of  its  essential  elements,  and,  strictly  speaking,  is  not  a 
part  of  the  judgment  and  sentence.  The  essential  part  of  the 
judgment  and  sentence  is  the  punishment,  and  the  amount  there- 
if,  without  reference  to  the  time  when  it  shall  be  executed.  Ex- 
cept in  cases  where  the  defendant  has  been  convicted  of  two  or 
more  offenses,  before  judgment  of  either,  the  order  of  the  court 
in  reference  to  the  time  when  the  sentence  shall  be  executed  Is 
not  material.  Expiration  of  the  time  without  imprisonment  is 
in  no  sense  an  execution  of  the  judgment  and  sentence.  Hollon 
V.  Hopkins,  21  Kan.  638;  Dolm's  Case,  101  Mass.  219;  State  v. 
Cockerham,  24  N.  C.  204;  Ex  parte  Bell,  56  Miss.  282;  Re  Ed- 
wards, 43  N.  J.  Law,  555,  39  Am.  Rep.  610. 

^*While,  as  a  general  rule,  the  imprisonment  begins  with  the 
sentence,  and  the  sentence  is  subject  to  existing  vidid  laws,  the 
imprisonment  may  be  suspended  by  appellate  or  other  judicial 
proceedings  or  by  reprieve,  or  otherwise;  and  the  period  during 
which  the  imprisonment  may  be  suffered  may  be  interrupted  by 
escape,  or  be  changed  by  the  pardoning  power,  so  long  as  the 
change  does  not  increase  the  penalty  imposed  by  the  sentence,  or 
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18  not  otherwise  illegal/'  {State  v.  Home,  52  Fla.  125,  42 
South.  388,  7  L.  R.  A.  (N.  S.)  719.  See,  also.  In  re  Uinden, 
112  Wis.  523,  88  N.  W.  645;  Ex  paHe  Wadleigh,  82  Cal.  518, 
23  Pac.  190;  Re  CanfiM,  98  Mich.  644,  57  N.  W.  807.) 

'*The  release  of  a  prisoner  on  parole  does  not  amount  to  a 
commutation  of  his  sentence;  since  it  does  not  change  his  punish- 
ment into  a  less  severe  one;  the  sentence  remaining  in  force,  and 
the  prisoner,  while  enjoying  his  liberty,  being  liable  to  be  re- 
imprisoned  at  any  time."     (A.  &  E.  Enc.  vol.  24,  p.  553.) 

In  Fuller  v.  State,  122  Ala.  32,  26  South.  146,  45  L.  R.  A. 
502,  82  Am.  St.  Rep.  17,  the  court  says: 

"The  parole  does  not  in  any  wise  displace  or  abridge  the 
sentence;  it  merely  stops  its  execution  for  a  time  only,  it  may 
be,  or  indefinitely,  it  may  prove — it  suspends,  not  destroys.  The 
suspension  is  like  that  which  occurs  constantly  in  the  administra- 
tion of  criminal  laws  where  the  defendant  appeals  from  the  judg- 
ment of  conviction.  The  execution  of  the  sentence  is  by  the  ap- 
peal superseded  and  postponed  pending  the  appeal;  and,  if  the 
judgment  is  aflSrmed,  the  execution  of  the  sentence  thereupon  be- 
gins and  continues  for  the  period  set  down  originally  in  the  judg- 
ment. So  the  word  is  used  in  this  statute ;  and  upon  condition 
broken,  the  sentence,  which  has  all  along  hung  in  its  entirety 
over  the  liberty  of  the  paroled  convict,  is  to  be  executed  upon  him 
'as  though  no  parole  had  been  granted  to  him.'  This  is  the  plain 
meaning  of  the  statute;  and,  so  interpreted,  it  involves  of  neces- 
sary consequence  the  proposition  that  upon  condition  broken  even 
after  the  time  at  which  the  sentence  would  have  ended  but  for 
its  suspension,  the  convict  may  still  be  remanded  to  custody  that 
the  unserved,  and  hence  unexpired,  part  of  the  sentence — that  part 
which  he  was  released  from  serving  during  the  period  of  durance 
originally  specified — may  be  executed  upon  him.'  So  the  law  is 
written.'' 

The  conditions  of  the  parole  in  this  case  refer  to  the  judg- 
ment and  sentence  to  be  affected  by  it  in  its  legal  and  proper  as- 
pect. The  conditions  cannot  be  said  to  be  immoral,  or  to  be 
impossible  of  performance  during  the  life  of  the  petitioner;  nor 
can  it  be  illegal,  since  the  particular  period  of  time  within  whicli 
the  sentence  is  to  be  suffered  by  the  convict  as  specified  in  the 
judgment  and  sentence  is  not  a  part  of  the  judgment  and  sen- 
tence, except  so  far  as  it  fixes  the  quantum  of  time  that  ha  must 
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suffer  such  penalty,  and  the  conditions  imposed  are  not  forbidden 
by  law,  and  do  not  increase  the  punishment  imposed  by  the  court. 
If  the  particular  period  of  time  fixed  by  the  court  within  which 
the  execution  of  the  sentence  of  imprisonment  was  to  be  fully 
performed  is  extended,  or  held  in  abeyance  or  postponed,  the  time 
or  duration  of  imprisonment  is  not  thereby  increased,  and  the  in- 
terruption of  the  execution  of  the  judgment  and  sentence  during 
the  time  the  petitioner  was  at  liberty  under  the  parole  was  se- 
cured to  him  by  his  acceptance  of  the  conditions  thereof,  and  the 
petitioner  cannot  complain  of  it. 

If  a  condition  of  the  parole  upon  which  petitioner  secured 
liis  release  from  imprisonment  has  been  violated  by  him,  the  pa- 
role may  be  revoked,  and  the  petitioner  may  be  rearrested  and 
compelled  to  undergo  so  much  of  the  original  sentence  as  he  had 
not  suffered  at  the  time  of  his  release.  State  v.  Home,  52  Fla. 
125,  42  South.  388,  7  L.  R.  A.  (N.  S.)  719;  State  v.  Barnes, 
32  S.  C.  14,  10  S.  E.  611,  6  L.  B.  A.  743,  17  Am.  St.  Eep.  832; 
12  Cyc.  p.  968;  Ex  parte  Marks,  64  Cal.  29,  28  Pac.  109,  49 
Am.  Rep.  684.  The  petitioner  accepted  and  agreed  to  the  condi- 
tions of  the  parole,  thereby  securing  his  release  from  imprison- 
ment, and  he  is  bound  by  its  terms  and  conditions.  One  of  the 
conditions  of  the  parole  was  that  defendant,  "Will  Ridley,  will 
abstain  from  the  use  of  intoxicating  liquors,  and  to  remain  away 
from  all  places  where  intoxicating  liquors  are  sold,  and  places 
where  gambling  is  carried  on  and  will  avoid  all  evil  associations; 
that  he  will  respect  the  laws  of  the  state  of  Oklahoma,  and  con- 
duct himself  in  all  respects  as  an  upright  citizen,"  The  violation 
of  this  condition  of  the  parole  renders  it  null  and  void,  and  upon 
the  revocation  by  the  Governor  for  such  violation  the  status  of  the 
petitioner  is  as  though  he  had  never  been  paroled.  The  law  im- 
poses the  obligation  to  complete  the  term  of  imprisonment  fixed 
by  the  judgment  and  sentence  as  though  no  parole  had  been 
granted,  and  petitioner  should  be  returned  to  serve  the  remainder 
of  his  term  of  imprisonment. 

When  a  convict  has  been  released  upon  a  parole,  his  rearrest 
and  return  to  custody  by  an  executive  order  revoking  the  parole 
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is  not  in  violation  of  the  constitutional  ^aranty  "that  no  per- 
son shall  be  deprived  of  his  liberty  without  due  process  of  law^' 
or  ''that  no  warrant  shall  issue  but  upon  probable  cause  supported 
by  oath  or  afBmiation/^  since  being  a  convict  at  large  by  executive 
clemency,  which  he  has  accepted  on  conditions  included  therein, 
upon  the  violation  of  any  of  such  conditions  he  is  merely  an  es- 
caped convict,  and  not  entitled  to  invoke  such  constitutional  guar- 
ranty.  However,  a  convict  who  has  been  released  upon  a  parole, 
and  apprehended  upon  the  revocation  thereof,  in  the  absence  of  a 
statute  or  of  an  express  provision  in  the  parole  giving  him  the 
right  to  a  hearing  before  a  court  having  jurisdiction,  may  upon 
an  application  for  writ  of  habeas  corpus  averring  the  facts  show 
that  he  has  fully  performed  the  conditions  of  the  parole,  or  that 
he  has  a  legal  excuse  for  not  having  done  so,  or  that  he  is  not  the 
same  person  who  was  convicted.  If  it  be  determined  upon  the 
hearing  of  such  application  that  there  has  not  been  a  violation  of 
or  noncompliance  with  the  condition  or  conditions  of  the  parole, 
or  if  the  petitioner  shall  show  to  the  satisfaction  of  the  court 
some  valid  reason  or  excuse  for  such  violation  or  noncompliance, 
he  should  be  discharged  from  custody,  but  if  a  violation  of  or 
noncompliance  with,  the  condition  or  conditions  of  the  pa- 
role be  shown  to  the  satisfaction  of  the  court  without 
out  any  legal  reason  or  excuse  therefor,  the  petitioner  should  be 
remanded  to  custody,  and  ordered  to  have  the  original  sentence 
imposed  upon  him  duly  executed,  or  so  much  thereof  as  has  not 
been  already  suffered. 

In  the  matter  of  "the  credit  for  good  time  allowed  petitioner 
under  the  law"  the  parole  and  its  revocation  in  no  way  affects  it. 
Under  our  Constitution  it  is  the  duty  and  prerogative  of  the  leg- 
islative department  to  define  crime  and  fix  the  maximum  and 
minimum  penalty,  and  to  fix  by  law  the  kind  and  manner  of 
punishment,  and  to  provide  such  disciplinary  regulations  for 
prisoners,  not  in  conflict  with  the  fundamental  law,  as  the  Legis- 
lature deems  best.  It  is  the  duty  of  the  judicial  department  to 
try  offenders  against  those  laws,  and  upon  conviction  to  sentence 
them  under  the  statute.    The  Governor  has  no  authority,  and  has 
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not  attempted  to  insert  as  a  provision  of  the  parole,  that  a  revo- 
cation of  its  provisions  should  work  a  forfeiture  of  the  statutory 
diminution  of  sentence  for  good  conduct  while  in  prison.  Such 
a  condition  as  a  consequence  of  the  revocation  of  the  parole 
would  in  effect  require  petitioner  to  serve  a  longer  term  than 
that  for  which  he  had  been  sentenced,  and  would  therefore  be 
illegal.  We  are  of  opinion,  upon  an  examination  of  the  author- 
ities and  upon  principle,  that  an  act  of  the  Legislature  specifically 
defining  credits  for  good  behavior,  in  existence  at  the  date  of  the 
judgment  against  the  prisoner,  becomes  a  part  of  the  sentence  and 
inheres  into  the  punishment  assessed,  and  is  not  an  invasion  of 
the  constitutional  prerogative  of  the  Governor. 

It  having  been  brought  to  the  attention  of  the  sheriff  of 
Stephens  county,  the  respondent  in  this  case,  that  by  executive 
order  it  became  the  duty  of  all  sheriffs  and  other  peace  officers 
of  the  state  to  apprehend  the  said  William  Ridley,  wherever  he 
may  be  found,  and  to  take  him  into  safe  custody,  and  to  conduct 
him  to  the  warden  of  the  penitentiary  at  McAlester,  the  respon- 
dent as  sheriff  acted  within  his  authority  in  arresting  and  detain- 
ing him  in  custody.  It  appearing  that  the  arrest  and  detention 
of  the  petitioner  is  warranted  under  the  conditions  of  the  pa- 
role, by  which  he  secured  his  release  from  imprisonment,  the  writ 
of  habeas  corpus  is  denied. 

It  is  by  the  court  ordered  that  petitioner  be  remanded  to  the 
custody  of  the  sheriff  of  Stephens  county,  and  by  him  to  be  de- 
livered to  the  warden  of  the  state  penitentiary  at  McAlester,  there 
to  serve  the  remainder  of  the  original  sentence  imposed  upon 
him  until  the  same  shall  be  fully  executed. 

Writ  denied,  and  petitioner  remanded. 

FURMAN,  Presiding  Judge,  and  OWEN,  Judge,  concur. 
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C.  B.  Cahlisle  v.  State. 

No.  A- 87.  ■  Opinion  Filed  January  11,   1910. 

(106  Pac.   349.) 

APPEAL  AND  ERROR — Notice  of  Appeal.  In  order  to  perfect  an 
appeal  to  this  court  by  a  defendant,  notice  of  such  appeal  must 
be  served  lipon  the  county  attorney  and  the  clerk  of  the  court 
where  the  judgrment  was  rendered,  as  is  provided  by  section 
6949,  Snyder's  Comp.  Laws  Okla.  1909. 

(Syllabus  by   the  Court) 

Appeal  from  Haskeil  County  Court;  A.  L.  Beckett,  Judge. 

C.  B.  Carlide  was  convicted  of  violating  the  prohibition  law, 
and  appeals.     Dismissed. 

C,  F.  Mitche^lj  for  plaintiff  in  error. 
Fred  S.  CaldwelU  for  the  State. 

PER  CURIAM.  Notice  of  appeal  was  not  served  upon  the 
county  attorney  or  upon  the  clerk  of  the  court  in  which  the  judg- 
ment was  rendered,  as  is  required  by  section  6949  of  Snyder^s 
Comg.  Laws  Okla.  1909. 

The  state's  motion  to  dismiss  the  appeal  upon  this  ground 
must  therefore  be  sustained.  Boneparte  v.  State,  ante,  p.  34t5, 
106  Pac.  347. 
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A.  J.  Bailey  v.  State. 

No.  A-86.     Opinion  Filed  January  11»  1910. 

(106  Pac.  348.) 

APPEAL  AND  ERROR— Notice  of  Appeal.  In  order  to  perfect  an 
appeal  to  this  court  by  a  defendant,  notice  of  such  appeal  must 
be  served  upon  the  county  attorney  and  the  clerk  of  the  court 
where  the  judgment  was  rendered,  as  is  provided  by  section 
6949,  Snyder's  Comp.  Laws  Okla.  1909. 

(Syllabus  toy  the  Court) 
Appeal  from  Haskell  County  Court;  A.  L,  Beckett,  Judge. 
A.  J.  Bailey  was  convicted  of  crime,  and  appeals.   Dismissed. 
Fred  8.  Caldwell,  for  the  State. 

PEE  CURIAM.  Notice  of  appeal  was  not  served  upon  the 
county  attorney  or  upon  the  clerk  of  the  court  in  which  the  judg- 
ment was  rendered,  as  is  required  by  section  6949  of  Snyder^s 
Comp.  Laws  Okla.   1909. 

The  state's  motion  to  dismiss  the  appeal  upon  this  ground 
must  therefore  be  sustained.  Boneparte  v.  State,  ante,  p.  345, 
106  Pac.  347. 


State  v.  E.  J.  Johnston. 

No.   A-6.     Opinion   Piled   January   12,   1910. 

(106  Fac.   1134.) 

Error  from   Coal  County   Court;  R,   H.   Wells,  Judge. 

Information  against  E.  J.  Johnson.    From  the  judgment,  the 
State  brings  error.     Dismissed. 

Fred  S,  Caldwell,  counsel  to  the  Governor,  and  James  R. 
Wood,  Co.  Atty.,  for  the  State. 
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PER  CUBIAM.  Upon  motion  of  counsel  for  the  state, 
plaintiflf  in  error  in  said  cause,  the  appeal  herein  is  hereby  dis- 
missed. 


Willie  Bradford  v.  State. 

No.   A-7.     Opinion   Filed   January  13.    1910. 
(106   Pac.   535.) 

1.  APPEAL    AND    ERROR    —    Defective    Record  —  Dismiesal.     (a> 

Section  S951,  Snyder's  Comp.  Laws  Okla.  1909,  requiring  the 
case-made  or  transcript  of  the  record  to  contain  a  copy  of  the 
judgment  from  which  the  appeal  is  prosecuted,  is  mandatory, 
and,  when  such  Judgment  is  not  contained  in  the  case-made  or 
transcript   of  the  record,   the   appeal   will   be   dismissed. 

2.  APPEAL    AND    ERROR   —   Service   of    Case- Made— Time,     (b) 

The  case- made  must  be  served  before  the  statutory  time  for 
such  service  has  expired  or  before  the  expiration  of  the  time 
allowed  by  the  court,  if  the  statutory  time  has  been  extended 
by  the  court,  and  if  this  is  not  done  any  service  of  such  case- 
made  after  the  expiration  of  such  time  Is  void,  and  no  court 
has  power  to  settle  and  sign  a  case- made  upon  such  service. 

(Syllabus  by  the  Court) 

Appeal  from  Okmulgee  County  Court;  J.  L,  Newhouse,  Judge, 

Willie  Bradford  was  convicted  of  a  violation  of  the  prohibi- 
tion law,  and 'appeals.    Dismissed. 

Whitfield  &  Oamble  and  Brown  &  Stewart,  for  appellant. 
Fred  S.  Caldwell,  for  the  State. 

FUEMAN,  Presiding  Judge.  The  state  moves  to  dismiss 
this  appeal  upon  two  grounds,  viz.:  First,  that  the  pretended 
case-made  does  not  contain  the  judgment  of  the  trial  court,  from 
which  defendant  prosecutes  this  appeal  and  which  he  seeks  to 
have  reversed.  Second,  that  the  petition  in  error  alleges  that 
judgment  was  rendered  against  defendant  on  the  25th  day  of 
May,  1908,  and  that  the  alleged  case-made  was  not  served  within 
the  time  prescribed  by  law  for  such  service,  and  that  the  county 
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judge  had  not  granted  an  order  extending  the  time  within  which 
the  case  must  be  served. 

First.  Section  6951,  Snyder's  Comp.  Laws  Okla.  1909, 
among  other  things,  provides: 

"The  plaintiff  in  error  shall  file  with  his  petition  in  error  a 
transcript  of  the  proceedings  containing  the  final  judgment  or 
order  sought  to  be  reversed,  vacated  or  modified,  or  the  original 
case-made,  as  hereinafter  provided,  or  a  copy  thereof.  The  plain- 
tiflf  in  error  shall  attach  to  and  file  with  the  petition  in  error  the 
original  case-made  filed  in  the  court  below,  or  a^  certified  trans- 
cript of  the  record  of  said  court.'' 

It  is  seen  from  this  that  the  statute  in  plain  and  mandatory 
language  requires  that  the  judgment  from  which  the  appeal  is 
prosecuted  shall  be  presented  to  us  by  the  transcript  of  the  pro- 
ceedings or  embodied  in  the  case-made.  In  either  event  the  rec- 
ord so  presented  must  be  certified  to  as  the  law  directs;  if  not 
so  certified  to,  this  court  would  have  no  means  of  judging  of  its 
authenticity. 

In  McLellan  v.  State,  2  Okla.  Cr.  633,  103  Pac.  877,  this 
court  said: 

^'This  question  was  passed  upon  by  the  Supreme  Court  of 
Oklahoma  Territory  in  Sproat  v.  Durland,  7  Okla.  230,  64  Pac. 
458.  In  that  case  the  record  contains  the  following:  'Otto  C. 
Durland  v.  Samuel  Sproat.  No.  1,551.  Come  now  the  plaintiff 
and  defendant,  by  their  counsel  and  waive  a  jury  and  consent 
to  a  trial  by  court;  and  J.  M.  Owens  is  sworn  and  testified  on 
behalf  of  plaintiff,  and  plaintiff  and  defendant  rest;  and  judg- 
ment is  rendered  herein  for  plaintiff  and  against^  the  defendant, 
per  journal  entry;  and  defendant  excepts  to  ^id  judgment,  and 
is  given  30  days  to  make  and  serve  a  case-made  for  the  Supreme 
Court,  and  10  days  given  to  suggest  amendments,  and  to  be 
closed  on  five  days'  notice.'  There  is  no  certificate  of  the  clerk 
that  this  is  a  copy  of  the  judgment  rendered  in  said  cause,  and  it 
is  not,  and  it  does  not  purport  to  be,  a  judgment.  It  is  simply 
a  recital  of  the  fact  that  a  judgment  was  rendered,  and  shows  on 
its  face  that  a  journal  entry  was  to  be  filed,  showing  what  the 
judgment  of  the  court  was.  It  has  frequently  been  held  by  ap- 
pellate courts  that  the  form  of  a  judgment  is  not  to  be  treated 
as  fatal,  if  it  appears  that  it  was  intended  to  be  a  judgment,  and 
it  can  be  determined  whom  the  judgment  was  in  favor  of,  and 
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whom  against^  and  what  the  court  ordered  or  decreed  should  be 
done,  together  with  the  amount  of  recovery,  if  there  was  a  money 
judgment.  But  what  is  not  intended  for  a  judgment  of  the  court 
cannot  be  treated  as  a  judgment,  and  it  is  clear  from  what  we 
have  before  us  that  the  entry  set  out  was  not  intended  for  the 
judgment  of  the  court.  This  court  will  not  review  the  proceedings 
of  the  trial  court  in  any  case,  unless  the  record  contains  a  copy 
of  the  final  judgment  or  final  order  of  the  court  from  which  the 
appeal  is  taken.  Oardenhire  v.  Burdick,  7  Okla.  212,  54  Pac. 
483.  In  Brown  v.  Territory,  15  Okla.  362,  82  Pac.  647,  the  court 
said:  'The  case-made  contains  no  copy  of  the  judgment  of  the 
district  court;  nor  does  it  contain  any  statement  that  a  judgment 
of  conviction  was  rendered  against  the  defendant,  the  plaintiflF  in 
error;  neither  does  the  record  contain  any  motion  for  new  trial. 
There  is  a  recital  that  a  motion  for  new  trial  was  filed,  presented, 
and  overruled ;  but  we  have  no  means  of  knowing  what  it  contains, 
or  upon  what  the  plaintiff  in  error  relied  as  ground  for  new  trial 
in  the  court  below.  We  cannot  consider  the  alleged  errors  em- 
braced in  the  petition  in  error  upon  so  defective  a  record.  It  is 
the  judgment  of  trial  court  tliat  the  plaintiff  in  error  is  entitled 
to  appeal  from.  There  is  nothing  to  inform  this  court  that  any 
judgment  has  ever  been  rendered.'  An  appeal  does  not  lie  to  this 
court  from  any  ruling  or  order  made  by  the  trial  court  before 
final  judgment  is  rendered  and  sentence  has  been  pronounced. 
When  a  final  judgment  is  rendered,  and  an  appeal  is  taken  there- 
from, then  anv  and  all  rulings  or  orders  made  during  the  trial  are 
subject  to  review  by  this  court,  if  properly  saved  by  exceptions  and 
contained  in  the  cases-made  or  transcripts  of  record.*' 

There  is  no  transcript  of  the  record  in  this  case  certified  to 
by  the  clerk  of  the  court.  What  purports  to  be  the  case-made 
does  not  contain  the  judgment.  Under  our  statutes  and  the 
former  adjudications  of  the  Supreme  Court  of  Oklahoma  and  of 
this  court,  we  are  without  jurisdiction  to  consider  this  appeal  be- 
cause the  judgment  of  conviction  is  not  in  what  purports  to  bt- 
the  record  before  us. 

Second.  Section  6951,  Snyder's  Comp.  Laws  Okla.,  among 
other  things,  provides: 

"The  case  so  made,  or  a  copy  thereof,  shall  within  thirty  days 
after  the  judgment  or  order  is  entered  be  served  upon  the  oppo- 
site party,  or  his  attorney,  who  may,  within  three  days  thereafter, 

3  Cr.— 24. 
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soggeBt  tnwndmentB  thereto  in  writing,  and  present  the  same  to 
the  party  making  the  case,  or  his  attorney/' 

It  is  alleged  in  the  petition  in  error  filed  in  this  case  that  the 
judgment  was  rendered  against  the  defendant  on  the  25th  day  of 
May,  1908.  In  what  purports  to  be  tiie  case-made,  we  find  the 
following : 

'%  the  undersigned  attorney  for  the  state  in  the  fore- 
going suit,  certify  that  the  foregoing  case  was  duly  served  on  mo 
this  26th  day  of  June,  1908.  Joe  S.  Eaton,  Prosecuting  Attorney, 
by  Geo.  C.  Beidleman,  Asst  County  Atty.** 

The  month  of  May  has  31  days.  So,  excluding  the  day  on 
which  the  judgment  was  rendered  and  the  day  on  which  service 
of  what  is  claimed  to  be  the  case-made  was  had,  the  30  days  pre- 
acribed  by  the  statute  within  which  the  case-made  must  be  served 
had  expired.  It  is  true  that  the  trial  court  had  the  power  to  ex- 
tend the  time  within  which  a  case-made  might  be  served.  But  no 
such  extension  is  shown  in  this  record.  Therefore  when  the  time 
prescribed  by  statute  had  expired,  no  court  or  judge  had  the  power 
to  extend  the  time  for  so  doing.  This  has  been  repeatedly  passed 
upon  by  the  Supreme  Court  of  Oklahoma.  In  Abel  v.  Blair,  3 
Okla.  401,  41  Pac.  342,  the  Supreme  Court  said: 

'This  grant  of  additional  time,  made  on  July  3,  1894,  for  60 
days,  expired  on  the  Ist  day  of  September  1894,  and  the  judge 
of  the  district  court  had  no  power,  on  September  5,  1894,  to  grant 
any  additional  time,  and  the  service  of  the  case-made,  and  the  set- 
tlement of  the  case-made  served  after  the  time  for  making  and 
serving  the  same  had  elapsed,  were  void.  Aetna  Life  Insurance 
Co.  V.  Koons,  26  Kan.  215;  Ingersoll  v.  Yates,  21  Kan.  90.  To 
this  case-made,  which  we  have  held  void,  is  attached  the  plead- 
ings, the  special  findings  of  fact  and  conclusions  of  law,  and  ex- 
ceptions thereto,  in  the  court  below,  and  plaintiff  in  error  asks 
that  the  errors  assigned  be  considered  upon  this  record  by  treating 
it  as  a  transcript,  instead  of  a  ease-made.  This  might  be  done  if 
the  copies,  or  purported  copies,  of  these  pleadings,  findings,  and 
oonclusions  were  certified  by  the  clerk  of  th^  district  court  as  be- 
ing true  and  correct  copies  of  the  originals.  Lauer  v.  Livings,  24 
Kan.  273.  But  there  is  nowhere  in  the  record  any  certificate  of 
the  clerk  of  the  district  court  that  they  are  true  and  correct  copies. 
There  is  attached  to  this  record  the  certificate  of  the  judge  of  the 
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district  court,  who  settfcA  tbe  case-iiHid^  'that  the  same,  as  above 
set  forth,  and  as  corrected  by  m^  m  true  and  eoirect,  and  contains 
a  true  and  correct  statement  of  all  the  pliidings,  actions,  orders, 
evidence,  findings,  proceedings,  and  judgment  biid  in  said  cause,' 
and  this  is  attested  by  the  clerk.  This  attestation  of  the  clerk, 
however,  does  not  make  these  copies  a  transcript.  The  clefk  has 
not  .certified  that  these  are  true  and  correct  copies  of  the  original 
pleadings,  findings^  and  conclusions  as  shown  by  the  record  in  the 
court  below.  All  that  the  clerk  has  done  in  this  case,  and  all  that 
he  is  required  to  do  under  the  law,  is  to  attest  the  case-made.  This 
attestation  is  not  a  certificate  that  the  things  therein  contained  are 
true  and  correct,  or  that  anything  that  may  be  contained  in  the 
case-made  is  true  and  correct.  All  that  the  clerk  does  is  to  at- 
test the  signature  of  the  judge.  It  is  not  the  business  of  the 
clerk  to  examine  the  case-made  to  see  whether  it  is  correct  or  not, 
and  even  should  he  do  so,  ajid  find  that  it  was  incorrect,  what 
power  would  he  have  to  so  certify  ?  The  law  gives  him  none.  He 
would  have  no  right  to  certify  that  the  facts,  which  the  judge  had 
stated  were  true,  were  not  correct  as  shown  by  the  record.  His  only 
duty  is  to  attest — that  is,  to  witness — the  signature  of  the  judge 
who  settled  and  signed  the  case.  When  this  is  done,  it  authenti- 
cates the  signature  of  the  judge  to  the  certificate  to  the  case-made, 
but  that  does  not  make  the  judge's  certificate  sufficient  to  treat  the 
record,  if  void  as  a  case-made,  as  a  transcript  of  the  record  in  the 
court  below.  In  the  case  of  Whitney  v,  Harris,  21  Kan.  96,  the 
case  was  taken  to  the  Supreme  Court  on  a  bill  of  exceptions.  This 
bill  of  exceptions  was  held  to  be  insufficient  as  such  because  it 
did  not  contain  all  of  the  record  and  proceedings  of  the  court  be- 
low, and  plaintiff  in  error  then  asked  that  the  record  be  consid- 
ered as  a  transcript, 'but  the  Supreme  Court  denied  this  request 
upon  the  ground  that  the  certificate  of  the  clerk  to  the  bill  of  ex- 
ceptions did  not  state  that  the  copies  contained  in  the  record  were 
true  and  correct  copies  of  the  original  pleadings  and  proceedings 
of  the  court,  and  that  the  certificate  of  the  judge  to  the  bill  of  ex- 
ceptions was  not  sufficient  to  entitle  the  record  to  be  used  as  a 
transcript.  The  court  in  this  case  said:  'Besides,  the  judge  does 
not  have  authority  to  certify  to  the  correctness  of  copies  of  the 
record,  or  copies  of  any  other  proceedings  which  are  already  of 
record.  It  is  the  duty  of  the  judge  only  to  see  that  the  original 
record  is  made  up  properly,  and  that  it  speaks  the  truth ;  and  the 
clerk  then  certifies  to  the  correctness  of  copies  thereof,  or  to  copies 
of  portions  thereof.    But  the  clerk  does  not,  and  has  not  in  this 
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case,  certified  to  the  correctness  of  the  copies  of  the  pleadings 
copied  into  the  bill  of  exceptions.  That  is,  while  the  clerk  certi- 
fies that  the  copy  of  the  bill  of  exceptions  brought  to  this  conrt 
is  a  correct  copy  of  the  original  bill  of  exceptions,  yet  he  does  not 
certify  that  the  original  pleadings  or  proceedings,  or  any  of  them, 
were  correctly  copied  into  the  original  bill  of  exceptions,  and  he 
does  not  certify  that  the  copies  of  pleadings  and  proceedings  found 
in  the  copy  of  the  bill  of  exceptions  brought  to  this  court  are  true 
copies  of  the  original  pleadings  and  proceedings.' '' 

In  PdUon  v.  Purcedl,  4  Okla.  93,  46  Pac.  578,  the  Supreme 
Court  of  Oklahoma  Territory  said: 

"The  record  shows  that  the  judgment  of  the  district  court 
was  rendered  on  the  24th  day  of  November,  1893,  and  the  plain- 
tiflf  in  error  given  60  days  to  make  and  serve  case-made.  It  fur- 
ther shows  that  on  February  1,  1894,  the  plaintiff  in  error,  by  his 
attorney,  made  a  motion  to  be  granted  a  further  extension  of  time 
of  30  days  to  make  and  serve  his  case-made,  and  to  this  motion  is 
attached  the  afl&davit  of  his  attorney  that  he  had  been  unable  to 
prepare  and  appeal  and  serve  case-made  in  the  cause.  The  record 
shows  an  acceptance  of  service  of  case-made  by  the  attorneys  for 
the  defendants  in  error,  but  does  not  show  when  it  was  served. 
The  record  should  aways  affirmatively  show  that  the  case-made 
was  served  in  time.  This  record  not  only  does  not  do  this,  but  it 
does  show,  by  the  aflSdavit  of  appellant's  own  attorney,  that  it  was 
not  served  in  time,  and  that  was  his  reason  for  getting  a  further 
extension  of  time.  The  extension  of  time  was  granted  by  the  trial 
judge  as  asked  for,  but  he  had  no  power  to  then  extend  the  time 
to  make  a  case-made,  and  the  extension  was  absolutely  void.'' 

In  Sigmm  v.  Pool,  5  Okla.  682,  49  Pac.  945,  the  Supreme 
Court  said : 

*'The  case  not  having  been  served  and  settlement  made  within 
the  time  originally  granted  by  the  court  for  that  purpose,  we  can- 
not review  it.  It  is  recommended  that  the  petition  in  error  be 
dismissed.  For  the  reasons  stated,  the  motion  to  dismiss  the  peti- 
tion in  error  is  sustained,  and  the  cause  dismissed  at  the  cost  of 
plaintiff  in  error." 

In  Board  of  Commissioners  of  Day  County  v.  Hubble,  8  Okla. 
210,  211,  57  Pac.  163,  the  Supreme  Court  said: 

^'An  order  extending  the  time  to  serve  a  case-made  must  be 
made  before  the  expiration  of  the  statutory  time  for  service  in 
the  first  instance,  or  before  the  extension  of  time  allowed  by  the 
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court  or  judge  has  elapsed.  The  district  court  or  judge  has  no 
power  or  authority  to  make  an  order  extending  the  time  for  set- 
tling and  serving  a  case-made  after  the  extension  of  time  origin- 
ally allowed  has  elapsed,  and  any  order  of  extension  after  the  ex- 
piration of  such  original  order  is  absolutely  void." 

In  the  case  of  Chcmdler  v.  State,  ante,  p.  254,  105  Pac.  376, 
Judge  Owen,  speaking  for  this  court,  said : 

"It  is  true  that  in  this  case  the  attorneys,  as  is  usual  in  such 
matters,  stipulated  and  agreed  that  the  case-made  contained  a 
true,  full,  and  correct  copy  of  all  the  proceedings  in  the  cause. 
The  statute  requires  the  case-made  to  be  authenticated  by  the 
court.  The  case  of  Hodgen  v.  Commissioners,  10  Kan.  637,  seems 
to  be  directly  in  point.  In  that  case  the  case-made  was  never 
signed  or  settled  by  the  judge;  but  in  lieu  thereof  this  stipulation 
appears  at  the  close:  ^This  case  and  exceptions  is  agreed  to  be 
correct.  S.  Atwood,  Attorney  for  Plaintiffs.'  The  court,  in  pass- 
ing on  the  question,  said:  ^This  paper  is  not  authenticated  as  re- 
quired by  the  statute  to  constitute  it  a  case-made.  The  signature 
of  the  judge  is  as  essential  to  a  case  as  to  a  bill  of  exceptions. 
.  Without  such  statutory  authentication  we  cannot  examine  into 
it.  The  agreements  of  coimsel  cannot  make  a  case,  or  a  bill  of 
exceptions.  That  can  be  done  only  in  the  manner  provided  by 
the  Code.  As  was  said  by  the  court  in  Leonard  v.  Warriner,  20 
Wis.  42:  *TVe  cannot  permit  the  stipulation  of  the  attorneys  to 
take  the  place  of  or  do  away  with  the  necessity  of  such  signing  by 
the  judge.  If  this  practice  were  allowed,  attorneys  might  send 
up  to  this  court  for  decision  questions  never  raised  in  the  court 
below,  and  even  cases  to  which  the  attention  of  the  circuit  court 
was  never  called."  See,  also.  People  v.  Ferguson,  34  Cal.  310; 
Cohen  v.  Trowbridge,  6  Kan.  388.'  The  motion  to  dismiss  must 
be  sustained  so  far  as  it  relates  to  the  case-made.  We  find  that 
the  transcript  is  properly  before  the  court,  and  the  record  proper, 
under  the  transcript,  will  be  considered.  The  record  proper,  un- 
der our  statutes,  includes  the  information,  the  plea  of  the  defend- 
ant, the  verdict  of  the  jury,  the  sentence  of  the  court,  the  instruc- 
tions given  by  the  court,  and  those  requested  by  the  defendant, 
together  with  all  indorsements  made  thereon.  Reed  v.  United 
States,  2  Okla.  Cr.  652,  103  Pac.  371." 

We  have  quoted  thus  fully  from  the  authorities  for  the  pur- 
pose of  showing  that  the  statute  must  be  strictly  complied  with  in 
perfecting  an  appeal.     These  provisions    of  the    statute    are   not 
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technicalities  which  may  be  dispensed  with,  but  they  are  jurisdic- 
tional. Whatever  goes  to  the  foundation  of  a  case  and  affects  the 
jurisdiction  of  the  court  must  be  complied  with. 

Under  the  statute  and  the  authorities  above  presented,  this 
couri;  is  without  authority  to  enteri^in  this  appeal. 

The  appeal  is  dismissed. 

DOYLE,  and  OWEN,  Judges,  concur. 


Frakk  Miller  v.  State. 

No.  A-14.     Opinion  Filed  January  18,   1910. 

(106  Pac.  538.) 

IN8TRUCTION8-»Pr«sumption  of  lnnoc«nc#— N«gativ«  Instructions. 
The  folio  wins:  instruction  held  to  be  erroneous:  "If  you  believe 
from  the  evidence  that  the  defendant  did  not,  on  or  about  the 
day  and  in  the  county  and  state  aforesaid,  deliver,  directly  or 
indirectly,  any  whisky  to  the  said  W.  N.  Ellis,  or  if  you  be- 
lieve defendant  did  not  receive  or  expect  to  receive  any  money 
in  exchange  therefor  for  his  own  use  and  benefit  or  for  the 
use  and  benefit  of  any  one  else  for  whom  he  miffht  have  t>een 
employed,  oi*  if  there  is  a  reajonuble  douia  of  thd  guilt  of  the 
defendant,  tlien  it  is  your  duty  under  the  law  to  render  a  ver- 
dict of  not  arullty." 

(Syllabus  by  the  Court) 
Appeal  from  Creek  County  Court;  Josiah  0,  Davis,  Judge. 
Frank  Miller  was  convicted  of  crime,  and  appeals.   Eeversed. 

Henry  McOraw  and  Thompson  &  Smith,  for  appellant. — 
Citing:  Weler  v.  State,  2  Okla.  Cr.  329;  Hedden  v.  State,  2 
Okla.  Cr.  688;  Price  v.  State,  1  Okla.  Cr.  358. 

Fred  S.  Caldwell,  for  the  State. 

FUEMAN,  Presiding  Judge.  We  commend  the  action  of 
counsel  for  the  state  in  filing  in  this  case  the  following  confession 
of  error: 

"Comes  now  the  state  of  Oklahoma,  by  Fred  S.  Caldwell,  as 
Counsel  to  the  Governor,  and  represents  to  this  honorable  court 
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that,  as  appears  at  page  24  of  the  record  in  the  above-named 
cause,  the  trial  court  instructed  the  jury,  in  paragraph  No.  6  of 
the  intructkm,  as  follows:  *If  you  believe  from  the  evid«ice  that 
the  defendant  did  not,  on  or  about  the  date  and  in  the  county  and 
state  aforesaid,  deliver,  directly  or  indirectly,  any  whisky  to  the 
the  said  W.  N.  Ellis,  or  if  you  believe  that  the  defendant  did  not 
receive  or  expect  to  receive  any  money  in  exchange  therefor  for  his 
own  use  and  benefit,  or  for  the  use  and  benefit  of  any  one  else, 
for  whom  he  might  have  been  at  that  time  employed,  or  if  there 
is  a  reasonable  doubt  of  the  guilt  of  the  defendant,  then  it  is  your 
duty  under  the  law  to  render  a  verdict  of  not  guilty/  To  the  giv- 
ing of  the  above  instruction  the  defendant  duly  excepted  at  the 
time.  This  honorable  court  has,  in  the  case  of  Weier  v.  State, 
Z  Okla.  Cr.  329,  101  Pac.  365,  held  that  an  instruction  identical 
in  substance  with  the  foregoing  instruction  constitutes  prejudicial 
error.  Wherefore,  on  the  authority  of  said  case  of  Weber  v. 
State,  supra,  the  state  of  Oklahoma  prays  that  the  judgment  of 
the  trial  court  in  the  above-named  cause  he  reversed  and  said  cause 
remanded  to  the  county  court  of  Creek  county,  state  of  Oklahoma, 
for  a  new  trial/* 

In  Weber  v.  State  this  court  said : 

^TJnder  the  second  specification  of  error,  counsel  for  defend- 
ant contend  that,  in  giving  instruction  No.  6,  the  court  misdi- 
rected the  jury  to  the  prejudice  of  the  substantial  rights  of  the 
defendant.  Instruction  No.  6  is  as  follows :  ^f  you  believe  from 
the  evidence  that  the  defendant  did  not,  on  the  date  and  in  the 
county  and  state  aforesaid,  deliver  to  the  said  S.  W.  Barnhill  any 
intoxicating  liquor,  to  wit,  whisky,  or  if  you  believe  that  the  de- 
fendant did  not  receive  any  money  for  said  whisky,  or  if  there  is 
a  reasonable  doubt  in  your  minds  as  to  the  guilt  of  the  defendant, 
then  it  is  your  duty,  under  the  law,  to  return  a  verdict  of  not 
guilty.'  To  the  giving  of  this  instruction  defendant  excepted. 
Counsel  in  their  brief  argue  that :  ^This  is  a  negative  instruction, 
pregnant  with  mischief  and  prejudice  as  to  the  defendant.  In  ef- 
fect, it  deprives  the  defendant  of  the  benefit  of  the  presumption 
of  innocence  until  proven  guilty,  a  right  guaranteed  by  the  statute, 
and  imposes  upon  him  the  burden  of  proving  his  innocence.  The 
instruction  impresses  us  as  pregnant  with  insinuations  of  the 
guilt  of  the  defendant,  and  manifestly  unfair  in  its  phraseology. 
Such  a  rule  is  antagonistic  to  the  fundamental  principles  of  law, 
and  is  as  dangerous  as  it  is  novel.  It  is  a  postive  legal  right  apper- 
taining to  every  accused  person,  whether  guilty  or  innocent,  that 
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he  shall  not  be  condemned  for  a  criminal  offense  in  a  judicial 
trial  until  and  unless  the  evidence  produced  against  him  shall  be 
legally  sufficient  to  prove  his  guilt  beyond  a  reasonable  doubt.  The 
law  only  requires  the  defendant  to  raise  a  reasonable  doubt  as  to 
his  guilt/  They  cite  in  support  of  their  contention  the  cases  of 
Shoemaker  v.  Territory,  4  Okla.  Il8,  43  Pac.  1059;  Patzwadd  v. 
United  States,  7  Okla.  232,  54  Pac.  458;  Horn  v.  Territory,  8 
Okla.  52,  56  Pac.  846;  and  Johnson  v.  State,  29  Tex.  App.  151,  15 
S.  W.  647.  Counsel  for  the  state,  in  his  brief,  states :  ^f  this  in- 
struction stood  alone  in  the  case — ^that  is,  if  it  vrere  the  only  in- 
struction given  by  the  court  touching  matters  therein  referred  to 
— the  state  concedes  that  there  would  be  great  force  in  the  de- 
fendant's argument.  But  when  this  is  considered  in  connection 
with  the  instructions  taken  as  a  whole,  and  particularly  in  con- 
nection with  instructions  2,  3,  4,  and  5,  certainly  it  cannot  be  said 
that  the  jury  could  have  been  misled  thereby,  or  that  reversible 
error  was  committed.'  We  cannot  agree  with  counsel  for  the  state. 
We  believe  that  this  instruction  is  clearly  erroneous  and  preju- 
dicial to  the  rights  of  the  defendant,  even  though  instructions  2, 
3,  4,  and  5  correctly  state  the  law.  The  aforesaid  instruction  No. 
6  is  calculated  to  convey  to  the  minds  of  the  jury  an  erroneous  im- 
pression, in  that  it  may  be  construed  as  varying  the  rule  of  law, 
and  to  qualify  its  meaning  and  scope  and  the  manifest  design  and 
operation  of  the  legal  presumption  of  innocence.  Section  5489, 
Wilson's  Bev.  &  Ann.  St.  1903.  provides:  'A  defendant  in  a  crim- 
inal action  is  presumed  to  be  innocent  until  the  contrary  is  proven, 
and  in  case  of  a  reasonable  doubt  as  to  whether  his  guilt  is  satis- 
factorily shown,  he  is  entitled  to  be  acquitted.' 

^Thi  the  case  of  Horn  v.  Territory,  supra.  Justice  Burwell, 
delivering  the  opinion  of  the  court,  in  part,  says:  ^The  evidence 
of  the  first  witness  for  the  territory  might  be  sufficient  to  "reason- 
ably^' overcome  the  presumpton  of  the  defendant's  innocence.  If 
so,  from  that  very  moment,  during  the  remainder  of  the  trial,  the 
defendant  would  stand  stripped  of  his  legal  presumption.  That 
would  not  do.  Our  statutes  prohibit  the  jury  from  forming  or 
expressing  an  opinion  until  the  case  is  finally  submitted  to  tiiem 
for  their  consideration.  No  matter  how  strong  the  evidence  may 
be  against  the  defendant,  the  law,  by  reason  of  the  presumption 
of  the  defendant's  innocence,  prohibits  the  jury  from  forming  any 
opinion  as  to  his  guilt  or  innocence  until  after  the  case  is  finally 
submitted.  In  a  criminal  case  a  defendant  is  presumed  to  be  in- 
nocent until  he  is  proven  guilty,  by  competent  evidence,  beyond  a 
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reasonable  doubt,  and  this  presumption  never  ceases  during  the 
trial.  A  defendants  friends  may  forsake  him,  but  the  presum- 
tion  of  innocence,  never.  It  is  present  throughout  the  entire  trial; 
and,  when  the  jury  go  to  their  room  to  deliberate,  the  "presump- 
tion of  innocence'^  goes  in  vrith  them,  protesting  against  the  de- 
fendant's guilt.  And  it  is  only  after  the  jury  has  given  all  the 
evidence  in  the  oase  a  full,  fair,  and  impartial  consideration,  and 
have  been  able  to  find  beyond  a  reasonable  doubt  that  the  defend- 
ant is  guilty  as  charged,  that  the  presumption  of  innocence  leaves 
him/  In  Hampton  v.  State^  1  Tex.  App.  652,  it  is  said  the  pre- 
sumption of  innocence  has 'been  classed  as  one  of  the  two  'great 
cardinal  maxims,  which  may  be  said  to  be  written  on  the  portals 
of  every  criminal  court,  and  to  hang  over  an  accused  like  an  aegis 
of  protection  from  the  moment  he  is  placed  at  its  bar  for  trial.' 
'It  is  not  essential  to  an  acquittal  that  the  jury  should  be- 
lieve that  the  defendant  did  not  deliver  said  whisky  or  that  de- 
fendant did  not  receive  any  money  for  said  whisky,  or  that  the 
defendant  was  not  guilty.  The  law  presumes  that  he  did  not  de- 
liver said  whisky,  and  that  he  did  not  receive  money  for  said 
whisky,  and  the  law  presumes  that  he  is  not  guilty  as  charged 
until  his  guilt  has  been  established  by  competent  evidence,  beyond 
all  reasonable  doubt.  In  Johnson  v.  State,  supra  [29  Tex.  App. 
151,  15  S.  W.  647],  the  instruction  was:  *If  you  believe  from  the 
evidence  that  the  defendant,  acting  either  alone  or  in  concert  with 
Jeff  Wood,  did  not  poison  Elizabeth  Rucker  as  explained  in  para- 
graph 5,  or  if  you  believe  that  the  deceased  was  poisoned  by  ac- 
cident, or  by  her  own  voluntary  act,  or  if  you^  believe  that  the  de- 
ceased died  from  natural  causes,  or  if  you  believe  that  deceased 
was  poisoned  by  some  other  person  than  the  defendant,  acting 
alone  or  in  connection  with  Jeff  Wood,  then  you  will  find  the  de- 
fendant not  guilty.'  Wilson,  Judge,  speaking  for  the  court,  says: 
TVe  think  the  paragraph  is  subject  to  the  exception  that  it  re- 
quires the  jury  to  believe  from  the  evidence  the  existence  of  the 
conditions  which  entitled  him  to  acquittal.  It  virtually  requires 
the  jury  to  believe  from  the  evidence  that  he  is  innocent  before  find- 
ing him  not  guilty ;  whereas,  the  correct  rule  is  that  the  jury  must 
presume  his  innocence  until  his  guilt  has  been  established  by  the 
evidence  beyond  a  reasonable  doubt.  If  the  jury  entertain  a  rea- 
sonable doubt  upon  the  whole  evidence  of  the  defendant's  guilt,  it 
was  their  duty  to  acquit  him,  although  they  might  not  believe  from 
the  evidence  the  existence  of  the  facts  and  conditions,  or  any  of 
them,  mentioned  in  said  paragraph.    It  is  true  that  in  concluding 
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hiB  chsrge  tbe  leizned  judge  gare  the  usual  instruction  as  to  the 
presumption  of  innocence  and  as  to  reasonable  doubt^  and  ordin- 
arily such  instruction  is  sufiBcient;  but  in  this  case  we  do  not 
think  it  was  sufScient  to  correct  and  counteract  the  error  in  para- 
graph 6.  The  vice  of  the  paragraph  is  in  requiring  the  jury  to  be- 
lieve from  the  evidence  that  some  one  of  said  conditions  existed, 
in  order  to  warrant  a  verdict  of  acquittal  because  thereof.'  It  is 
apparent  that  within  itself  this  instruction  is  inconsistent  and 
contradictory.  This  court  has  held  that,  where  the  instructions  on 
a  material  point  in  a  criminal  case  are  inconsistent,  some  correct 
and  others  incorrect  to  the  extent  that"  they  may  be  misleading  to 
a  jury,  a  conviction  will  be  reversed.  In  the  case  of  Price  v.  State, 
1  Okla.  Cr.  358,  98  Pac.  447,  Furman,  presiding  judge,  expressing 
the  opinion  of  the  court,  in  part,  says:  ^e  concede  the  conten- 
tion of  the  state  that  instructions  are  to  be  construed  as  a  whole, 
and  if,  when  so  construed,  they  clearly  and  correctly  state  the  law, 
then  the  instructions  are  sufficient.  But  this  does  not  mean  that 
an  erroneous  instruction  upon  a  material  issue  can  be  cured  by 
giving  a  correct  instruction  upon  the  same  question  in  another 
portion  of  the  instructions.  Can  instructions  which  are  self-con- 
tradictory be  harmonious  and  sufficient?  Who  can  tell  which  in- 
struction was  followed  by  the  jury?  If  the  court  did  not  harmon- 
ize the  instructions  ^ven,  how  can  it  be  expected  that  the  jury 
could  or  would  do  so?  If  juries  are  to  pass  upon  the  sufficiency  of 
instructions,  then  are  they  not  the  judges  of  the  law  as  well  as 
the  facts?  Tuptnirtions  should  be  clear,  explicit,  and  free  from 
ambifiruities  and  contradictions:  otherwise  they  mav  confuse  and 
mislead  the  jury.'  '* 

The  doctrine  of  the  Weber  Case  has  been  approved  by  this 
court  in  Heddm  v.  State,  2  Okla.  Cr.  588,  103  Pac.  737,  and  Rea 
V.  State,  ante,  p.  269,  105  Pac.  381. 

The  confession  of  error  is  sustained,  and  the  judgment  of 
conviction  is  reversed,  and  the  cause  is  remanded  for  a  new  trial. 
DOYLE  and  OWEN,  Judges,  concur. 
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WiLLLAM    ClENDENNING     V.    StATE. 

No.  A-9.     Opinion  Filed  January   13,    1910. 

(106  Pac.   540.) 

IN8TRUCTION8-»Pre<umption  of  Innocenco — Negative  Inttructione. 
The  foUowlnflT  instruction  held,  to  be  error:  "If  you  believe 
from  the  evidence  that  the  defendant  did  not,  on  or  about  the  day 
and  in  the  county  and  state  aforesaid,  deliver  to  the  ffaid  Frank 
Envies  whislcy,  and  receive  in  ei^chan^e  therefor  money,  or  otner 
valuable  consideration,  or  if  there  is  a  reasonable  doubt  in  your 
mind  as  to  the  sruilt  of  the  defendant,  then  it  is  your  duty, 
under  the*  law,  to  render  a  verdict  of  not  guilty." 

(Syllabus  by  the  Court) 

Appeal  from  Creek  County  Court;  Josiah  0.  Davis,  Judge. 

William  Clendenning  was  convicted  of  violating  the  prohi- 
bition law,  and  appeals.     Eeversed  and  remanded. 

Henry  McOraw,  for  appellant. 
Fred  S.  Caldwell,  for  the  State. 

PER  CURIAM.  The  attorney  for  the  state  filed  the  follow- 
ing confession  of  error: 

"Comes  now  the  state  of  Oklahoma,  by  Fred  S.  Caldwell,  as 
connsel  to  the  Governor,  and  represents  to  this  honorable  court 
that,  as  appears  at  page  33  of  the  record  in  the  above-named  cause, 
the  trial  court  instructed  the  jury,  in  paragraph  No.  6  of  the  in- 
structions, as  follows:  If  you  believe  from  the  evidence  that  the 
defendant  did  not,  on  or  about  the  day  and  in  the  county  and 
state  aforesaid,  deliver  to  the  said  PraiJc  Engles  whisky,  and  re- 
ceive in  exchange  therefor  money  or  other  valuable  consideration, 
or  if  there  is  a  reasonable  doubt  in  your  mind  as  to  the  guilt  of 
the  defendant,  then  it  is  your  duty,  under  the  law,  to  render  a 
verdict  of  not  guilty.^  To  the  giving  of  the  above  instruction  the 
defendant  duly  excepted  at  the  time.  This  honorable  court  has, 
in  the  case  of  Weber  v.  State,  2  Okla.  Cr.  329,  101  Pac.  355,  held 
that  an  instruction  identical  in  substance  with  the  foregoing  in- 
struction constitutes  prejudicial  error.  Wherefore,  on  the  author- 
ity of  the  said  case  of  Weler  v.  State,  supra,  the  state  of  Okla- 
homa prays  that  the  judgment  of  the  trial  court  in  the  above- 
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named  cause  be  reversed  and  said  cause  remanded  to  the  county 
court  of  Creek  county,  state  of  Oklahoma,  for  a  new  trial/* 

The  confession  of  error  is  sustained,  and  upon  the  authori- 
ties cited  in  Miller  v.  State,  ante,  p.  374,  106  Pac.  538,  the  judg- 
ment of  conviction  is  set  aside,  and  the  cause  remanded  for  a  new 
trial. 


V 
Jack  Young  v.  State. 

No.  A-ll.     Opinion  Filed  January  13,   1910. 

(106  Pac.  5&5.) 

INSTRUCTIONS —  Presumption  of  Innocence — Negative  Instructions. 
The  folio  wins:  instruction  held  to  -be  error.  '*If  you  be- 
lieve from  the  evidence  that  the  defendant  did  not  on  or 
about  the  day  and  in  the  county  and  state  aforesaid  de- 
liver or  assist  in  delivering  to  the  said  Frank  Kngles  any  in- 
toxicatiner  liquor,  and  receive  or  expect  to  receive  at  or  after 
the  delivery  thereof  as  aforesaid  either  for  the  benefit  and  use 
of  the  defendant  or  any  one  else,  any  money,  or  any  other  val- 
uable consideration  in  exchange  therefor  or  if  there  is  a  reason- 
able doubt  in  your  mind  as  to  the  sruilt  of  the  defendant,  then 
it  is  your  duty  under  the  law  .  to  render  a  verdict  of  not 
fiTullty." 

(Syllabus   by  the  Court) 

Appeal  from  Creek  Cotmty  Court;  Josiak  0.  Davis,  Judge, 

Jack  Young  was  convicted  of  violating  the  prohibition  law, 
and  he  appeals.    Keversed  and  remanded  for  new  trial. 

Bamum  &  McOraw  and  Thompson  &  Smith,  for  appellant. 
Fred  S,  Caldwell,  for  the  State. 

PER  CURIAM.  The  attorneys  for  the  state  filed  the  fol- 
lowing confession  of  error: 

"Comes  now  the  state  of  Oklahoma  by  Fred  S.  Caldwell,  as 
counsel  to  the  Governor,  and  represents  to  this  honorable  court 
that,  as  appears  on  pages  20  and  21  of  the  record  in  the  above- 
named  cause,  the  trial  court  instructed  the  jury  in  paragraph  No. 
6  of  the  instuctions,  as  follows :    *If  you  believe  from  the  evidence 
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that  the  defendant  did  not  on  or  about  the  day  and  in  the  comity 
and  state  aforesaid  deliver  or  assist  in  delivering  to  the  said  Frank 
Engles  any  intoxicating  liquor,  and  receive  or  expect  to  receive  at 
or  after  the  delivery  thereof,  as  aforesaid,  either  for  the  benefit 
and  use  of  the  defendant  or  any  one  else,  any  money,  or  any  other 
valuable  consideration  in  exchange  therefor;  or  if  there  is  a  rea- 
Ronable  doubt  in  your  mind  as  to  the  guilt  of  the  defendant,  then 
it  is  your  duty  under  the  law  to  render  a  verdict  of  not  guilty/  To 
the  giving  of  the  above  instruction  the  defendant  duly  excepted  at 
the  time.  This  honorable  court  has  in  the  case  of  Weher  v.  State, . 
2  Okla.  Cr.  329,  101  Pac.  355,  held  that  an  instruction  identical  in 
substance  with  the  foregoing  instruction  constitutes  prejudicial 
ert'or.  Wherefore,  on  the  authority  of  the  said  case  of  Weber  v. 
State,  supra,  the  state  of  Oklahoma  prays  that  the  judgment  of 
the  trial  court  in  the  above-named  cause  be  reversed  and  said 
cause  remanded  to  the  county  court  of  Creek  county,  state  of 
Oklahoma,  for  a  new  trial.** 

This  confession  of  error  is  sustained,  and  upon  the  author- 
ities cited  in  Miller  v.  State,  ante,  p.  374,  106  Pac.  538,  the  judg- 
ment of  conviction  is  set  aside,  and  the  cause  remanded  for  a  new 
trial. 


Ex  parte  J.  B.  Warford. 

No.  A-442.     Opinion  Piled  January  15.  1910. 

(106  Pac.  559.) 

1.  DISMISSAL — Bar  to  Subsequent  Prosecution.  A  dismissal  of 
an  action  under  section  7050.  Snyder's  Ann.  St.  1909  (section 
5710,  Wilson's  Rev.  &  Ann.  St.  1903).  where  the  defendant  has 
not  been  in  Jeopardy,  is  not  u  bar  to  a  subsequent  prosecution 
for  the  same  offense. 

2.  JURISDICTION — District  Courts— ^Felonies  Committed  Prior  to 
Statehood.  The  district  courts  of  the  state  have  Jurisdiction 
over  felonies  committed  prior  to  statehood,  and  not  barred  by 
the  statutes  of  limitations,  where  the  indictment  is  returned 
since  statehood. 

(Syllabus  by   the  Court.) 
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The  |)etitioner,  J.  B.  Warford,  was  tried  in  the  district  coart 
of  Canadian  county  on  an  indictment  charging  him  with  forgery. 
He  waa  convicted  and  sentenced  to  a  term  of  imprisonment  for 
pix  months.  He  has  filed  opplicatdon  in  this  court  for  wiit  of 
Jiabeas  corpus,  alleging  that  he  is  now  illegally  imprisoned  aiid 
restrained  of  his  liberty  by  the  sheriff  of  Canadian  comity.  Writ 
denied. 

Oitlette,  Lihhy  &  QilletU,  for  petitioner. 
Charles  West,  Atty.  Gten.,  and  Chas.  L.  Moore,  Asst.  Atty. 
Gtei.,  for  respondent. 

OWEN,  Judge.  It  appears  from  the  agreed  statement  of 
facts  and  the  petition  filed  in  this  court  that  the  petitioner  was 
arrested  on  the  31st  day  of  Jtdy,  1907  (which  was  prior  to  state- 
liood)^  on  a  warrant  issued  by  the  probate  judge  of  Canadian 
county,  territory  of  Oklahoma,  charging  him  with  the  crime  of 
forgery.  After  his  arrest  the  defendant  was  told  by  the  county 
attorney  that  if  he  paid  the  note  alleged  to  have  been  forged  and 
the  costs  of  the  prosecution  the  case  would  be  dismissed  against 
him.  He  paid  these  sums,  and  the  case  was  dismissed  by  the 
county  attorney  with  the  consent  of  the  court.  In  December, 
1907  (which  was  after  statehood),  the  grand  jury  of  the  district 
court  of  Canadian  county  returned  an  indictment  against  the  de- 
fendant, charging  him  with  the  crime  of  forgery,  being  for  the 
same  offense  for  which  he  had  previously  been  arrested  and  the 
action  dismissed. 

It  is  urged  on  part  of  the  petitioner  that  his  imprisonment  is 
illegal  for  two  reasons:  First,  the  oflScials  of  the  territory  of 
Oklahoma,  having  taken  cognizance  of  the  offense  and  discharged 
the  petitioner  from  custody  on  the  payment  of  the  costs  of  the 
prosecution  and  the  reimbursement  of  the  person  injured  by  the 
forgery,  this  constituted  a  bar  to  further  prosecution;  second,  the 
offense  having  been  committed  prior  to  statehood,  and  under  the 
law  of  the  territory  of  Oklahoma,  the  state  courts  could  acquire 
no  jurisdiction  of  the  offense. 

Section  7050,  7051,  and  7052,  Snyder's  Ann.  St.  Okla.  1909 
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(sections  6710,  5711,  and  6712,  Wilson's  Eev.  &  Ann.  St.  1903), 
are  as  follows: 

"The  court  may  either  by  its  own  motion  or  upon  the  appli- 
cation of  the  district  attorney,  and  the  furtherance  of  justice,  or- 
der an  action  or  indictment  to  be  dismissed;  but  in  that  case  the 
reasons  of  the  dismissal  must  be  set  forth  in  the  order,  which 
must  be  entered  upon  the  minutes. 

"The  entry  of  a  nMe  proseqvi  is  abolished,  and  the  district 
attorney  cannot  discontinue  or  abandon  a  prosecution  for  a  pub- 
lic offense,  except  as  provided  in  the  last  section. 

"An  order  for  the  dismissal  of  the  action,  as  provided  in  this 
chapter,  is  not  a  bar  to  any  other  prosecution  for  the  same  offense/' 

There  is  no  contention  made  here  that  this  defendant  was  in 
jeopardy,  and  tmder  the  plain  letter  of  these  sections  of  the  stat- 
utes the  dismissal  was  no  bar  to  a  further  prosecution  for  the 
same  offense.  Certainly  the  reimbursement  of  the  person  injured 
by  the  forgery  would  not  be  a  bar  to  a  further  propecution.  His 
offense  was  against  public  society  and  not  against  the  individual 
whose  name  he  forged.  The  agreed  statement  of  facts  also  dis- 
closes that  the  agreement  to  dismiss  the  case  was  had  without  the 
knowledge  or  notice  to  the  prosecuting  witness.  But  it  would  be 
immaterial  whether  he  had  such  notice.  This  is  not  such  an  of- 
fense as  could  be  compromised  for  a  money  consideration. 

The  second  proposition  has  been  settled  by  this  court  in  the 
case  of  Faggard  v.  State,  ante,  p.  159,  104  Pac.  930.  We  deem  it 
unnecessary  to  review  that  case,  or  to  do  more  than  refer  to  it, 
together  with  the  authorities  there  cited. 

The  writ  is  denied. 

FXJRMAN,  Presiding  Judge,  and  DOYLE,  Judge,  concur. 
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Ex  parte  Bert  Roller. 

No.  A-448.    Opinion  Filed  January  15,  1910. 
(106  Pac.  548.) 

1.  SENTENCE  AND  COMMITMENT— Construction    of    Sontenoo— 

A  sentence,  reciting  the  conviction  of  the  accused,  and  that  he 
"be  confined  In  the  county  Jail  •  •  •  for  a  period  of  one 
year,  said  sentence  to  commence  at  once,  further  ordered  that 
said  defendant  be  assessed  a  fine  in  the  sum  of  $300,  and  the 
costs  of  this  prosecution.  And  it  is  further  ordered  that  the 
said  defendant  be  required  to  do  and  perform  such  labor  and 
at  suoh  times  and  places  as  the  board  of  county  commissioners 
•  •  •  may  order  and  direct" — imposes  imprisonment  for  vi  e 
year  only;  there  beinsr  no  order  of  commitment  imtll  the  fine 
be  paid. 

2.  SENTENCE  AND  COMMITMENT— Necessity  for  Commitment. 
Under  the  statutes  in  force  in  this  iftate,  a  defendant  cannot  be 
imprisoned  under  an  order  of  court  assessing  a  fine  without  au 
order  that  he  be  committed   until   fine   is  paid. 

(Syllabus  by  the  Court) 

Application  by  Bert  EoUer  for  writ  of  habeas  corpus.  Writ 
granted,  and  petitioner  discharged  from  custody. 

This  is  an  action  by  Bert  Roller  for  writ  of  habeas  corpus  to 
be  released  from  imprisonment  in  the  county  jail  of  Custer  county. 
By  stipulation  it  is  agreed  that  the  defendant  was  tried  in  the 
district  court  for  the  Seventeenth  judicial  district  in  and  for 
Custer  county  on  the  charge  of  murder,  and  was  adjudged  guilty 
of  manslaughter  in  the  second  degree,  his  punishment  fixed  at  im- 
prisonment in  the  county  jail  for  one  year,  and  to  pay  a  fine  of 
$300.  Petitioner  alleges  that,  having  served  the  full  term  of  one 
yearns  imprisonment,  he  is  now  being  unlawfully  restrained  for 
failure  to  pay  the  fine  of  $300  and  costs  of  prosecution. 

Lackey  &  Lawter  and  0,  0.  Davis,  for  petitioner. 
Charles  West,  Atty.  Gen.,  and  Chas.  L.  Moore,  Asst.  Atty. 
Gen.,  for  respondent. 

No  briefs  reached  the  reporter. 
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OWEN,  Judge.     It  appears  from  the  agreed  statement  of 
facts  filed  with  the  petition  that  the  verdict  returned  against  the 
petitioner  and  the  judgment  thereon  are  in  words  and  figures  as 
follows  to  wit: 
"In  the  District  Court  of  the  Seventeerith  Judicial  District  of 

Oklahoma,  in  and  for  Custer  County. 
"The  State  of  Oklahoma,    Plaintiff,   v.    Bert   Roller,    Defendant. 

No.  34. 
^^erdict. 

**We,  the  jury,  impaneled  and  sworn  to  try  the  issues  in  the 
above-entitled  cause,  do  upon  our  oaths,  find  the  defendant  guilty 
of  manslaughter  in  the  second  degree  and  assign  his  punishment 
to  one  year  in  the  county  jail  and  three  hundred  dollars  ($300.00) 
fine.  I.  H.  Thrasher,  Foreman.'^ 

"And  now,  on  this  25th  day  of  November,  1908,  the  s^me  be- 
ing the  last  judicial  day  of  the  November  term,  1908,  of  this 
court,  this  cause  comes  on  for  judgment  and  sentence  upon  the 
verdict  heretofore  returned  herein,  the  defendant  being  present 
in  open  court  in  person  and  by  his  attorneys,  Phillips  &  Mills, 
and  the  state  being  represented  by  F.  A.  Snodgress,  county  attor- 
ney, the  court  orders  and  directs  the  defendant  to  stand  for  judg- 
ment and  sentence,  whereupon  the  court  asks  the  defendant  if  he 
has  any  reason  why  said  judgment  and  sentence  should  not,  at 
this  time,  be  passed  upon  him  and  said  defendant  giving  no  legal 
reason  why  such  judgment  and  sentence  should  not  be  passed 
upon  him  herein.  It  is  therefore  ordered,  adjudged  and  decreed 
by  the  court  that  the  defendant,  Bert  Roller,  be  confined  in  the 
county  jail  of  said  Custer  county,  state  of  Oklahoma,  for  a  period 
of  one  year,  said  sentence  to  commence  at  once,  and  it  further  or- 
dered that  said  defendant  be  assessed  a  fine  in  the  sum  of  three 
hundred  dolars  ($300.00)  and  the  costs  of  this  prosecution.  And 
it  is  further  ordered,  that  the  said  defendant  be  required  to  do 
and  perform  such  labor  a^d  at  such  times  and  places,  as  the  board 
of  county  commissioners  of  Custer  county,  Oklahoma,  may  order 
and  direct.  W.  N.  Maben,  Judge. 

Attest:    Jno.  Buohenau,  Clerk. 
0.  K.    Fred  A.  Snodgress,  Co.  Atty.'^ 

Indorsed : 

"Filed  Jan.  27,  1909,  and  recorded  in  Court  Journal  No.  6, 
pages  220,  221.     Jno.  H.  Buchenau,  District  Clerk." 
3  Cr.— 25 
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In  determining  this  ease  it  is  necessary  to  decide  oine  qnfestion 
only;  that  is:  Can  the  petitioner  be  legally  restrained  of  his  lib- 
erty under  this  judgment  for  the  nonpayment  of  the  fine,  after 
having  served  the  full  term  of  imprisonmcftit  ? 

It  is  urged  on  the  part  of  the  state  that  the  imprisonment 
of  petitioner  is  authorized  tinder  setion  13,  art.  2,  of  the  state 
Constitution  (Bunn's  Ed.  §  22),  which  is  as  follows: 

'^Imprisonment  for  debt  is  prohibited,  except  for  the  nonpay- 
ment of  fines  and  penalties  imposed  for  the  violation  of  law/' 

Section  6917,  Snyder's  Ann.  St.  1909  (Wilson'p  Rev.  &  Ann. 
St.  1903,  §  5578),  is^^as  foUows: 

"A  judgment  that  the  defendant  pay  a  fine  may  also  direct 
that  he  be  imprisoned  until  the  fine  is  satisfied,  specifying  the  ex- 
tent of  the  imprisonment,  which  cannot  exceed  one  day  for  every 
two  dollars  of  the  fine." 

It  is  not  a  question  here  whether  the  law  imposes  the  penalty, 
or  whether  the  court  could  have  imposed  imprisonment  for  the 
nonpayment  of  the  fine.  The  fact  is  the  court  did  not  do  so.  We 
agree  with  counsel  for  the  state  that  under  that  section  of  the  Con- 
stitution the  Legislature  could  provide  for  imprisonment  for  the 
nonpayment  of  fimes  and  penalties  imposed  for  the  violation  of 
law.  The  question  before  us  is  as  to  the  legality  of  the  imprison- 
ment under  the  judgment  as  pronounced  by  the  court.  It  will  be 
noticed  that  the  judgment  of  the  court  assesses  a  fine  in  the  sum 
of  $300  and  costs  of  the  prosecution,  but  does  not  provide  that  the 
defendant  be  imprisoned  until  the  fine  and  costs  are  paid.  The 
judgment  of  the  court  should  definitely  state  what  will  satisfy  the 
judgment.  The  commitment  based  on  the  judgment  must  be 
equally  as  definite.  The  commitment  in  a  criminal  case  bears  the 
same  relation  to  the  judgment  as  does  an  execution  to  the  judg- 
ment in  a  civil  case.  It  must  be  of  such  a  nature  as  to  produce  all 
the  relief  warranted  by  the  judgment,  and  no  more.  The  com- 
mitment, as  it  appears  from  the  return  filed,  is  an  exact  copy  of 
the  judgment  rendered  and  is  notice  to  the  sheriff  that  defendant 
is  to  be  imprisoned  in  the  county  jail  for  the  full  term  of  one  year, 
and  that  the  court  has  addressed  a  fine  against  the  defendant  in  the 
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sum  of  $300.  But  there  is  no  direction  to  th  sheriff  to  detain  the 
defendant  in  custody  until  the   fine  has  been  paid. 

In  the  case  of  Ex  parte  Patterson,  29  Nev.  226,  87  Pac.  2,  the 
defendant  was  committed  under  the  following  order: 

'^STherefore,  it  is  ordered  and  adjudged  by  the  court  that  for 
said  oflFense  you,  the  said  R.  W.  Patterson,  be  Imed  the  sum  of  $500 
and  imprisonment  i-n  the  county  jail  of  said  county  of  Washoe  for 
the  term  of  180  days  in  addition  to  said  fine,  from  date  hereof.*' 

The  Supreme  Court  of  Nevada  held  that  this  judgpient  was 
plainly  for  an  absolute  fine  of  $500  without  order  of  commitment 
to  imprisonment  until  said  fine  be  paid,  and  an  absolute  imprison- 
ment for  180  days,  and  that  the  petitioner  could  not  be  imprisoned 
for  the  nonpayment  of  the  fine  after  having  served  the  180  days 
imposed  upon  him  under  the  second  part  of  the  sentence. 

Petitioner  was  entitled  to  be  discharged  from  imprisonment 
when  he  had  served  the  full  term  of  one  year's  imprisonment,  and 
his  imprisonment  for  the  nonpayment  of  the  fine  under  the  judg- 
ment as  rendered  is  therefore  illegal. 

The  writ  is  granted,  with  orders  to  discLarge  the  petitioner 
from  custody. 

FITEMAN,  Presiding  Judge,  and  DOYLE,  Judge^  concur. 


W.  L.  Hughes  et  al,  v.  State. 

No.  A-62.    Opinion  Filed  January   18.  1910. 
(106  .Tiac.   646.) 

1.  INTOXICATING  LIQUORS— Apothecaries  —  Unlawfully  Keep- 
ina  Liquor.  Section  8.  art.  2.  of  the  enforcement  act  (Laws 
1907-08, -p.  600.  c.  69).  is  applicable  alone  to  those  apothecaries 
or  pharmacists  who  have  complied,  or  attempted  compliance, 
with  the  provisions  therein  contained.  Other  pharmacists  or 
apothecaries  who  have  not  complied,  or  attempted  compliance, 
with  the  conditions  of  said  section,  are  not  ;^ubject  to  the  penal- 
ties therein  prescribed. 

2.  SAME — Indictment  and  Information.  An  information  or  indict- 
ment which  attempts  to  charge  a  violation  of  section  8,  art.  2, 
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of  the  enforcement  act  (Laws  1907-08,  p.  600.  c.  69),  must  allege 
the  offense  in  the  language,  or  use  substantially  the  language, 
of  the  section,  and  must  allege  a  compliance  with  the  condi- 
tions of  said  section  S.  If  it  fails  to  do  this,  it  will  not  charge 
a  public  offense. 

3.  INSTRUCTIONS— Credibility  of  Defendant.  It  is  error  for  a 
trial  judge  to  single  out.  the  defendant  personally,  and  instruct 
the  Jury  ui>on  the  credibility  of  his  evidence. 

(Syllabus  by  the   Court) 

Appeal  from  Muskogee  County  Court;  W.  C.  Jackson,  Judge. 

W.  L.  Hughes  and  M.  C.  Simmons  were  convicted  of  a  viola- 
tion of  the  prohibition  law,  and  appeal.    Reversed  and  remanded. 

Brown  &  Stewart,  for  appellants. 
Fred  8.  Caldwell,  for  the  State. 

FUKMAN,  Presiding  Judge.  The  counsel  for  defendant 
filed  an  admirable  brief  in  this  case.  The  counsel  for  the  state  has 
filed  the  following  confession  of  error : 

"Comes  now  the  state  of  Oklahoma  by  its  attorney,  Fred  S. 
Caldwell,  and  represents  to  this  honorable  court  that  at  pages  1 
and  2  of  the  record  the  charging  part  of  the  information  upon 
which  plaintiffs  in  error  were  prosecuted  in  the  trial  court  appears 
in  words  and  figures  as  follows :  'That  the  said  W.  L.  Hughes  and 
M.  C.  Simmons,  retail  apothecaries  in  the  county  of  Muskogee, 
state  of  Oklahoma,  on  the  24th  day  of  October,  1908,  did  knowingly 
and  unlawfully,  have  and  keep  in  and  al^out  their  apothecary  and 
place  of  business  intoxicating  liquor,  said  liquor  not  being  fximished 
by  the  state  agency  and  local  agency,  Muskogee,  Oklahoma,  con- 
trary to  the  form  of  the  statute  in  such  cases  made  and  provided 
and  against  the  peace  and  dignity  of  the  state.'  And  that  at  page 
8  of  the  record  the  first  ground  in  support  of  plaintiffs  in  error's  * 
demurrer  to  the  information  appears  in  words  and  figures  as  fol- 
lows: 'First.  That  said  information  does  not  state  sufficient 
grounds  to  constitute  a  public  offense.'  Wherefore,  it  is  the  opinion 
of  the  state  of  Oklahoilia  that  upon  the  authority  of  Titswqrth  v. 
State,  2  Okla.  Cr.  268,  101  Pac.  288,  plaintiffs  in  error's  first  as- 
signment of  error  is  well  taken.  And  the  state  of  Oklahoma  fur- 
ther represents  that  at  page  19  of  the  record  the  third  paragraph 
of  the  trial  court's  instructions  to  the  jury  appears  in  words  and 
figures  as  follows:  'The  court's  instructions  to  the  jury  that  the 
defendant  in  this  case  is  a  competent  witness  in  this  case,  and  you 
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must  consider  his  testimony  in  arriving  at  a  verdict,  but,  in  deter- 
mining what  weight  and  credibility  you  must  give  to  his  testimony 
in  making  up  your  verdict,  you  must  take  into  consideration  that 
he  is  the  defendant  in  this  case  and  on  trial,  his  interest  in  the 
result  of  the  trial,  together  with  any  other  fact  or  circumstance  of 
the  trial  affecting  the  credit  to  be  given  to  the  testimony  of  any 
of  the  witnesses  in  the  case/  And  at  page  20  of  the  record  it  ap- 
pears that  the  giving  of  such  instruction  was  duly  excepted  to  at 
the  time.  Wherefore  the  state  of  Oklahoma  is  of  the  opinion  that 
upon  the  authority  of  Fletcher  v.  State,  2  Okla.  Cr.  300,  101  Pac. 

599,  and  Banks  v.  State,  2  Okla.  Cr.  339,  101  Pac.  610,  plaintiffs 
in  error's  fourth  assignment  of  error  is  well  taken.  Now,  therefore, 
the  premises  aforesaid  duly  considered,  the  state  of  Oklahoma  con- 
fesses error  in  said  above-named  cause  as  alleged  in  plaintiffs  in 
error's  first  and  fourth  assignments  of  error,  and  pray  that  the 
judgment  of  the  trial  court  be  reversed  and  said  cause  be  remanded 
to  the  county  court  of  Muskogee  county,  state  of  Oklahoma,  with 
instructions  to  permit  the  county  attorney  to  amend  the  informa- 
tion.'' 

First.  In  Titsworth  v.  State,  2  Okla.  Cr.  268,  101  Pac.  288, 
this  court  said: 

^'Section  8,  art.  2,  of  the  enforcement  act  (Laws  1907-08^  p. 

600,  c.  69),  is  applicable  alone  to  those  apothecaries  or  pharmacists 
who  have  complied,  or  attempted  compliance,  with  the  provisions 
therein  contained.  Other  pharmacists  or  apothecaries  who  have 
not  complied  or  attempted  compliance  with  the  conditions  of  said 
section  are  not  subject-  to  the  penalties  therein  prescribed.  An  in- 
formation or  indictment  which  attempts  to  charge  a  violation  of 
section  8,  art.  2,  of  the  enforcement  act  (Laws  1907-08,  p.  600,  c. 
69),  must  allege  the  offense  in  the  language,  or  use  substantially 
the  language,  of  the  section,  and  must  allege  a  compliance  with  the 
conditions  of  said  section  8.  If  it  fails  to  do  this,  it  will  not 
charge  a  public  offense." 

The  Titsworth  Case  was  approved  and  followed  in  Mason  v. 
State,  2  Okla.  Cr.  583,  103  Pac.  369. 

Second.  In  Fletcher  v.  .State,  2  Okla.  Cr.  300,  101  Pac. 
608,  this  court  said: 

^A  similar  instruction  was  condemned  by  this  court  in  the 
case  of  Oreen  v.  United  States,  2  Okla.  Cr.  55,  101  Pac.  112, 
and  that  case  was  reversed  in  part  on  this  account.  The  same 
question  came  up  again  befofre  us   in  the  case  of  Hendrix  v. 
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UrUted  States,  2  Okla.  Cr.  2*0,  101  Pac.  125.  The  infitructioii 
was  again  condemned,  but  was  held  to  be  harlnless  error  in  that 
case  for  reasons  given  in  the  opinion.  We  think  that  it  is  error 
for  the  court  to  single  out  any  special  witness  personally,  and 
burden  his  testimony  with  any  suggestions  which  might  indi- 
cate to  the  jury  that  in  the  opinion  of  the  court  such  witness 
was  liable  to  testify  falsely.  Instructions  as  to  the  credibility  Of 
witnesses  should  be  general  and  apply  equally  to  all  of  the 
witnesses  for  the  state  and  the  defendant  aHke.  Because  the 
witness  may  be  the  defendant  is  no  reason  why  he  should  be  visited 
with  condemnation  upon  the  one  hand,  or  clothed  with  sanctity 
upon  the  other.  He  is  before  the  court  as  a  witness,  and  should 
be  treated  by  both  the  court  and  the  jury  just  as  other  wit- 
nesses are  treieited — no  better  and  no  worse.  We  trust  ,that 
the  courts  of  Oklahoma  will  cease  to  give  such  instructions  in 
the  future;  otherwise  it  will  result  in  the  reversal  of  many 
convictions,  which,  but  for  such  instructions,  would  be  affirmed.'' 

In  Banks  v.  State,  Fletcher's  Case  was  approved,  and  this 
court  further  said: 

*'Our  views  are  well  presented  in  the  following  authorities: 
^Because  of  the  difficulty,  however,  in  so  framing  an  instruction, 
where  the  defendant's  name  is  mentioned  at  all,  as  not  to  give  his 
testimony  undue  prominence,  either  for  or  against  him,  it  would  be 
better  for  trial  judges  to  let  him  pass,  with  all  the  other  witnesses, 
under  the  purview  of  a  general  charge  as  to  the  credibility  of 
all  the  witnesses,  leaving  to  the  attorneys  in  argument  to  call 
the  attention  of  the  jury  to  any  peculiar  facts  applicable  to  any 
particular  witness.'  Vaughn  v.  State,  58  Ark.  365,  24  S.  W. 
888.  ^From  the  high  and  authoritative  position  of  a  judge 
presiding  at  a  trial  before  a  jury  his  influence  with  them  is 
of  vast  extent,  and  he  has  it  in  his  power,  by  words  or  actions, 
or  both,  to  materially  prejudice  the  rights  and  interests  of  one 
or  other  of  the  parties.  By  words  or  conduct,  he  may,  on  the 
one  hand,  support  the  character  or  testimony  of  a  witness,  or, 
on  the  other,  may  destroy  the  same,  in  the  estimation  of  the 
jury;  and  thus  his  personal  and  official  influence  is  exerted 
to  the  unfair  advantage  ot  one  of  the  parties,  with  a  corresponding 
detriment  to  the  cause  of  the  other.  We  regret  the  necessity' 
for  an  expression  of  our  disapproval  of  irregularity  of  which 
complaint  is  made,  and,  though  we  do  not  impugn  the  expression 
as  designed  to  aid  the  side  of  the  plaintiff,  we  may  say  we 
should  not  hesitate  to  reverse  the  judgment  because  of  it  if  the 
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same  depended  in  any  material  degree  upon  the  testimony 
of  the  witness  whose  character  and  standing  was  thus  in- 
dorsed/ McMinn  v.  Whela/n,  27  Cal.  319.  TLt  is  a  rule,  ap- 
plicable alike  in  civil  and  criminal  cases,  that  it  is  error  for 
judge,  directly  or  inferentially>  to  express  an  opinion  to  the  jury, 
or  in  their  hearing,  as  to  the  credibility  of  a  particular  witoess, 
or  as  to  the  weight  which  they  should  attach  to  his  testimony. 
He  must  not  single  out  a  particular  witness,  and,  mentioning  him 
by  name;  instruct  the  jury  to  take  into  consideration  his  inter- 
est in  the  suit  as  affecting  his  credibility.^  2.  Thompson  on 
Trials,  sec.  2421.  The  trial  court  therefore  erred  in  the  in- 
structions given  upon  the  credibility  of  the  defendant's  evi- 
dence.*' 

For  the  reasons  given  in  the  above  authorities,  the  con- 
.  fcssion  of  error  in  this  case  is  sustained,  and  the  judgment  of 
conviction  is  reversed,  and  the  cause  remanded  for  a  new  trial. 

DOYLE  and  OWEN,  Judges,  concur. 


R.  L.  Meeks  v.  State. 

No.  A-47.     Opinion  Filed  January  18,   1910. 

(106  Pac.   533.) 

APPEAL  AND  ERROR — Failure  to  File  Briefs.  When  no  briefs  are 
filed  on  part  of  plaintiff  in  error,  ap  required  by  rule  4  of  this 
court,  and  no  fundamental  errors  appear  of  record,  the  judg- 
ment of  the  lower  court  will  be  affirmed. 

(Syllabus  by  the  Court) 

Error  from  Pittsburg  County  Court;  R,  W.  Higgins,  Judge, 

The  plaintiff  in  error,  R.  L.  Meeks,  was  convicted  in  the 
county  court  of  Pittsburg  county,  charged  with  violation  of  the 
liquor  law  and  sentenced  to  imprisonment  in  the  county  jail  for 
thirty  days  and  to  pay  a  fine  of  fifty  dollars.  The  case  is  be- 
fore us  on  appeal.  Motion  by  Fred  S.  Caldwell,  attorney  for  the 
Governor,  to  aflSrm  the  judgment  of  the  lower  court.     Affirmed. 


Digitized  by  VnOOQ IC 


39)8  3  Oklahoma  Criminal  Reports. 


Opinion  of  the  Court. 


Boyd  &  Moor  By  for  plaintiff  in  error. 
Fred  8.  Caldwell,  for  the  State. 

OWEN",  Judge.  Counsel  for  the  governor  moves  this  court 
to  affirm  the  judgment  of  the  lower  court  for  the  reason  that 
no  briefs  have  been  filed  as  provided  for  in  section  1,  rule  4, 
of  this  court,  adopted  July  1,  1909. 

It  appears  that  the  petition  in  error  was  filed  in  this  court 
on  December  4,  1908,,  and  that;  this  case  was  submitted  in  its 
regular  order  on  the  docket  of  this  court.  Section  1  of  rule  4 
is  as  follows: 

^*In  each  cause  filed  in  this  court,  counsel  for  plaintiff  in 
error  shall,  unless  otherwise  orcfered  by  the  court,  serve  his  brief 
upon  the  Attorney  General  within  forty  days  after  filing  his 
petition  in  error  and  shall  at  the  same  time  file  ten  copies  of 
said  brief  vnth  the  clerk  of  this  court,  and  the  Attorney  (Jen- 
eral  shall,  imless  otherwise  directed  by  the  court,  have  thirty 
days  after  service  on  him  of  plaintiff  in  error^s  brief  in  which 
to  serve  and  file  his  answer  briefs.  The  briefs  are  not  re- 
quired to  be  printed,  but  when  so  dfesired  may  be  printed.  Proof 
of  service  of  briefs  may  be  filed  with  the  clerk  of  this  court 
within  ten  days  after  service.*' 

No  briefs  on  part  of  plaintiff  in  error  having  been  filed  as 
required  by  the  rules 'of  this  court,  and  no  fundamental  error 
appearing  of  record,  the  motion  to  affirm  must  be  sustained. 
Belt  V.  State,  2  Okla.  Cr.  705,  103  Pac.  1069. 

The  judgment  of  the  lower  court  is  affirmed. 

FUEMAN,  Presiding  Judge,  and  DOYLE,  Judge,  concur. 
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Ex  parte  J.  P.  Hudson. 

No.  A-411.     Opinion  Piled  January  21.  1910. 
(106  Pac.  540.) 

1.  CONSTITUTIONAL  LAW— Administration  of  Justice.  SecUon 
15,  Bunn'8  Const.  Okla.,  provldin«r  that  "rlffht  and  Justice  shall 
be  administered  without  sale,  denial,  delay  or  prejudice."  is 
self- execu  tin  j?. 

2.  JUDGES — Disqualification — Prejudice.  When  the  prejudice  of 
the  trial  Judge  is  made  the  ground  of  a  motion  for  a  change  of 
Judge,  the  Legislature  may  prescribe  the  method  of  deterniin-r 
Ing  this  matter,  but  it  is  without  power  to  abolish  this  ground 
of  disqualification. 

3.  JUDGES— Disqualification — Procedure.  A  defendant  seeking  to 
disqualify  a  trial  Judge  upon  any  ground  must  follow  the  pro- 
cedure prescribed  in  section  5.  Act.  March  22.  1909  (Sess.  Laws 
1909,  p.  169,  c.  14,  art  1). 

4.  STATUTES — Constitutional  Law — Enacting  Clause.  The  act  of 
March  22,  1909  (Sess  Laws  1909,  p.  187,  c.  14,  art.  1),  prescrib- 
ing the  disqualifications  of  Judges  of  courts  of  record,  and  pro- 
viding for  the  election  of  a  special  Judge  pro  tempore  when  the 
regular  Judge  is  disqualified,  and  repealing  section  8,  art  1. 
c.  27,  p.  285.  Sess.  Laws  1907-1908,  Is  free  from  constitutional 
objections. 

5.  STATUTES— Enactment— Style  of  Bill.  That  portion  of  sec- 
tion 8,  art.  6,  of  the  ofticial  copy  of  the  Constitution,  which 
provides  that  "the  style  of  all  bills  shall  be  'Be  it  enacted  by 
the  people  of  the  state  of  Oklahoma,' "  applies  only  to  bills 
adopted  by  the  people  under  the  Initiative  and  referendum 
clause   of   the   constitution. 

Doyle,   J.,   dissenting. 
(Syllabus  by  the  Court) 

Application  of  J.  F.  Hudson  for  writ  of  habeas  corpus    Writ 
denied. 

Nance  &  Priest,  for  petitioner. 
Fred  8.  CaJdwell,  for  the  State.     * 
No  briefs  reached  the  reporter. 

FURMAN,  Presiding  Judge.     On  the  3rd  day  of  Novem- 
ber, 1909,  the  defendant  was  convicted  in  the  count}    court  of 
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Adair  county  of  the  oflfense  of  selling  whisky.  On  the  6th 
day  of  November,  1909,  defendant  applied  to  this  ^ourt  for  a 
writ  of  habeas  corpus,  alleging  that  he  was  in  the  custody  ol 
the  sheriff  of  Adair  county  by  virtue  of  such  conviction,  and 
that  the  conviction  was  illegal  for  want  of  jurisdiction  of  the 
county  court  to  try  said  cause  upon  the  ground  that  before  the 
beginning  of  the  trial  the  defendant  had  filed  in  said  court 
his  aflSdavit,  alleging  that  the  county  judge  who  was  pre- 
siding at  said  trial  was  so  biased  and  prejudiced  against  the 
defendant  that  he  could  not  obtain  a  fair  and  impartial  trial 
before  said  county  judge  on  account  of  such  bias  and  prejudice, 
and  that  said  county  judge  had  disregarded  said  affidavit,  and 
refused  to  allow  defendant  a  change  of  judge,  ajid  that  on  this 
account  the  judgment  of  conviction  was  void  and  the  restraint 
of  the  defendaint  illegal. 

Section  15,  Bunn's  Const.  Okla.,  is  as  follows: 
"The  courts  of  justice  of  the  state  shall  be  open  to  every 
person,  and  speedy  and  certain  remedy  afforded  for  every  wrong 
and  for  every  injury  to  person,  property,  or  reputation,  and 
right  and  justice  shall  be  administered  without  sale,  denial,  de- 
lay or  prejudice.^' 

The  clear  meaning  of  this  provision  is  to  prohibit  the  trial 
of  any  cause  by  a  judge  or  juror  who  are  prejudiced  against 
either  party  to  the  cause.  Prohibitive  clauses  of  a  constitution 
are  always  self-executing,  and  require  no  legislative  provisions 
for  their  enforcement.  In  Davis  v.  Burke,  179  U.  S.  403,  21 
Sup.  Ct.  210,  45  L.  Ed.  251,  the  Supreme  Court  of  the  United 
States  says: 

"*  *  *  Where  a  constitution  asserts  a  certain  right, 
or  lays  down  a  certain  principle  of  law  or  procedure,  it  speaks 
for  the  entire  people  as  their  supreme  law,  and  is  full  authority 
for  all  that  is  done  in  pursuance  of  its  provision.  In  short, 
if  complete  in  itself,  it  executes  itself.     *     *    *'^ 

This  question  was  considered  and  decided  in  Rea  v.  State, 
ante,  p.  276,  105  Pac.  384.  It  is  not  necessary  to  repeat  here 
what  we  said  there.       In  Lincoln  v.  Territory,  8  Okla.  546,  58 
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Pac.  730,  the  Supreme  Court  of  Oklahoma  Territory,  in  con- 
struing the  territorial  statute  upon  this  subject,  said: 

"It  follows,  then,  as  a  matter  of  course,  that  the  judge  who 
would  proceed  with  the  trial  after  the  making  and  filing  of 
such  an  aflBdavit  would  do  so  without  power  or  authority,  and 
the  trial  would  be  a  nullity/^ 

If  a  trial  would  be  a  nullity  on  account  of  the  violation  of 
a  statutory  provision,  it  would  certainly  be  a  violation  on  account 
of  the  violation  of  a  constitutional  provision.  Finding  thip 
provision  in  the  Constitution,  it  is  our  plain  duty  to  enforce  it. 

The  Legislature  of  Oklahoma,  on  March  22,  1909,  passed 
an  act  (Sess.  Laws  1909,  p.  167,  c.  14,  art.  1)  providing  for 
the  disqualification  of  judges,  the  title  of  which  is  as  follows: 

"An  act  prescribing  the  disqualifications  of  judges  of  courts 
of  record  and-  providing  for  the  selection  or  appointment  of  a 
special  judge  or  judge  pro  tempore  when  the  regular  judge  is 
disqualified  and  repealing  section  8,  article  1,  chapter  xxvii  of 
the  Session  Laws  of  1907-08.'' 

The  first  section  provides: 

"No  judge  of  any  court  of  record  shall  sit  in  any  cause  or 
proceeding  in  which  he  may  be  interested,  or  in  the  result 
of  which  he  may  be  interested  or  related  to  any  party 
to  said  cause  within  the  fourth  degree  of  consanguinity  or  affin- 
ity, or  in  which  he  has  been  of  counsel  for  either  side,  or  in 
which  he  called  in  question  the  validity  of  any  judgment  of  (or) 
proceeding  in  which  he  was  of  counsel  or  interested,  or  the  valid- 
ity of  any  instrument  or  paper  prepared  or  signed  by  him  a? 
counsel  or  attorney,  without  the  consent  of  the  parties  to  said  ac- 
tion entered  of  record :  Provided,  that  the  disqualifications  herein 
imposed  shall  not  exclude  the  disqualifications  at  common  law.*' 
(Sess.  Laws  Okla.  1909,  p.  167. 

This  act  repeals  all  other  acts  or  parts  of  acts  in  conflict 
with  it.  It  also  provides  for  the  selection  of  a  special  judge 
when  the  regular  judge  is  disqualified.  This  act  does  not  men- 
tion the  disqualification  on  account  of  prejudice  of  the  judge. 
It  is  clear  that  the  legislature  did  not  intend  to  include  in  the 
grounds  of  disqualifications  enumerated  all  of  the  groxmds  upon 
which  a  judge  would  be  disqualified,  because  it  is  expressly 
stated  that  dicqualifications  at  conlmcfn  law  are  not  excluded. 
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Even  if  the  Legislature  wished  to  exclude  constitutional  disquali- 
fications, it  was  without  power  to  do  so.  The  only  seriou? 
question  in  this  case  is  as  to  whether  the  act  of  March  22,  1909> 
is  valid,  because  it  omits  what  is  known  as  the  enacting  clause. 

In  determining  this  question  it  is  important  to  examine 
the  original  copy  of  the  Constitution.  Section  3,  art.  6,  of  the 
oflScial  copy  of  the  Constitution  is  as  follows: 

"Beferendum  petitions  shall  be  filed  with  the  Secretary  of 
State  not  more  than  ninety  days  after  the  final  adjournment 
of  the  session  of  the  Legislature  which  passed  the  bill  on  which 
the  referendum  is  demanded.  The  veto  power  of  the  Gtovemor 
shall  not  extend  to  measures  voted  on  by  the  people.  All  elec- 
tions on  measures  referred  to  the  people  of  the  state  shall  be 
had  at  the  next  election  held  throughout  the  state,  except  when 
the  Legislature  or  the  Governor  shall  order  a  special  election  for 
the  express  purpose  of  making  such  reference.  Any  measure 
referred  to  the  people  by  the  referendum  shall  take  effect  and  be 
in  force  when  it  shall  have  been  approved  by  a  majority  of  the 
votes  cast  thereon  and  not  otherwise.  The  style  of  all  bills  shall 
be :  *Be  it  enacted  by  the  people  of  the  State  of  Oklahoma.'  Pe- 
titions and  orders  for  the  initiative  and  for  the  referendum  shall 
be  filed  with  the  Secretary  of  State  and  addressed  to  the  Governor 
of  the  state,  who  shall  submit  the  same  to  the  people.  The  Legis- 
lature shall  make  suitable  provisions  for  carrying  into  effect  the 
provisions  of  this  article.^' 

It  will  be  observed  that  among  other  things  this  section  pro- 
vides that  ^The  style  of  all  bills  shall  be  *He  it  enacted  by  the 
people  of  the  State  of  Oklahoma.' '^  Souie  courts  hold  that 
similar  provisions  in  their  Constitutioiis  env  not  mandatory,  hut 
merely  directory. 

In  City  of  Cape  Oirardeau  v.  Riley  et  al.,  52  Mo.  428,  14 
Am.  Eep.  427,  the  Supreme  Court  of  Missouri  said: 

"The  very  question  presented  arose  in  a  case  in  Maryland. 
The  Constitution  in  that  state  is  the  same  as  ours  in  regard  to 
the  style  of  laws.  A  law  was  there  passed  omitting  the  required 
style,  and  it  was  decided  that  the  constitutional  provision  was 
directory  only,  and  not  mandatory,  and  that  the  omission  of  the 
enacting  clause  did  not  render  the  act  unconstitutional  and  void. 
McPherson  v,  Leonard,  29  Md.  377.  So  in  Mississippi  it  is 
held  that  the  provision  is  directory,  and  that  it  is  not  essential 


Digitized  by  VnOOQ IC 


Ex  pa/rte  Hudson.  397 

Opinion   of  the  Court. 

that  there  should  be  a  literal  adherence  to  the  formula  of  words 
prescribed  by  the  Constitution,  but  that  the  acts  need  only  to 
show  the  authority  by  which  they  are  adopted,  and  that  it  was 
the  intention  of  the  Legislature  that  they  should  have  the  effect 
of  laws.  Swann  v.  Buck,  40  Miss.  268.  After  a  diligent  search 
1  have  failed  to  find  any  case  holding  that  a  law  was  unconsti- 
tutional or  void  on  account  of  an  omitted  or  imperfect  enacting 
clause.  The  enacting  clause  is  certainly  not  of  the  essence  of 
the  law.  It  furnishes  no  aid  in  its  construction,  and  its  pro- 
visions are  as  clear  and  intelligible  without  it  as  they  are  with 
it.  It  is  not  material  in  indicating  by  what  authority  the  law 
was  enactad,  for,  being  passed  in  due  form  by  both  houses  of  the 
Legislature  and  properly  approved  by  the  Governor,  with  no  alle- 
gation of  suspicion  attached  to  it,  it  comes  before  the  court? 
bearing  suflBcient  evidence  that  it  is  really  and  truly  a  law.  To 
hold  that  a  law  supported  by  these  sanctions  was  not  valid  be- 
cause certain  formal  and  immaterial  words  were  omitted  would 
be  sacrificing  substance  to  mere  form,  which  I  think  the  court  is 
not  justified  in  doing.  Aside  from  these  views,  the  act  we  are 
now  considering  does  not  pretend  to  be  an  original  act.  It  is 
to  reduce  the  law  incorporating  the  plaintiff  and  the  several  acts 
amendatory  thereto  into  one.  The  revision  of  a  law  does  not 
have  the  effect  of  making  the  revised  law  entirely  original,  so 
as  to  be  construed  as  though  none  of  its  provisions  had  effect  but 
from  the  date  of  the  revised  law.'' 

In  Swann  v.  Buck,  40  Miss.  292,  the  Supreme  Court  of  Mis- 
sissippi said: 

"The  first  question  is  whether  the  resolution  is  void  for 
want  of  a  sufficient  enacting  clause ;  and  this  involves  another  ques- 
tion, to  wit,  whether  the  Legislature  has  the  constitutional  power 
to  pass  a  joint  resolution  at  all,  to  have  the  force  and  effect  of  a 
law.  By  the  fourth  section  of  the  third  article  of  the  Constitu- 
tion the  legislative  power  of  the  State  is  vested  in  the  two  branches 
which  constitute  the  Legislature,  and  it  is  ordained  that  ^the  style 
of  their  laws  shall  be:  '^e  it  enacted  by  the  Legislature  of  the 
State  of  Mississippi.'''  As  the  style  of  this  resolution  is  'Re- 
solved by  the  Legislature  of  the  State  of  Mississippi,'  it  a  literal 
adherence  to  the  formula  precribed  by  the  Constitution  is  re- 
quired, it  would  follow  that  the  resolution  is  wholly  void.  The 
question. is  one  that  does  not  seem  to  have  received  a  judicial  de- 
cision, so  far  as  we  have  been  able  to  discover;  but  in  a  work  cited 
on  the  law  and  practice  of  legislative  assemblies,  by  Mr.  Cushing, 
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the  opinion  is  expressed  that  this  form  of  enactment  must  be 
strictly  pursued,  and  that  no  equivalent  language  will  be  suf- 
ficient. In  the  absence  of  any  authoritative  adjudication  we  are 
not  prepared  to  adopt  this  conclusion.  The  argument  against 
requiring  a  literal  compliance  with  any  form  of  a  statute  would 
be  very  strong  on  the  score  of  convenience;  for  the  plainest  ex- 
pressions of  the  legislative  will,  and  the  most  urgent  in  their 
character,  would  be  constantly  liable  to  be  defeated  by  the  slight- 
est omission  or  departure  from  the  established  phraseology.  No 
possible  good  could  be  achieved  by  such  strictness,  and  the  great- 
est evil  might  result  from  it.  There  are  no  exclusive  words  in 
the  constitutioni^negativing  fhe  use  of  any  other  language,  and 
we  think  the  i»iention  will  be  best  effected  by  holding  the 
clause  to  be  directory  only.*^ 

There  are  other  authorities  to  the  contraJry,  hut  we  are 
strongly  impressed  that  reason  and  justice  support  the  views 
which  those  quoted  present.  We  will  not  rest  our  decision 
of  this  question  upon  this  ground  alone.  The  provision  that 
"^The  style  of  all  bills  shall  be  ^e  it  enacted  by  the  people  of 
the  State  of  Oklahoma,*^'  both  in  its  language  and  the  position 
which  it  occupies  in  the  Constitution,  suggests  the  idea  that  its 
operation  was  intended  to  be  confined  to  those  bills  which  are 
initiated  and  enacted  by  the  direct  vote  of  the  people,  under  the 
reserved  powers  of  the  people  to  enact  laws  independently  of  the 
will  of  the  Senate  and  House  of  Represntatives.  This  provision 
is  found  under  the  title  of .  "Initiative  and  Referendum,'^  which 
contains  all  of  the  provisions  of  the  Constitution  relating  to  thip 
olass  of  legislation.  Then  follows  the  general  title,  "The  Legis- 
lature.'' This  is  divided  into  subdivisions  entitled,  respectively, 
"The  Senate,"  "The  House  of  Representatives,"  ^Tiegislative  Ap- 
portionment," "Qualifications  and  Rights  of  Members,"  "Pow- 
ers and  Duties,"  "Limitations,"  "Miscellaneous  Provisions."  All 
of  these  provisions  clearly  show  the  most  painstaking  care  in  their 
arrangement,  and  in  none  of  them  is  any  reterence  to  the  stj'le 
of  the  bills  to  be  passed  by  the  Legislative  Assembly.  From 
a  consideration  of  the  subject-matter  and  the  context,  it  is  clear 
to  us  that  the  framers  of  the  Constitution  intended  the  words, 
"Be  it  enacted  by  the  people  of  the  state  of  Oklahoma"  should  be 
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used  on  all  bills  initiated  and  enacted  by  the  people.  Had  the 
framers  of  the  Constitution  desired  to  fix  the  style  of  bills  passed 
by  the  legislative  body  they  would  have  done  so,  and  provided  that 
the  style  of  such  bills  should  be  ^^e  it  enacted  by  the  Legisla- 
ture of  the  state  of  Oklahoma/^  The  Constitution  makes  a  clear 
distinction  between  the  bills  enacted  by  the  people  themselves  and 
those  enacted  by  the  Legislature,  and  we  have  no  right  to  impose 
on  legislative  bills  the  conditions  which  were  intended  to  apply 
only  to  the  initiative  and  referendum.  We,  therefore,  hold  that 
the  act  of  March  22,  1909,  is  valid  and  in  full  force  and  effect, 
notwithstanding  the  fact  that  the  style  prescribed  under  the  head 
of  initiative  and  referendum  was  omitted.  By  this  act  all  other 
statutes  with  reference  to  the  disqualification  of  judges  were  in 
express  terms  repealed.  But  this  did  not  repeal  the  constitutional 
provisions  guaranteeing  to  all  classes  of  litigants  the  right  to  the 
administration  of  justice  without  prejudice.  The  Legislature  may 
prescribe  any  fair  and  reasonable  manner  in  ,which  this  prejudice 
may  be  determined.  It  may  also  prescribe  the  procedure  to  ob- 
tain the  rights  guaranteed  under  the  Constitution.  The  right 
guaranteed  is  a  fair  trial  before  a  judge  or  juror  who  is  not  preju- 
diced against  the  defendant.  Ample  provision  is  made  in  the 
act  of  March  22,  1909,  for  the  selection  of  a  special  judge  to  try 
the  case  when  the  regular  judge  is  disqualified. 

Section  5  of  the  act  prescribes  the  method  of  securing  a 
change  of  judge  in  the  event  the  trial  judge  refuses  to  certify  to 
his  disqualification  and  vacate  the  bench.  That  section  is  as  fol- 
lows : 

**Any  party  to  any  cause  pending  in  a  court  of  record  may  in 
term  time  or  in  vacation  file  a  written  application  with  the  clerk 
of  the  court,  setting  forth  the  grounds  or  facts  upon  which  the 
claim  is  made  that  the  judge  is  disqualified,  and  request  him  to 
so  certify,  after  reasonable  notice  to  the  other  side,  same  to  be 
presented  to  such  judge,  and  upon  his  failure  so  to  do  within 
three  days  before  said  cause  is  set  for  trial,  application  may  be 
made  to  the  proper  tribunal  for  mandamus  requiring  him  so 
to  do.^^ 

Even  though  the  provision  of  the  Constitution  prohibiting 
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the  trial  of  a  case  by  a  prejudiced  judge  or  juror  is  self-executing, 
the  Legislature  may  enact  laws  prescribing  the  manner  in  which 
this  provision  may  be  enforced.  In  the  case  of  State  ex  rel.  Rear- 
don,  Co.  Atiy.,  V.  Scales,  Mayor,  et  al.,  21  Okla.  690,  97  Pac. 
586,  our  Supreme  Court,  speaking  through  Chief  Justice  Wil- 
liams, said: 

'^n  the  case  of  Beeves  v.  Anderson  et  ah,  13  Wash.  17^  42 
Pac.  627,  Mr.  Justice  Gordon,  for  the  court,  in  discussing  said 
section,  says:  'A  constitutional  provision  is  said  to  be  (not) 
self-executing  ^'when  it  merely  indicates  principles,  without  laying 
down  niles  by  means  of  which  those  principles  may  be  given  the 
force  of  law.^^  Cooley,  Const.  Lim.  p.  121.  "Perhaps  even  in 
such  cases  (where  the  power  is  self-executing)  legislation  may 
be  desirable,  by  way  of  providing  remedies  for  the  protection  of 
the  rights  secured,  or  of  regulating  the  claim  of  the  right  so  that 
its  exact  limit  may  be  known  and  understood.^*  Id,,  122.  In  our 
opinion,  it  was  competent  for  the  Legislature  to  supplement  the 
constitutional  provision  by  pointing  out  the  manner  in  which  the 
right  conferred  by  the  Constitution  might  be  exercised,  and  by 
prescribing  rules  for  the  guidance  of  the  citv  council  in  relation 
thereto.*** 

While  the  Constitution  prohibits  the  trial  ot  a  cape  before  a 
prejudiced  judge  or  juror,  yet  it  is  silent  as  to  the  manner  in 
which  the  question  of  prejudice  is  to  be  decided.  The  machinery 
by  which  this  should  be  determined,  either  as  to  judge  or  juror^ 
is  a  proper  subject  of  legislation.  Manifestly  a  judge  would  have 
no  more  right  to  pass  upon  his  bias  or  prejudice  than  a  juror 
would  have  to  decide  as  to  his  qualification,  for  it  is  a  fundamen- 
tal principle  of  law  that  no  one  should  be  permitted  to  be  a 
judge  when  his  own  interests  are  involved.  In  case  of  juror,  if 
a  juror  admits  his  disqualification,  that  settles  it.  If  the  juror 
denies  disqualification,  the  trial  judge  passes  upon  that  issue,  and 
error  of  the  trial  court  may  be  reserved  for  the  determination  of 
the  appellate  court.  Under  the  statute  now  under  consideration^ 
if  the  trial  judge  admits  his  disqualification,  he  so  certifies,  and 
the  election  of  a  special  judge  takes  place.  If  he  does  not  regard 
himself  as  disqualified,  he  refuses  or  fails  to  so  certify.  Then  the 
question  can  be  presented  to  the  appellate  court  by  petition  for 
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mandamuB.  This  secures  to  the  defendant  his  right  to  have  the 
matter  of  the  prejudice  of  the  trial  judge  adjudicated,  and  if 
such  prejudice  is  made  to  appear,  his  constitutional  right  to  a 
trial  before  an  unprejudiced  judge  will  be  protected.  Upon  the 
other  hand  society  will  also  be  protected  from  having  trials  de- 
layed indefinitely  by  allegations  of  the  prejudice  of  the  trial 
court,  when,  as  a  matter  of  fact,  no  such  prej.udice  exists^  and  the 
attempt  to  disqualify  the  judge  is  made  solrfy  for  the  purpose  of 
delay  and  to  defeat  the  enforcement  of  justice.  This  statute  was 
not  in  force  at  the  time  of  the  trial  of  any  of  the  cases  previously 
decided  by  this  court  in  which  the  question  of  the  prejudice  of 
the  trial  judge  was  passed  upon.  What  was  said  in  previous 
decisions  has  no  application  to  cases  tried  since  the  act  of  March 
22,  1909,  went  into  effect.  Holding  as  we  do  that  this  act  is  in 
effect,  notwithstanding  the  lack  of  the  enacting  clause,  the  de- 
fendant must  follow  the  procedure  as  prescribed  in  the  act  be- 
fore he  is  entitled  to  the  benefits  prescribed.  Habeas  corpus  is 
not  a  proper  remedy  where  the  court  ignores  the  provisions  of  this 
kct  and  refuses  to  certify  to  his  disqualifications.  On  his  failure 
to  80  certify  the  party  complaining  must  proceed,  under  this  sec- 
tion, by  application* to  the  proper  tribunal  for  mandamus  requir- 
ing him  to  so  certify. 

The  writ  of  habeas  corpus  is  denied  and  petitioner  remanded 
to  the  custody  of  the  sheriff  of  Adair  coimty. 

OWEN,  JUDGJ5,  concurs;  DOYIiE,  Judge,  dissents. 


On  Petition  Fob  Rehearing. 

Denied  March  2S,  1910. 

(107  Rac.   786.) 

OWEN,  Judge.  The  decision  in  this  case  was  filed  Janu- 
ary 21,  1910.  On  February  17,  1910,  petitioner  filed  his  appli- 
cation for  rehearing. 
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There  is  no  contention  made  that  the  original  decision  is  er- 
roneous as  to  the  holding  that  the  act  of  the  Legislature  (Sess. 
Laws  1909,  p.  167)  providing  for  the  disqualification  of  judges 
is  in  effect  notwithstanding  the  failure  of  the  Legidature  to  at- 
tach the  enacting  clause.  It  is  urged  here  that  section  5  of  this 
act  is  in  conflict  with  the  Constitution,  because  it  prescribes  an 
unreasonable  remedy,  which  in  effect  deprives  the  defendant  of 
his  right  to  a  trial  without  prejudice.  As  to  whether  the  pro- 
cedure prescribed  is  calculated,  in  some  instances,  to  work  a  hard- 
ship on  the  party  complaining,  is  not  a  matter  to  be  determined 
by  this  court.  That  question  was  determined  by  the  Legislature. 
The  question  for  this  court  to  determine  is  whether  the  section 
is  in  conflict  with  the  Constitution,  and  whether  the  petitioner 
was  bound  to  comply  with  its  provision  before  he  could  pray 
for  relief  in  this  court.    The  language  of  the  section  is  as  follows: 

"Sec.  6:  Any  party  to  any  cause  pending  in  a  court  of 
record  may  in  term  time  or  in  vacation  file  a  written  application 
with  the  clerk  of  the  court,  setting  forth  the  grounds  or  facts 
upon  which  the  claim  is  made  that  the  judge  is  disqualified,  and 
request  him  to  so  certify,  after  reasonable  notice  to  the  other  side, 
same  to  be  presented  to  such  judge,  and  upon  his  failure  so  to  do 
within  three  days  before  said  cause  is  set  for  trial,  application 
may  be  made  to  the  proper  tribunal  for  mandamus  requiring  him 
«o  to  do.'^ 

It  was  urged  by  counsel  for  the  petitioner  in  the  oral  argu- 
ment that  in  this  state  a  plaintiff  in  a  criminal  case  has  the  con- 
stitutional right  to  be  tried  before  a  judge  without  prejudice,  and 
that  when  his  affidavit  is  filed,  alleging  prejudice  of  the  judge, 
that  he  is  not  bound  to  comply  with  the  provisions  of  this  act,  and 
that  his  failure  to  do  so  is  not  a  waiver  of  his  constitutional  right 
of  a  fair  trial;  that  he  cannot  waive  a  constitutional  right.  With 
this  contention  we  cannot  agree.  The  Legislature  had  the  right 
to  regulate  the  method  of  obtaining  a  fair  trial.  Boneparte  v. 
U.  8,,  ante,  p.  345,  106  Pac.  347.  If  the  mere  filing  of  the  affi- 
davit would  per  se  disqualify  a  judge,  and  there  was  no  method 
of  determining  this  question  before  trial,  a  defendant  whose  con- 
science would  permit  him  to  make  the  affidavits  to  each  succeed- 
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ing  judge  could  never  be  brought  to  trial.  It  is  no  answer  to  say 
only  one  change  of  judge  is  permitted  by  statute.  This  statute 
cannot  deprive  a  defendant  of  his  right  to  a  trial  before  a  judge 
without  prejudice,  and  under  the  constitutional  guaranty  of  this 
right  any  judge  elected  or  appointed  to  take  the  place  of  the  reg- 
ular judge  may  be  disqualined,  but  the  method  prescribed  by 
the  Legislature  must  be  followed.  His  right  to  be  tried  before  a 
judge  without  prejudice  is  a  personal  right,  and  the  doctrine 
is  well  settled  that  a  personal  right  or  privilege  can  always  be 
waived.  A  party  may  waive  any  provisions,  either  of  a  Consti- 
tution or  a  statute,  intended  for  his  benefit.  Farmers^  Nat,  Bh. 
V.  McCall  (Sup.)  106  Pac.  866;  Armfield  v.  Brown,  70  N.  C. 
27;  Eahn  v.  Brinson,  133  N.  C.  7,  45  S.  E.  359. 

A  well-considered  case  on  this  question  is  that  of  Mehlin  et 
ai.  V,  Ice,  56  Fed.  12,  5  C.  C.  A.  403.  In  that  case  the  question 
arose  in  an  action  of  forcible  entiy  and  detainer  in  the  United 
States  court  in  the  Indian  Territory.  The  matters  in  contro- 
versy had  been  determined  in  the  district  court  of  the  Cherokee 
Nation.  The  defendant.  Ice,  was  not  a  citizen  of  the  Cherokee 
Nation,  and  in  the  United  States  court  pleaded  the  lack  of  juris- 
diction of  the  Cherokee  court  over  his  person.  The  United  States 
Circuit  Court  in  disposing  of  the  question  said: 

"But  it  is  said,  conceding  this  to  be  so,  and  conceding  that 
the  District  Court  of  the  nation  had  jurisdiction  of  the  subject- 
matter  of  the  suit  of  Mehlin  v.  Ice,  that  it  did  not  have  and 
could  not  acquire  jurisdiction  over  the  person  of  Ice,  because  he 
was  a  white  man,  and  a  citizen  of  the  United  States,  and  that  its 
proceedings  are^  for  that  reason,  a  nullity.  There  is  a  conclu- 
sive answer  to  this  contention.  Ice  was  notified  to  appear  be- 
fore the  clerk,  and  show  cause  why  he  should  not  be  put  out  of 
the  possession  of  the  premises.  In  response  to  this  summons  he 
entered  a  general  appearance.  He  did  not  challenge  the  juris- 
diction of  the  court  over  the  subject-matter  of  the  suit  or  over 
his  person.  He  rested  his  right  to  the  possession  of  the  prem- 
ises on  a  lease  from  Armstrong,  and  exhibited  the  lease,  ajid 
asked  that  Armstrong  be  made  a  party  defendant,  which  was  done. 
Conceding  that  Ice,  being  a  white  man,  was  for  that  reason  not 
subject  to  the  jurisdiction  of  the  courts  of  the  nation,  this  was 
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a  personal  privUege,  which  he  might  and  did  waive.  The  eleventh 
amendment  to  the  Constitution  of  the  United  States  declares  tlte, 
judicial  power  of  the  United  States  shall  not  extend  to  a  suit 
against  a  state,  but  it  has  always  been  held  that  the  immuniiy 
from  suit  granted  by  this  article  is  a  personal  privilege,  which  the 
state  may  waive  at  pleasure;  and,  when  it  does  waive  its  privi- 
lege, and  voluntarily  submits  to  the  jurisdiction  of  a  United* 
States  court,  it  is  concluded  by  the  judgment.  Beers  v.  State 
of  Arkansas,  20  How.  527  [15  L.  Ed.  991]  ;  Clark  v.  Barnard, 
108  U.  S.  436-447,  2  Sup.  Ct.  878  [27  L.  Ed.  780]  ;  Cunmngham^ 
V.  Railroad  Co.,  109  U.  S.  446-451,  3  Sup.  Ct.  292,  609  [27  L.. 
Ed.  992.]  The  denial  of  jurisdiction  to  the  Cherokee  courts  over 
white  men  in  the  Cherokee  country  is  not  any  broader,  and  is 
not  founded  on  as  high  considerations  of  public  policy,  as  the 
denial  to  the  courts  of  the  United  States  of  jurisdiction  over  the 
states.  A  party  may  waive  any  provision  either  of  a  Constitution, 
treaty,  or  statute  intended  for  his  benefit.  It  is  therefore  com- 
petent for  a  white  man  to  waive  the  treaty  and  statutory  stipu- 
lations exempting  him  from  the  jurisdiction  of  the  Cherokee 
courts;  and  when  he  enters  a  general  appearance  to  an  action 
pending  in  those  courts,  and  pleads  to  the  merits,  and  there  is  a 
trial  upon  such  plea,  he  thereby  waives  the  exemption,  and  sub-* 
mits  himself  to  the  jurisdiction  of  the  court,*  and  will  not  after- 
wards be  heard  to  contest  the  validity  of  the  proceedings  and 
judgment  of  the  Cherokee  court  upon  the  ground  that  it  had  no 
jurisdiction  of  his  person.  Shvite  v.  Thompson,  15  Wall.  151 
[21  L..  Ed.  123]  ;  Shields  v.  Thomas,  18  How.  253  [15  L.  Ed., 
368] ;  Jones  v,  Andrews,  10  Wall.  327  [19  L.  Ed.  935] ;  Bank  v. 
Okley,  4  Wheat.  235  [4  L.  Ed.  559] ;  V.  'S.  v.  Rathbone,  2  Paine,^ 
578  [Fed.  Cas.  .  No.  16,121];  Hawes,  Jur.  §§  9-11; 
In  re  Cooper,  93  K  Y.  507;  State  v.  Poison,  29  Ta.  133; 
Brown,  Jur.  §§  49,  50 ;  Bostwick  v.  Perkins,  4  Ga.  50 ; 
State  v.  Fooks,  65  Iowa,  196,  452,  21  N.  W.  561,  773;  Railway 
Co,  V.  McBride,  141  U.  S.  127,  11  Sup.  Ct.  982  [35  L.  Ed.  659]. 
The  conclusion  reached  on  this  branch  of  the  case  renders  it . 
unnecessary  to  consider  the  other  assignments  of  error.'* 

It  is  urged  that  the  pronoun  "him*'  in  the  phrase,  ''and 
request  him  to  so  certify,"  refers  to  the  cleric  of  the  court,  and 
that  the  pronouns  "his**  and  ''him**  in  the  phrase,  "and  upon 
his  failure  so  to  do  within  three  day^  before,  said  cause  is  set  for. 
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trial,  application  may  be  made  to  proper  tribunal  for  mandamiiB 
requiring  him  so  to  do/*  refers  to  the  derk  of  the  court.  With 
this  contention  we  cannot  agree.  To  place  tHis  construction  upon 
this  section  would  give  it  a  ridiculous  and  nonsensical  meaning. 
It  is  urged  that  these  pron:ouns  refer  to  the  clerk  for  the 
reason  that  thfe  first  phrase  of  this  section  provides  that  the  ap- 
plication must  be  filed  with  th6  clerk.  All  papers  must  be  filed 
with  the  clerk;  and  the  purpose  of  filing  with  the  clerk  is  to 
make  the  paper  a  matter  of  record  in  order  that  It  may  be  pre- 
sented to  the  judge.  The  judge  t;an  only  consider  matters  that 
have  been  made  a  part  of  the  records  of  his  court,  and  in  our 
opinion  the  pronouns  referred  to  refer  to  the  judge,  not  the 
clerk.  Otherwise  what  could  be  the  necessity  of  presenting  the 
application  to  the  judge  after  reasonable  notice  to  the  other  side  ? 
There  is  no  notice  provided  for  before  the  filing  of  the  applica- 
tion with  the  clerk.  The  section  provides  that  the  application 
may  be  filed  either  in  term  time  or  in  vacation.  It  geems  to  us 
unreasonable  to  say  the  purpose  of  the  act  is  to  provide  a  remedy 
by  mandamus  to  require  the  clerk  to  certify  the  application  to 
the  judge.  Suppose  for  instance  this  were  true,  and  on  the 
clerk's  failure  to  so  certify  a  mandamus  issue  to  compel  him  to 
do  so,  and  in  compliance  with  the  mandamus  he  delivers  to  the 
judge  of  the  court  of  which  he  is  clerk  a  certificate  that  the 
written  application  has  been  filed,  and  thereupon  the  court  re- 
fuses to  concede  that  he  is  disqualified  and  refuses  to  vacate  the 
bench,  tljpn  the  complaining  party  has  exhausted  his  remedy  to 
no  avail.  The  purpose  of  the  act  is  to  enable  either  party  to  a 
lawsuit  to  avoid  a  trial  before  a  disqualified  judge.  The  judge 
will  not  be  permitted  to  pass  on  his  own  qualificatiolis  so  as  to 
preclude  the  complaining  party  from  further  objections;  and  the 
purpose  of  the  requirement  thAt  the  judge  certify  to  his  disquali- 
fications is  that  there  may  be  an  election  of  a  special  judge  to  try 
the  Q^e,  There  must  be  some  record  of  the  disqualifications  of 
the  regular  judge  before  a  special  judge  could  acquire  juris 
diction  of  the  case.  Suppose  the  case  be  tried  before  a  special 
judge  and  no  record  of  the  disqualifications  of  the  regular  judge. 
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then  the  appellate  court  would  necessarily  vacate  the  judgment 
on  appeal^  for  the  reason  that  the  record  failed  to  disclose  the 
jurisdiction  of  the  special  judge.  We  can  understand  how  in 
some  cases  the  short  time  of  three  days,  as  fixed  by  this  section 
in  which  to  apply  for  a  mandamus,  might  work  a  hardship;  but 
these  cases  would  be  the  exception  rather  than  the  rule.  The 
three-day  limitation  is  on  the  judge^  and  not  on  the  complaining 
party.  There  is  nothing  to  prevent  the  complaining  party  from 
filing  his  written  application  as  soon  as  his  case  is  in  oourt,  and  i! 
the  judge  arbitrarily  withheld  action  on  the  matter  until  within 
three  days  before  the  time,  and  the  p^^^'^y  ^'^^  *heu  so  far  re- 
moved from  the  proper  court  to  which  he  could  apply  for  a  man- 
damus, as  to  deprive  him  of  the  remedy,  a  motion  for  continu- 
ance would  be  in  order  until  such  time  as  would  enable  the  party 
to  present  the  matter  to  the  proper  court,  and  an  arbitrary  re- 
fusal to  extend  the  time  would  no  doubt  be  such  an  abuse  of  dis- 
cretion as  to  constitute  grounds  for  reversal  of  a  judgment  against 
the  complaining  party. 

This  act  of  the  Legislature  does  not  include  prejudice  as  a 
ground  of  disqualification,  but  the  grounds  enumerated  are  not 
an  abridgment  on  those  of  the  common  law  and  our  Constitution. 
Section  15  of  Bunn's  Edition  of  the  Constitution  provides  that 
"right  and  justice  shall  be  administered  without  sale,  denial,  de- 
lay or  prejudice.^^  The  statute  of  Alabama  on  this  subject  is  very 
similar  to  ours,  and  was  construed  in  the  case  of  Ex  p<irte  Corn- 
well,  144  Ala.  497,  39  South.  354.  The  defendant  was  charged 
with  embezzling  the  funds  of  a  savings  bank  and  filed  an  affidavit 
alleging  prejudice  of  the  judge.  The  judge  refused  to  certify  that 
'  he  was  disqualified.  The  Supreme  Court  in  passing  on  the  ques- 
tion said: 

"The  petitioner  objected  to  being  tried  on  said  indictments 
by  the  respondent  as  judge  of  the  city  court,  on  the  ground  of  in- 
competency by  reason  of  interest  of  said  judge  as  a  depositor  in 
said  bank,  and  requested  the  judge  to  certify  his  incompetency 
under  the  statute  in  order  that  a  special  judge  might  be  selected 
to  try  petitioner  on  said  indictments.  This  the  respondent  de- 
clined and  refused  to  do.     The  present  petition    is    for    a    per- 
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emptory  writ  of  mandamuB  to  compel  the  respondent  to  certify 
hk  incompetency.  It  is  true  that  the  respondent  has  no  direct, 
pecuniary  interest  in  the  result  of  the  prosecution  by  the  state 
against  the  petitioner  on  the  pending  indictments.  And,  if  the 
question  of  disqualification  were  left  to  be  determined  alone  by 
the  terms  of  the  statute  (section  2637  of  the  Code),  under  the 
facts  in  the  present  case,  no  disqualification  could  be  said  to  ex- 
ist. But,  under  the  common  law,  there  are  other  grounds  that 
those  mentioned  in  the  statute,  which  go  to  the  disqualification 
of  the  judge.  In  CHll  v.  State,  61  Ala.  172,  it  was  said :  ^Accord- 
ing to  the  stern  morality  of  the  common  law,  a  judge  is  required 
to  be  legally  indifferent  between  the  parties/  In  Freeman  on 
Judgment,  §  145,  it  is  said  to  be  Veil  settled  by  the  common  law 
that  no  judge  ought  to  act  where,  from  interest  or  any  other 
cause,  he  is  supposed  to  be  partial  to  one  of  the  suitors/  Any  in- 
terest, the  probable  and  natural  tendency  of  which  is  to  create 
a  bias  in  the  mind  of  the  judge  for  or  against  a  party  to  the  suit, 
is  sufficient  to  disqualify.  The  judge  is  human,  and  human  na- 
ture, at  best,  is  weak,  and  as  far  as  it  is  possible  a  perfect 
equipoise  should  always  be  preserved  in  the  administration  of 
justice  by  the  courts.  Pecuniary  interest  in  the  result  of  the  suit 
is  not  the  only  disqualifying  interest.  If  such  were  true,  there 
would  exist  no  disqualification  in  the  judge  to  try  a  defendant 
on  a  charge  of  arson  in  the  burning  of  the  house  of  the  judge. 
And  yet  no  .one  would  for  a  moment  question  the  existence  of 
such  an  interest  in  the  result  of  the  trial,  the  probable  and  na- 
tural tendency  of  which  would  be  to  create  a  bias,  that  would  af- 
fect thfe  competency  of  the  judge.  In  Medlin  v,  Taylor,  101 
Ala.  239  [13  South.  310],  in  a  contested  election  case,  where  the 
judge  before  whom  the  contest  was  instituted  declined  to  sit,  be- 
cause his  right  to  office  by  the  same  general  election  was  being 
contested,  but  in  a  diflFerent  forum,  it  was  said  by  this  court, 
speaking  through  the  present  Chief  Justice,  then  justice:  ^Judge 
Taylor  not  only  had  no  pecuniary  interest  in  the  result  of  this 
contestation,  but  he  had  no  interest  whatever  that  could  be  af- 
fected by  any  possible  termination  of  the  issues  involved' — citing 
authorities.  It  is  the  opinion  of  this  court,  however,  that  under 
the  doctrine  of  the  common  law,  aside  from  our  constitutional 
and  statutory  provisions,  he  had  such  a  personal  interest  in  the 
questions  involved  in  the  contestation  of  Medlin,  in  the  nature  of 
things,  such  a  bias  in  favor  of  one  of  the  parties  to  the  case,  as 
disqualified  him  to  hear  and  determine  the  ^ame,  and  justified 
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his  action  in  declining  bo  to  do.  Here,  as  a  result  of  the  alleged 
embezzlement  for  which  the  petitioner  was  indicted  and  to  be 
tried,  the  bank  wherein  the  judge  was  a  depositor  failed,  and, 
unable  to  pay  its  depositors,  was  put  into  the  hands  of  a  receiver 
for  the  purpose  of  winding  up  its  business.  By  the  alleged  mal- 
conduct  of  the  petitioner,  the  judge  is  made  to  suffer  a  loss  of 
property — ^money  deposited  with  the  bank — ^to  what  extent  does 
not  appear,  whether  the  total  of  his  deposit,  or  only  a  part,  but 
that  this  is  immaterial.  Under  the  facts,  we  think  that  the  judge 
had  such  a  personal  interest  in  the  subject-matter  of  *  the  pend- 
ing prosecutions,  such  as  in  the  nature  bf  things  was  calciilated 
to  produce  in  the  mind  a  bias  such  as  would  impair,  if  not  pre- 
vent, that  equipoise  which  the  stem  morality  of  the  common  law 
demands  in  the  administration  of  justice.  Our  conclusion,  there- 
fore, is  that  the  judge  was  by  reason  of  interest  in  the  result  of 
the  suit  disqualified  to  try  the  petitioner,  and,  imless  he  certifies 
his  disqualification  after  being  duly  informed  of  our  conclusion, 
the  writ  will  issue  as  prayed  for." 

Section  5  of  the  act  is  declaratory  of  the  common-law  remedy 
to  avoid  trial  before  a  prejudicial  judge,  and  is  not  in  conflict 
with  the  provision  of  the  Constitution  guaranteeing  a  trial  with- 
out prejudice.  Before  the  petitioner  can  invoke  the  aid  of  this 
court,  he  must  comply  with  the  requirements  of  this  act  or  show 
cause  for  his  failure  to  do  so. 

The  petition  for  rehearing  is  denied. 

FURMAN,  Presiding  Judge,  concurs,  DOYLE,  Judge,  dis- 
sents. 


Ex  parte  Ed  Hikes. 

No.   A-895.     Opinion   Piled   January   21.   1910. 
(106  Pac.   544.) 

Application  of  Ed  Hines  for  writ  of  habeas  corpus.     Writ 
denied. 

Nance  &  Priest^  for  petitioner. 
Fred  S:  Caldwell,  for  the  State. 
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PER  CURIAM.  All  of  the  questions  of  law  involved  in  this 
case  were  discussed  and  decided  in  cause  No.  A-4li,  Ex  parte 
Hudson  (decided  at  the  present  term  of  this  court),  ante,  p.  393, 
106  Pac.  540,  and  the  opinion  in  said  cause  No.  A-411  is  adopted 
as  the  opinion  in  this  cause. 

The  writ  of  habeas  corptts  is  denied,  and  the  defendant  re- 
manded to  the  custody  of  the  sheriff  of  Adair  county. 


On  Petition  for  Reheakinq. 

Denied  March   28.   1910. 

OWEN,,  Judge.  This  case  is  in  all  things  identical  with 
Ex  parte  Hudson  (case  No.  A-411,  decided  at  this  term  of  court, 
ante^  p.  393,  107  Pac.  735,  and  the  decision  in  that  case  settles  all 
questions  raised  in  this. 

The  petition  for  rehearing  is  denied. 

FURMAN,  Presiding  Judge,  concurs,  DOYLE,  Judge^  dis- 
sents. 


W.  Q.  Gragg  v.  State. 

No.   A-35.     Opinion  Piled  January  21.  1910. 

(106  r&c,   350.) 

INDICTMENT  AND  INFORMATION— Suffioienoy.  It  is  not 
imperative  under  the  laws  of  this  state  tliat  an  informatit>n 
shall  contain  the  words  "by  the  authority  of  the  state  of  Okla- 
homa," if  the  record  discloses  that  the  prosecution  is  in  fact  by 
the  authority  of  the  legal  representative  of  the  state  author- 
ised to  prosecute. 

INSTRUCTIONS— ^Reasonable  Doubt.  An  instrucUon  to  the 
jury  which  defines  reasonable  doubt  to  be  a  doubt  that  has  a 
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reason  for  it  and  one  tor  which  a  reason  may  be  given  Is  er- 
roneous. 

(Syllabus   by   the   Court) 

Error  from  Tillman  County  Court;  T.  E,  Campbell,  Judge, 

The  plaintifE  in  error,  W.  Q.  Gragg,  was  tried  in  the  county 
court  of  Tillman  county  on  the  5th  day  of  Pebruar)%  1908, 
charged  with  selling  intoxicating  liquor.  He  was  convicted  and 
sentenced  to  imprisonment  in  the  county  jail  for  thirty  days  and 
to  pay  a  fine  of  fifty  dollars.  The  case  is  before  us  on  appeal. 
Error  confessed  by  counsel  for  the  state.    Reversed. 

jP.  Mounts  and  W.  W.  Oriffin,  for  plaintiff  in  error. 

Fred  S.  Caldwell,  Counsel  to  the  Governor,  for  the  State. 

OWEN,  Judge.  Counsel  to  the  Governor,  and  representing 
the  state  before  this  court,  has  filed  his  confession  of  error  in  this 
case,  confessing  that  the  trial  court  erred  in  the  following  instruc- 
tion : 

"(3)  By  the  term  'reasonable  doubt^  as  used  in  this  instruc- 
tion is  meant  a  doubt  that  has  a  reason  for  it.  It  is  a  doubt  that 
you  can  give  a  reason  for,  and  is  one  which  arises  from  a  careful 
and  impartial  consideration  of  all  the  evidence  and  which  in  the 
graver  transactions  of  life  would  cause  a  prudent  and  reasonable 
man  to  hesitate.  In  other  words,  it  is  such  a  doubt  that  will 
leave  a  juror's  mind,  after  a  careful  examination  of  all  the  evi- 
dence, in  such  a  condition  that  he  cannot  say  that  he  has  an  abid- 
ing conviction  to  a  moral  certainty  of  the  defendant's  guilt." 

The  Supreme  Court  of  this  state  in  the  case  of  Abbott  v. 
Terntory,  1  Okla.  Cr.  1,  94  Pac.  179,  16  L.  R.  A.  (N.  S.)  260, 
in  an  opinion  delivered  by  Chief  Justice  Williams,  reviews  at  great 
length  the  decisions  and  text-writers  defining  the  term  "reasonable 
doubt,"  and  in  that  case  condemned  an  instruction  in  almost  the 
identical  language  of  the  instruction  here.  In  the  case  of  Price  v. 
State,  1  Okla.  Cr.  358,  98  Pac.  447,  this  court,  in  an  opinion  de- 
livered by  Furman,  Presiding  Judge,  condemned  an  instruction 
embodying  the  same  definition  of  a  reasonable  doubt.  '  In  that 
case,  the  presiding  judge  used  the  following  language: 

"The  words  'reasonable  doubt'  in  our   statute   are    used    in 
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their  ordinary  sense  in  common  acceptance  among  the  people.  An 
instruction  in  the  language  of  the  statute  is  suflBcient,  and  is  by 
far  the  safest  course  to  pursue.  Any  effort  to  elucidate  the  mean- 
ing of  the  words  ^reasonable  doubt^  is  dangerous,  as  will  be  found 
from  an  examination  of  the  decided  cases/' 

We  deem  it  unnecessary  to  discuss  the  matter  further  at  this 
time.  The  conclusions  in  the  Abbott  and  Price  Cases  are  ap- 
proved here.  The  confession  of  error  filed  by  the  counsel  for  the 
state  must  be  sustained. 

Inasmuch  as  this  case  will  probably  be  tried  again,  we  deem 
it  necessary  to  pass  on  the  objection  made  by  the  plaintiff  in  error 
in  the  court  below,  as  to  the  form  of  the  information  filed  in  the 
county  court.     The  information  is  as  follows: 

"I,  Sam  W.  Johnson,  county  attorney  of  the  county  of  Till- 
man and  state  of  Oklahoma,  duly  authorized  and  empowered  by 
law  to  inform  of  offenses  committed  and  triable  within  the  said 
county  and  state,  come  now  here  and  give  the  court  to  understand 
and  be  informed,  that  at  and  within  said  county  and  state,  on  the 
21st  day  of  January,  1908,  W.  G.  Gragg,  then  and  there  being,  did 
then  and  there,  willfully,  unlawfully,  sell,  barter,  give  away,  and 
furnish  to  one  S.  W.  Surrett,  certain  intoxicating  liquors,  to  wit, 
whiskey;  the  said  Gragg  not  then  and  there  being  authorized  by 
law  to  sell,  barter,  give  away  and  furnish  intoxicating  liquors  to 
the  people  of  said  county  and  state  then  and  there  being,  contrar\^ 
to  the  prohibitory  law  of  the  Constitution  of  the  state  of  Okla- 
homa, and  contrary  to  the  form  of  the  statute  in  such  case  made 
and  provided  and  against  the  peace  and  dignity  of  the  state  of 
Oklahoma.     S.  W.  Johnson,  County  Attorney.'^ 

Counsel  for  plaintiff  in  error  insist  that  this  information  is 
defective  for  the  reason  that  it  does  not  comply  with  that  provi- 
sion of  our  Constitution  (article  7,  §  19),  which  says: 

"All  prosecutions  shall  be  carried  on  in  the  name  and  by  the 
authority  of  the  state  of  Oklahoma." 

It  will  be  noticed  that  this  information  is  made  by  Sam  W. 
Johnson,  county  attorney  of  Tillman  county,  and  says  that  he  is 
"duly  authorized  and  empowered  by  law,''  etc.  This  same  ques- 
tion was  presented  to  this  court  in  the  case  of  Arte  v.  State,  1 
Okla.  Cr.  666,  100  Pac.  23,  33,  and  again  in  the  case  of  Caples  v. 
State,  write,  p.  72,  104  Pac.  493.     In  these  cases  this  court  held 
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that  informations  in  substantiaUy  the  same  form  as  the  informa- 
tion here  were  suflScifent.  The  weight  hi  authority  seems  to  be 
that,  where  the  Constitution  requires  criminal  prosecutions  to  be 
carried  on  in  the  name  and  by  the  authority  of  the  state^^  there 
need  be  no  general  statement  of  the  same  in  the  indictment  or 
information  when  it  appears  from  the  record  that  the  prosecution 
is  actually  conducted  by  the  authority  of  the  state.  The  object 
of  the  Constitution  in  requiring  the  prosecution  to  be  in  the  name 
and  by  the  authority  of.  the  state  is  to  exclude  any  foreign  power 
from  the  exercise  of  such  authority.  In  the  case  at  bar,  the  coimty 
court  should  take  judicial  knowledge  of  the  name  of  the  county 
attorney.  When  the  information  was  filed  by  the  county  attorney 
in  his  oflBcial  capacity  it  was  by  the  authority  of  the  state.  We 
deem  it  unnecessary  to  review  the  authorities  cited  in  the  Arie 
and  Caples  Cases.  The  conclusions  of  this  court  reached  in  those 
cases  are  approved  here. 

The  confession  of  error  filed  by  the  counsel  for  the  state  i« 
sustained.  The  case  is  reversed,  with  direction  to  grant  the  de- 
fendant a  new  trial. 

FURMAN,  Presiding  Judge,  and  DOYLE,  Judge,  concur. 


State  v.  Homer  Jones. 

No.  A- 22.     Opinion  Piled  January   21,  1910. 
(106  Fac.  a51.) 

1.  APPEAL  AND  ERROR^Transcript  of  Record.  A  certificate 
In  proper  form,  signed  by  the  county  Judge  and  attested  with 
the  seal  of  the  court,  is  sufficient  authentication  of  the  tran- 
script of  the  record  made  in  his  court 

2.  WEAPONS — Carrying   of   Concealed     Weapon — Information.    An 

information  which  charges  "that  one  Homer  Jones,  late  of  the 
county  of  Caddo  and  state  of  Oklahoma,  on  the  11th  day  of 
.  iPebruary,  in  the  year  of  our  Lord,  one  thousand  nine  hundred 
and  eight,  at  and  witliin  the  said  county  and  state,  did  then  and 
there  intentionally  and  unlawfully  and  willfully  carry  concealed 
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!  on  imd  about  his  person  a  pistol,  a  weapon  contrary  .to  the 
form  of  the  statute  In  such  case  made  and  provided,  and 
against  the  peace  and  dignity  of  the  state  of  Oklahoma,!'  suf- 
ficiently charges  an  offense  under  section  2744,  Snyder's  Comp. 
Laws,  Okla,  19*09   (section  2502,  Wilson's  Rev.  &  Ann.  St.  1908.) 

(Syllabus  toy   the   Court) 

Error  from  Caddo  County  Court;  B.  F.  Holding,  Judge. 

The  defendant  in  error,  Homer  Jones,  wag  tried  in  the  county 
court  of  Caddo  county  on  the  charge  of  carrying  concealed 
weapons  on  his  person.  The  county  court  sustained  an  objection 
to  the  introduction  of  testimony,  for  the  reason  that  the  informa* 
tion  failed  to  state  facts  sufficient  to  constitute  a  criminal  oflFense 
against  the  laws  of  thie  state  of  Oklahoma.  From  this  judgment 
the  state  appeals.     Reversed. 

Chas.  West,  Atty.  Gen.,  and  Chas.  L.  Moore,  Asst.  Atty.  Gen., 
for  the  State. 

Morris  &  Starkweather,  for  defendant  in  error. 

OWEN,  Judge.  Counsel  for  the  defendant  in  error  in  the 
brief  filed  in  this  case  urge  one  reason  only  for  affirming  the  judg- 
ment of  the  lower  court.  The  reason  urged  is  that  tliere  is  no 
transcript  of  record  before  this  court,  for  the  reason  that  the  pur- 
ported transcript  is  signed  by  the  county  judge,  and  not  by  the 
clerk  of  his  court.  The  certificate  of  the  county  judge  is  as  fol- 
lows: 

"I,  B.  F.  Holding,  judge  of  the  county  court  of  Caddo  county, 
state  of  Oklahoma,  do  hereby  certify  that  the  foregoing  is  a  full, 
true,  and  correct  transcript  of  the  record  in  the  above-entitled 
cause,  and  I  hereby  certify  that  the  foregoing  was  presented  to  me 
as  the  case-made  in  the  above-entitled  action;  that  the  foregoing 
case-made  was  duly  served  upon  the  defendant  within  the  time 
aUowed  by  the  court,  and,  no  amendments  being  suggested  by  the 
defendant  thereto,  I  now  settle  and  sign  the  same  as  a  true  and 
correct  case-made,  and  direct  that  it  be  attested  and  filed  by  the 
clerk  of  said  court,  and  I  further  certify  that  the  above  and  fore- 
going case-made  contains  all  of  the  motiona,  orders,  judgments, 
objections,  and  exceptions,  and  all  other  proceedings  had  therein. 
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"Witness  my  hand  at  Anadarko^  in  said  Caddo  County,  Okla- 
homa, this  17th  day  of  June,  1908. 

"[Signed]     B.  F.  Holding,  County  Judge. 
"Attest:    T.  G.  Oelke,  Clerk  of  County  Court/' 

It  will  be  noticed  that  the  judge  certifies  that  "the  foregoing 
is  a  full,  true,  and  correct  transcript  of  the  record  in  the  above- 
entitled  cause/'  etc.  This  constitutes  a  proper  transcript.  In  the 
county  court  it  is  not  necessary  that  the  clerk  certify  to  the  tran- 
script. As  was  said  by  this  court  in  the  case  of  Stewart  et  al.  v. 
State  (reported  in  this  volume),  105  Pac.  374,  the  county  judge  is 
ex  officio  clerk  of  his  own  court.  In  that  case  the  case-made  and 
amendments  were  signed  and  settled  by  the  judge  without  being 
attested  by  the  clerk  of  that  court.  Judge  Doyle,  in  delivering  the 
opinion  of  the  court,  said: 

"There  is  no  clerk  of  the  county  court  in  the  sense  that  there 
is  a  clerk  of  the  district  court.  The  laws  of  this  state  do  not  re- 
quire that  there  shall  be  a  clerk  of  the  county  court.'' 

In  that  case  the  sections  of  the  statute  and  the  Constitution 
applicable  to  such  matters  were  fully  reviewed,  and  we  deem  it 
unnecessary  to  again  review  them  here. 

It  appears  from  the  transcript  that  after  the  first  witness  was 
sworn  the  defendant  in  error  objected  to  the  introduction  of  tes- 
timony, giving  as  a  reason  for  his  objection  that  the  information 
did  not  charge  the  defendant  with  the  commission  of  a  crime.  The 
charging  part  of  the  information  is  as  follows : 

"♦  ♦  ♦  That  one  Homer  Jones,  late  of  the  county  of 
Caddo  and  state  of  Oklahoma,  on  the  11th  day  of  February,  in  the 
year  of  our  Lord  one  thousand  nine  hundred  and  eight,  at  and 
within  the  said  county  and  state,  did  then  and  there  intentionally 
and  unlawfully  and  willfully  carry  concealed  on  and  about  his 
person  a  pistol,  a  weapon  contrary  to  the  form  of  the  statute  in 
such  case  made  and  provided,  and  against  the  peace  and  dignity 
of  the  state  of  Oklahoma." 

The  section  of  the  statute  under  which  this  information  was 
filed  is  as  follows: 

"It  shall  be  unlawful  for  any  person  in  the  state  of  Oklahoma 
to  carry  concealed  on  or  about  his  person,  saddle,  or  saddle  bags, 
any  pistol,  revolver,  bowie  knife,  dirk,  dagger,  slung  shot,  sword. 
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cane,  spear,  metal  knuckles,  or  any  other  kind  of  knife  or  instru- 
ment manufactured  or  sold  for  the  purpose  of  defense  except  as 
in  this  article  provided.^'  (Section  2744,  Snyder^s  Comp.  Laws 
Okla.  1909;  section  2502,  Wilson's  Rev.  &  Ann.  Si  1903.) 

In  the  case  of  Ex  parte  Thomas,  1  Okla.  Cr.  210,  97  Pac. 
260,  20  L.  R.  A.  (N.  S.)  1007,  our  state  Supreme  Court,  in  an 
opinion  by  the  present  Chief  Justice,  Dunn,  reviewed  at  great 
length  the  concealed  weapon  statutes,  and  under  the  conclusions 
reached  in  that  case,  which  meet  our  entire  approval,  the  infor- 
mation in  this  case  charges  the  defendant  with  a  violation  of  the 
section  of  the  statute  referred  to,  and  the  objection  to  the  intro- 
duction of  evidence  made  by  defendant  in  error  should  have  been 
overruled. 

The  judgment  of  the  lower  court  is  reversed,  and  the  caee 
remanded. 

FTJRMAN,  Pkesidinq  Judge,  and  DOYLE,  Judge,  concur. 


J.  M.  Couch  v.  State. 

No.  A-41.     Opinion  Piled  January  21,   1910. 

(106  Pac.  351.) 

JU  DGE8— Changs  of  Judge — Prejudice.  Under  the  law  in  force  in 
this  state  in  Augrust,  1908,  upon  the  filing  ^by  the  accused  of 
an  affidavit  in  proper  time,  stating  positively  that  he  cannot 
have  a  fair  and  impartial  trial,  on  account  of  the  has  and  preju- 
dice of  the  presiding  Judge  of  the  court  whore  the  indictment  or 
information  is  pending,  a  change  of  judge  must  be  allowed. 

(Syllabus   by  the   Court) 

Error  from  Mayes  County  Court;  A.  C,  Breicster,  Jiidge> 

J.  M.  Couch  was  convicted  of  crime,  and  brings  error.     Ee- 
vereed  and  remanded. 

The  plaintiff  in  error  was  convicted  in  the  county  court  of 
Mayes  county  in  the  July  term,  1908,  charged  with  violation  of 
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the  liquor  law  and  sentenced  to  imprisonment  in  the  count}*  jail 
for  30  days  and  to  pay  a  fine  of  $150.  The  case  is  before  ns  on 
appeal.    Error  confessed  by  counsel  for  the  state. 

W.  S.  Stanfieldf  Byron  Kirkpatrick,  and  A.  W.  Fisher,  for 
plaintiff  in  error. 

Fred  S.  Caldwell,  Counsel  to  the  Qovemor,  for  the  State. 

OWEN,  Judge.  It  appears  from  the  record  in  this  case.that^ 
prior  to  the  beginning  of  the  trial,  the  plaintiff  in  error  filed  his 
application  in  the  form  of  an  affidavit,  alleging  that  the  county 
judge  was  so  prejudiced  against  him  that  he  could  not  have  a  fair 
and  impartial  trial  before  said  judge.  This  application  was  sup- 
ported by  the  affidavit  of  three  other  persons.  The  court  over- 
ruled the  application  and  proceeded^  over  the  objection  of  the 
defendant,  to  try  the  case.  Counsel  to  the  Governor  representing 
the  state  in  this  case,. before  this.coi;rt,  has  filed  his  written  con- 
fession of  error  conceding  the  court  erred  in  overruling  the  appli- 
cation of  plaintiff  in  error  for  a  change  of  judge.  Following  the 
rule  annoimced  by  this  court*  in  the  case  of  Buchanan  v.  State,  2 
Okla.  Cr.  186,  101  Pac.  295,  the  confession  of  error  must  be 
sustained  and  the  case  reversed. 

The  judgment  of  the  lower  court  is  reversed,  and  the  case  re- 
manded, with  direction  to  set  aside  the  judgment,  grant  the  de* 
fendant  a  new  trial,  and  sustain  his  application  for  change  of 
judge. 

FURMAN,  Presiding  Judge,  tod  DOYLE,  Judge,  concur. 
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John  Silva  v.  State. 

No.  A- 81.     Opinion  Filed  January   25,   1910. 

(106  Pac.   556.) 

APPEAL  AND  ERROR— Notice  of  Appeal.  Where,  on  convicUon,  no 
noticed  of  appeal  were  served  or  filed,  as  required  l)v  Comp. 
Laws  1909.  sec.  6949,  within  a  year,  the  appeal  will  be  dismissed. 

Error  from  Pittsburg  County  Court;  R,  W.  Higgins,  Judge. 

John  Silva  was  convicted  of  a  violation  of  the  prohibition 
law,  and  brings  error.    Dismissed. 

J.  0.  Harley,  for  plaintiff  in  error. 

Fred  S,  Caldwell,  Counsel  to  the  Governor,  for  the  State. 

PER  CURIAM.  John  Silva  was  tried  and  convicted  in  tlie 
county  court  of  Pittsburg  county  of  a  violation  of  the  prohibition 
law,  and  was  on  the  11th  day  of  November,  1908,  sentenced  to  pay 
a  fine  of  $50  and  costs,  and  to  be  imprisoned  for  a  period  of  30 
days  in  the  county  jail.  On  January  27,  1909,  there  was  filed 
with  the  clerk  of  this  court  a  petition  in  error,  with  case-made 
attached.  On  December  27,  1909,  Fred  S.  Caldwell,  counsel  to 
the  Governor,  and  as  attorney  for  the  state,  filed  a  motion  to  dis- 
miss the  appeal,  which^  omitting  the  formal  parts,  is  as  follows : 

"Special  Appearance  and  Motion  to  Dismiss.  Comes  now  the 
state  of  Oklahoma  by  its  attorney,  Fred  S.  Caldwell,  as  counsel  to 
the  Governor,  and 'appearing  specially  herein  for  the  purposes  of 
this  motion  only,  represents  to  this  honorable  court  as  follows: 
More  than  one  year  has  elapsed  since  the  rendition  of  the  judg- 
ment from  which  plaintiff  in  error  undertakes  to  prosecute  this 
appeal,  and  no  notices  of  appeal  were  ever  served  or  filed  as  pro- 
vided and  retjuired  by  Sec.  6949  of  the  1909  Comp.  Laws  of  Okla. 
Wherefore,  the  state  of  Oklahoma  says  that  this  court  is  without 
jurisdiction  to  entertain  said  appeal  and  that  the  same  should  be 
dismissed  at  plaintiff  in  error^s  costs.^^ 

The  question  presented  by  the  motion  in  this  case  has  been 

fully  setttled.  Upon  the  authority  of  the  case  of  Arispi  v,  Terri- 
8  Cr.— 27 
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torp,  2  Okla.  Cr.  79,  99  Pac.  1099,  the  motion  to  dismiss  should 
be  sustained. 

It  is  therefore  ordered  that  the  purported  appeal  be,  and  the 
same  is  hereby,  dismissed,  and  the  cause  remanded  to  the  county 
court  of  Pittsburg  county,  with  direction  to  enforce  the  judgment 
and  sentence. 


Bert  Files  v.  State. 

No.  A-121.     Opinion  Filed  January  26.  1910. 

(106  Fac.  65«.) 

APPEAL  AND  ERROR — Notice  of  Appeal.  Where*  on  conviction,  no 
notlccB  of  appeal  were  served  or  filed,  as  required  by  Comp. 
Laws  1909,  sec.  6949,  within  a  year,  the  appeal  will  be  dis- 
missed. 

Error  from    Oar  field   County   Cowrt,\  John   F.    Curran,   Judge 

pro  tern. 

Bert  Files  was  convicted  of  a  violation  of  the  prohibition  law, 
and  brings  error.     Dismissed. 

H.  J.  Sturgis,  for  plaintiff  in  error. 

Fred  S.  Caldwell,  Counsel  to  the  Governor,  for  the  State. 

PER  CTJEIAM.  Bert  Files  was  tried  and  convicted  in  the 
county  court  of  Garfield  county  of  a  violation  of  the  prohibition 
law,  and  was  on  the  Slst  day  of  March,  A.  D.,  1908,  sentenced  to 
pay  a  fine  of  $100  and  costs,  and  to  be  imprisoned  for  a  period 
of  60  days  in  the  county  jail.  On  March  19,  1909,  there  was  filed 
with  the  clerk  of  this  court  a  petition  in  error  with  case-made 
attached.  On  December  27,  1909,  Fred  S.  Caldwell,  counsel  to 
the  Governor,  and  as  attorney  for  the  state,  filed  a  motion  to 
dismiss  the  appeal,  which,  omitting  the  formal  parts,  is  as  fol- 
lows: 

"Special  Appearance  and  Motion  to  Dismiss.  Comes  now 
the  state  of  Oklahoma  by  its  attorney,  Fred  S.  Caldwell,  as  coun- 
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sel  to  the  Governor,  and  appearing  herein  specially  for  the  pur- 
poses of  this  motion  only,  represents  to  this  honorable  court  as 
follows:  More  than  one  year  has  elapsed  since  the  rendition  of 
the  judgment  from  which  the  plaintiff  in  error  undertakes  to 
prosecute  this  appeal  and  no  notices  of  appeal  have  been  served 
and  filed  as  provided  by  Sec,  6949  of  the  1909  Comp.  Laws  of 
Oklahoma.  Wherefore,  the  state  of  Oklahoma  says  that  this 
court  is  without  jurisdiction  to  entertain  said  appeal,  and  that  the 
same  should  be  dismissed  at  plaintiff  in  error's  costs.'' 

The  question  presented  by  the  motion  in  this  case  has  been 
fully  settled.  Upon  the  authority  of  the  case  of  Arispi  v.  Terri- 
tory, 2  Okla.  Cr.  'J'9;  99  Pac.  1099,  the  motion  to  dismiss  should 
be  sustained. 

It  is  therefore  ordered  that  the  purported  appeal  be,  and  the 
same  is  hereby,  dismissed,  and  the  cause  remanded  to  the  county 
court  of  Garfield  county,  with  direction  to  enforce  the  judgment 
and  sentence. 


State  v.  J.  E.  Clifford. 

No.  A-IO.     Opinion  Filed  January   26.   1910. 
(106  Pac.  &57.) 

1.  ANIMALS — Slaughter  for  Sale— Failure  to  Inspect — Complaint. 
A  complaint,  charging:  that  the  defendant  "did  then  and  there, 
willfully,  unlawfully  and  wrongfully  offer  for  sale  the  meat  of  one 

red  calf,  without  the  same  having  been  inspected  hy  the  live  ctock 
Inspector  or  his  deputy  of  the  district  of  Claremore,  Okla.,  and 
vicinity,  before  slaughter,  or  without  having  notified  said  in- 
spector or  his  deputy  of  his  intention  to  slaughter  said  calf 
for  the  purpose  of  offering  the  meat  of  the.  same  for  sale,"  is 
insufficient  to  state  an  offense  for  failing  to  allege  that  the 
same  was  slaughtered  for  "public  sale  and  use." 

2.  STATUTES-^onstruction.  Where  the  legislative  intent  !s 
clear,  statutes  are  not  to  be  extended  by  construction  to  cases 
not  fairly  and  clearly  embraced  in  their  terms. 

(Syllabus  by   the   Court.) 
Error  from  Rogers  County  Court;  Archibald  Bonds,  Judge. 
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J.  E.  Clifford  was  indicted  for  offering  for  sale  meat  of  a 
calf  which  had  not  been  inspected.  Demurrer  to  the  complaint 
was  sustained,  and  the  state  brings  error.    Afl5rmed. 

Charles  West,  Atty.  Gen.,  and  Charles  L,  Moore,  Asst.  Atty. 
Gen.,  for  the  State. 

H,  Tom  Eight,  for  defendant  in  error. 

DOYLE,  Judge.  The  defendant  in  error  was  charged  by.  a 
complaint  filed  before  E.  J.  Humphrey,  a  justice  of  the  peace,  in 
and  for  Rogers  county,  as  follows: 

"That  on  the  28th  day  of  March,  A.  D.  1908,  in  the  county 
of  Rogers  and  state  of  Oklahoma,  one  J.  E.  Clifford,  then  and 
there  being,  did  then  and  there,  willfully,  unlawfully,  and  wrong- 
fully offer  for  sale  the  meat  of  one  red  calf  without  the  same  hav- 
ing been  inspected  by  the  live  stock  inspector  or  his  deputy  of  the 
district  of  Claremore,  Okla.,  and  vicinity,  before  slaughter,  or 
without  having  notified  said  inspector  or  his  deputy  of  his  in- 
tention to  slaughter  said  calf  for  the  purpose  of  offering  the  meat 
of  the  same  for  sale.'^ 

Upon  a  trial  had,  the  defendant  was  found  guilty,  whereupon 
he  appealed  to  the  county  court  of  Rogers  county.  On  the  6th 
day  of  May,  1908,  the  defendant  demurred  to  said  complaint  on 
the  ground  that  the  same  does  not  state  facts  sufficient  to  consti- 
tute an  offense.  Which  demurrer  was  by  the  court  sustained,  to 
which  ruling  of  the  court  the  state  excepted  and  prayed  an  appeal 
to  the  Supreme  Court.  On  September  18,  1908,  a  petition  in 
error,  with  transcript  attached,  was  filed  in  this  court. 

We  are  of  opinion  that  the  complaint  in  this  case  fails  to 
charge  a  public  offense,  and  that  the  demurrer  was  properly 
sustained  by  the  county  court.  The  section  of  the  statute  upon 
which  the  complaint  is  based  (section  27,  art.  1,  c.  2,  Snyder's 
St.  1909)  in  part  provides: 

"It  shall  be  the  duty  of  all  persons  slaughtering  cattle  for 
public  sale  and  use  to  notify  the  inspector  of  the  district,  or  his 
local  deputy  appointed  by  him  for  that  purpose,  of  their  intention 
so  to  do.'* 

The  complaint  does  not  allege  that  the  defendant  slaughtered 
the  aforesaid  red  calf  for  "public  sale  and  use";  otherwise  it  is 
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tiimecessary  to  notify  the  inspector  or  his  deputy.  The  legislative 
intent  is  clear,  and  does  not  include  cattle  slaughtered  for  private 
use.  The  doctrine  is  fundamental  in  American  law  that  there 
can  be  no  constructive  offenses,  and  that  statutes  are  not  to  be 
extended  by  construction  to  cases  not  fairly  and  clearly  embraceil 
within  their  terms.  Before  a  man  can  be  punished  his  case  must 
be  plainly  and  unmistakably  within  the  statute;  and,  if  there  be 
any  fair  doubt  whether  the  statute  embraces  it,  that  doubt  is  to 
be  resolved  in  favor  of  the  defendant.  The  complaint  should 
contain  a  statement  of  the  acts  constituting  the  offense,  in 
ordinary  and  concise  language,  and  in  such  manner  as  to  enable 
a  person  of  common  understanding  to  know  what  is  intended. 

The  judgment  of  the  county  court  of  Rogers  county  is  there- 
fore affirmed. 

FUEMAN,  Presiding  Judge,  and  OWEN,  Judge,  concur. 


S.  H.  MusGRAVEs  v.  State. 

No.   A-68.     Opinion  Piled  January  25.   1910. 
(106   Pac.   544.) 

1.  CONTINUANCE— Ab««no«  of  Witn«««.  (a)  Application  for  a 
continuance  should  be  most  strongrly  construed  against  the 
pleader.  Intendment  and  presumption  will  not  be  Indul^red  in 
to   support   such   applications. 

lb)  A  defendant  should  not  sit  still  and  wait  until  Just 
before  hia  trial  before  he  begrins  to  get  ready  for  trial,  'but 
must  exercise  diligrence  in   procuring:  process  for   his  witnesses. 

(c)  For  an  application  for  a  continuance  which  was  fatal- 
ly defective  in  not  showing:  proper  dilig:ence,  see  opinion. 

2.  WITNESSES  —  Impsachmsnt  —  Cross- Examination,  (a)  It  is 
improper  to  ask  a  witness,  for  the  purpose  of  affecting:  his  cred- 
ibility, as  to  whether  he  has  ever  been  Indicted,  arrested,  or 
imprisoned  for  crime.  Slatsr  v.  Unitod  Statss,  1,  Okla.,  €r.  273, 
98  Pac.  110,  and  iPrics  v.  Unitsd  States,  l  Okla.,  CY.  291,  97  'Fac. 
1056,  approved. 

(•b)  It  is  permissible  on  cross-examination  to  inquire  into 
the  occupation,   social   connections,   and   manner   of  living:  of  a 
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witness.    These  matters,   being:  voluntary   on   his   part,   may   be 
shown  for  the  purpose  of  affectlngr  his  credibility. 

3.  APPEAL  AND  ERROR— Objections  Waived.  If  instructions  ex- 
cepted to  are  not  complained  of  and  copied  in  full  in  the  brief 
of  counsel  for  the  defense,  they  will  be  treated  as  waived,  un- 
less they  relate  to  some  fundamental  matter. 

(Syllabus  by   the   Court) 

Appeal  from  Johnston  County  Court;  Nick  Wolfe,  Judge. 

S.  H.  Musgraves  was  convicted  of  violating  the  prohibitory 
law,  and  appeals.    Affirmed. 

Young  &  Stobaugh,  for  appellant. — Citing:  Oraham  v. 
State,  50  Ark.  161;  Price  v,  U,  S.,  1  Okla.  Cr.  291;  3  Rice  on 
Evidence,  p.  608. 

Fred  S.  Caldwell,  for  the  State. 

FTJRMAN,  Presiding  Judge.  First.  The  defendant  pre- 
sented the  following  duly  verified  motion  for  a  continuance: 

"In  the  Johnston  County  Court.  State  of  Oklahoma,  v.  S. 
H.  Musgraves,  Defendant.  Motion  for  Continuance.  Comes  the 
defendant,  and  moves  the  court  to  continue  the  trial  of  this  cause 
until  a  future  term  of  this  court,  and  for  cause  says  that  he  can- 
not safely  go  to  trial  on  account  of  the  absence  of  Claude  Cox, 
who  until  a  very  few  days  ago  resided  at  Ada,  Okla.,  and  now 
resides  at  Sulphur,  Okla.,  as  he  is  informed  and  believes  that  if 
he  were  present  he  would  swear  that  the  defendant  was  sick  in 
bed  at  his  home  in  Wapanucka,  Okla.,  from  the  last  days  of  De- 
cember, 1907,  until  the  25th  day  of  January,  1908,  and  was 
absent  from  his  place  until  after  the  said  18th  day  of  January, 
1908,  the  day  on  which  the  state  witness  will  swear  that  he  bought 
liquor  from  the  defendant;  that  on  the  2d  day  of  October,  1908, 
he  caused  a  subpoena  to  issue  out  of  this  court  for  the  said  Claude 
Cox,  and  sent  same  to  sheriff  of  Pontotoc  county  at  Ada,  Okla., 
and  that  on  the  5th  day  of  October,  1908,  about  noon,  he  was 
informed  by  the  sheriff  of  Johnston  county  that  the  subpoena  had 
been  returned  not  served,  and  that  said  sheriff  of  Pontotoc  county 
writes  a  statement  in  which  he  says,  *Cox  has  just  left  here,  and 
said  he  was  going  to  Sulphur,^  signed  'T.  J.  Smith';  that  at  the 
time  he  caused  said  subpoena  to  issue  said  Cox  was  a  resident  of 
Ada,  Okla.,  and  that  after  the  suing  out  of  said  process  he  left  for 
Sulphur  in  Murray  county,  Okla.,  and  that  he  cannot  get  a  sub- 
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poena  served  on  him  at  Sulphur  in  time  for  him  to  be  present  at 
this  term  of  this  court,  and  that  he  verily  believes  that  he  can 
procure  the  attendance  of  said  witness  at  the  next  term  of  this 
.court,  and  that  he  now  resides  within  the  jurisdiction  of  this 
court,  and  that  said  witness'  testimony  as  above  mentioned,  and 
many  other  facts  that  he  expects  to  prove  by  ^id  witness  are 
true,  and  that  he  in  good  faith  expected  that  he  would  be  present 
at  the  present  term  of  this  court  till  he  received  information  from 
the  sheriff  of  Johnston  county/* 

This  motion  was  overruled  by  the  court,  and  defendant  re- 
served an  exception  to  such  motion.  It  is  the  duty  of  the  pleader 
to  state  in  a  motion  for  a  continuance  the  facts  relied  upon  !n 
their  strongest  possible  form  in  favor  of  the  defendant.  Intend- 
ment and  presumption  cannot  be  indulged  in  to  support  such  a 
motion.  The  purpose  of  the  evidence,  on  account  of  the  absence 
of  which  a  continuance  was  sought,  was  to  prove  an  alibi.  The 
allegations  with  reference  to  the  sickness  of  the  defendant  and 
his  absence  from  the  place  when  the  offense  is  alleged  to  have 
been  committed  are  vague  and  indefinite,  and  do  not  attempt  to 
show  the  means  of  knowledge  of  the  absent  witness.  It  is  no- 
where stated  in  the  motion  that  the  witness  was  not  absent  tlirough 
the  consent  or  procurement  of  the  defendant.  No  reason  is  given 
why  process  was  not  procured  for  the  witness  at  an  earlier  date. 
The  law  requires  diligence  in  these  matters.  A  defendant  cannot 
sit  still  and  wait  until  just  before  his  trial  before  he  begins  to  get 
ready  for  trial.  He  must  be  diligent;  and,  if  special  reasons  ex- 
ist upon  which  a  reasonably  prudent  man  would  rely,  which  would 
cause  him  to  fail  to  exercise  the  utmost  diligence,  he  must  state 
these  reasons  in  his  motion  for  a  continuance  as  an  excuse  for  not 
having  exercised  the  utmost  diligence.  No  such  reasons  are  stated 
in  the  motion  in  this  case.  Continuances  are  not  granted  as  mat- 
ters of  favor  or  convenience.  Defendants  must  learn  that  it  is 
a  very  serious  matter  to  violate  the  laws  of  Oklahoma,  and  that 
when  they  are  charged  with  such  conduct,  they  must  be  diligent 
in  preparing  their  defense.  There  was  no  error  in  the  action  of 
the  trial  court  in  overruling  the  motion  for  a  continuance. 
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Second.  The  second  ground  relied  upon  by  the  defendant  to 
secure  a  reversal  is  thus  stated  in  the  brief  of  his  counsel : 

"The  court,  over  the  defendant's  objection,  permitted  the 
county  attorney  to  ask  defendant,  on  cross-examination,  'Did  you 
not  run  a  joint  there  before  statehood  ?'  and  compelled  him  to  an- 
swer same.  To  which  the  defendant  excepted  at  the  time.  We 
submit  that  this  was  prejudicial  error.  The  presumption  of  inno- 
cense  clothes  the  defendant  at  every  step  of  the  trial  until  over- 
come by  competent  evidence.  There  was  a  time,  not  very  remote, 
in  the  history  of  the  jurisprudence  of  the  Indian  Territory  side 
of  this  state,  when  the  rules  of  evidence  were  disregarded  by  the 
courts,  and  anything  which  tended  to  show  the  guilt  of  the  de- 
fendant was  admitted  on  general  principles,  but  in  the  case  of 
Price  v.  United  States,  1  Okla.  Cr.  291,  97  Pac.  1056,  recently 
decided  by  this  court,  jurisprudence  has  been  clothed  with  her 
ancient  apparel,  and  defendant  is  not  allowed  to  be  convicted  on 
general  principles,  and  the  presumption  of  innocence  taken  from 
him  by  proof  tending  to  show  that  he  has  been  accused  or  charged 
with  other  wrongdoing.  Certainly  under  the  doctrine  laid  down 
in  that  case  it  is  not  competent  to  secure  a  conviction  by  showing 
that,  some  months  before  the  alleged  offense  was  committed,  de- 
fendant was  in  a  position  in  which  he  might  have  committed  a 
similar  offense  against  a  different  sovereignty.'* 

If  it  had  been  proven  that  the  defendant  had  before  state- 
hood been  arrested  or  imprisoned  for  any  violation  of  law,  or 
been  accused  of  any  violation  of  law,  then  the  doctrine  of  the 
Price  Case  would  be  in  point,  and  this  conviction  would  be  re- 
versed. But  we  do  not  understand  that  any  such  attempt  was 
made.  The  question  simply  went  to  the  occupation  of  the  de- 
fendant, prior  to  statehood.  In  Slater  v.  United  States,  1  Okla. 
Cr.  283,  98  Pac.  113,  this  court  said: 

"♦  ♦  ♦  It  is  always  permissible  to  inquire  into  the  ante- 
cedents of  a  witness,  by  showing  his  occupation,  social  connec- 
tions, manner  of  living,  and  such  matters.  ♦  ♦  ♦  The  pre- 
sumption of  law  is  that  every  person,  to  a  large  extent,  has  the 
right  and  power  of  selecting  his  occupation,  social  connections, 
and  manner  of  living.  Being  matters  largely  of  his  own  choice, 
they  indicate  his  true  character,  and  he  is  therefore  responsible  for 
them,  and  they  may  be  inquired  into  for  the  purpose  of  affecting 
his  credibility;  but  these    reasons   do  not   apply   to   indictments, 
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arrests,  or  imprisonment  before  conviction,  for  the  obvious  reason 
that  they  are  not  matters  of  choice,  but  are  involuntary,  so  far 
as  the  witness  is  concerned/* 

The  Price  Case  was  based  upon  the  Slater  Case.  An  exam- 
ination shows  that  the  question  as  to  the  occupation  of  the  de- 
fendant is  in  strict  harmony  with  the  principles  of  the  Slater 
Case.  When  the  defendant  took  the  witness  stand  he  became  sub- 
ject to  the  same  treatment  accorded  to  other  witnesses;  and,  if  he 
had  been  voluntarily  engaged  in  any  occupation  which  would  tend 
to  impair  his  credibility,  the  state  had  a  right  to  inquire  into 
the  matter  for  the  purpose  of  affecting  his  credit.  There  was 
therefore  no  error  in  the  ruling  of  the  court. 

Third.  The  third  ground  relied  upon  for  a  reversal  is  stated 
in  the  brief  of  counsel  for  the  defendant  as  follows :  '^e  submit 
that  the  court  erred  in  giving  the  instruction  objected  to  by  de- 
fendant.'*  But  the  brief  does  not  set  out  the  instruction  com- 
plained of.  It  is  the  settled  doctrine  of  this  court  that  we  will 
presume  that  the  proceedings  of  courts  of  record  are  regular,  and 
that  the  burden  is  upon  the  person  who  alleges  error  in  such  pro- 
ceedings to  place  his  fingers  upon  the  error  complained  of,  and  to 
set  it  out  fully  in  the  brief,  with  his  objections  thereto.  Over  600 
cases  have  been  appealed  to  this  court.  This  vast  volume  of  busi- 
ness, in  addition  to  the  cases  transferred  to  this  court  from  the 
Supreme  Court,  makes  it  impossible  for  this  court  to  search  rec- 
ords for  errors  on  the  mere  suggestion  thereof.  We  have  there- 
fore found  it  absolutely  necessary  to  require  attorneys  to  copy  in 
their  briefs  the  portions  of  the  instructions  excepted  to,  and  to 
treat  all  irregularities  not  so  presented  as  having  been  waived,  un- 
less the  error  relates  to  some  fundamental  matter.  If  we  were 
not  so  much  pressed  for  time,  we  might  relax  this  rule.  But,  sit- 
uated as  we  are,  we  cannot  do  so.  We  have  read  the  evidence 
through,  and  find  it  conflicting,  but  this  was  a  matter  for  the  jury 
to  settle.  It  is  enough  for  us  to  know  that  there  is  evidence  in 
the  record  which  supports  the  verdict. 
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Finding  no  material  error  in  the  record,  the  judgment  of  the 
lower  court  is  aflSrmed. 

DOYLE  and  OWEN,  Judges,  concur. 


May  Cook  v.  State. 

No.  A- 27.     Opinion  Piled  January   25,   1910 

(106  Pac.   558.) 

APPEAL  AND  ERROR— Filing  CA«e-Mad«.  Section  6961,  Snyder's 
Comp.  Laws  1909,  is  mandatory  in  providing:  that  the  case-made 
must  be  filed  with  the  papers  In  the  case  in  the  lower  court. 

(Syllabus   by   the   Court.) 

Error  from  Oklahoma  County  Court;  Sam  Hooker,  Jitdge. 

The  plaintiff  in  error.  May  Cook»  was  tried  in  the  county 
court  of  Oklahoma  county  on  the  24th  day  of  June,  1908,  on  a 
charge  of  selling  intoxicating  liquor.  She  was  convicted  and 
sentenced  to  imprisonment  in  the  county  jail  for  a  term  of  thirty 
days  and  to  pay  a  fine  of  fifty  dollars.  The  case  is  before  us  on 
appeal.  Motion  to  strike  the  case-made  from  the  files  of  this 
court.     Motion  sustained,  and  appeal  dismissed. 

J.  H,  Beatty,  for  plaintiff  in  error. 

Fred  S,  Caldwell,  Counsel  to  the  Governor,  for  the  State. 

OWEN,  Judge.  Counsel  to  the  (Jovernor,  and  representing 
the  state  in  this  case,  has  filed  his  written  motion  to  strike  the 
case-made,  which  is  Exhibit  A  to  the  petition  of  plaintiff  in  error, 
from  the  files  in  this  cause,  for  the  reason  that  the  same  was  not 
filed  in  the  lower  court  as  the  law  directs.  Section  6951,  Snyder^s 
Comp.  Laws  1909,  contains  the  following  provision: 

"The  case  and  amendments  shall  be  submitted  to  the  judge, 
who  shall  settle  and  sign  the  same  and  cause  it  to  be  attested  by 
the  clerk  or  county  judge,  and  the  seal  of  the  court  to  be  thereto 
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attached.    It  shall  then  be  filed  with  the  papers  in  the  ease.    Such 
original  case-made  shall  be  filed  with  the  petition  in  error.  *  *  **' 

The  certificate  attached  to  the  case-made  is  in  the  following 
language : 

^%  Sam  Hooker,  judge  of  the  county  court,  in  and  for  Okla- 
homa county,  Okla.,  do  hereby  state  and  certify  that  the  above 
and  foregoing  is  a  true,  full,  complete,  and  correct  transcript  of 
the  transcript  of  the  proceedings  had  in  the  case  of  State  of  Okla- 
homa, Plaintiff,  v.  Mrs.  May  Cook,  No.  1,269,  pending  in  the 
county  couri;  of  Oklahoma  county,  state  of  Oklahoma,  and  that  the 
above  and  foregoing  is  a  true  and  complete  case-made  of  all  of  the 
pleadings,-  motions,  proceedings,  evidence,  verdicts,  judgments, 
orders,  and  exceptions  had,  filed,  taken,  given,  and  made  in  said 
case,  and  contains  all  the  evidence  given  and  received,  and  all  of' 
the  evidence  given  and  rejected  in  the  hearing  of  said  cause,  and 
I  do  further  certify  that  the  same  has  been  duly  served  within 
the  time  allowed  by  law,  and  that  notice  of  the  signing  of  the 
same  has  been  duly  given,  and  that  it  contains  all  of  the  sug- 
gestions and  amendments  made  by  the  prosecuting  attorney,  and 
the  same  is  by  me  hereby  settled,  signed,  and  allowed  by  me  as 
and  for  a  case-made  for  the  Supreme  Court.  Sam  Hooker,  Judge 
of  the  County  Court.'' 

It  will  be  noticed  that  this  certificate  concludes  with  the  fol- 
lowing language :  "And  the  same  is  by  me  hereby  settled,  signed. 
and  allowed  by  me  as  and  for  a  case-made  for  the  Supreme  Court." 
This  certificate  bears  no  evidence  that  it  was  filed  in  the  lower 
court.  There  is  no  language  indicating  that  it  was  filed.  It  does 
not  meet  the  requirements  of  the  section  of  the  statute  above 
quoted. 

The  motion  to  strike  the  case-made  from  the  files  is  sustained, 
and  the  appeal  dismissed. 

PTTBMAN,  Presiding  Judge,  and  DOYLE,  Judge,  concur. 
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Bruce  Crow  v.  State. 

^o.  A-61     Opinion  Filed  January  25.  1910. 

(106  Fac.   556.) 

I N8TRIUCTION8— Credibility  of  Defendant.  An  instruction,  which 
says:  "The  defendant  is  a  competent  witness  In  his  own  be- 
half. You  will  Judge  the  defendant  as  an  interested  witness. 
You  are  not  to  disbelieve  him  merely  because  he  is  the  defend- 
ant in  the  case,  but  you  will  apply  the  rules  of  judging  the 
credibility  of  witnesses  to  the  defendant's  testimony,,  and  then 
you  will  give  his  testimony  such  credit  as  you  think  it  entitled 
to,  and  no  more*' — improperly  calls  to  the  attention  of  the  Jury 
the  interest  the  defendant  has  in  the  result  of  the  trial,  and  is 
reversible   error. 

(Syllabus  -by   the    Court.) 

Error  from  Sequoyah  County  Court;    W,   N,   Littlejohn,   Judge, 

The  plaintiff  in  error,  Bruce  Crow,  was  tried  in  the  county 
court  of  Sequoyah  county  in  September,  1908,  charged  with  the 
violation  of  the  game  and  fish  law.  He  was  convicted  and  sen- 
tenced to  pay  a  fine  of  $50,  a  fee  of  $25  to  the  Game  Warden,  and 
the  costs  of  the  prosecution.  The  case  is  before  us  on  appeal. 
Confession  of  error  filed,  and  case  reversed. 

T.  F,  Shackelford,  for  plaintiff  in  error. 
Charles  West,  Atty.  Gen.,  and  Chas.  L.  Moore,  Asst.  Atty. 
Gen.,  for  the  State. 

OWEN,  Judge.  The  Attorney  General  has  filed  his  written 
confession  of  error,  confessing  that  the  lower  court  erred  in  giving 
instruction  No.  9,  which  is  as  follows: 

"The  defendant  is  a  competent  witness  in  his  own  behalf. 
You  will  judge  the  defendant  as  an  interested  witness.  You  are 
not  to  disbelieve  him  merely  because  he  is  the  defendant  in  the 
case,  but  you  will  apply  the  rules  of  judging  the  credibility  of  wit- 
nesses to  the  defendant's  testimony,  and  then  you  will  give  his  tes- 
timony such  credit  as  you  think  it  entitled  to,  nnd  no  more." 

Under  the  uniform  decisions  of  this  court  the  confession  of 
error  must  be  sustained.     A  similar  instruction  was  condemned 
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in  the  following  named  cases :  Fletcher  v.  Staie,  2  Okla.  Cr.  300, 
101  Pac.  599;  Oreen  v.  U,  S.,  2  Okla.  Cr.  55,  101  Pac.  112;  Hen- 
drix  V.  U.  S.,  2  Okla.  Cr.  240,  101  Pac.  125;  and  Reed  v.  U.  S,, 
2  Okla.  Cr.  652,  103  Pac.  371. 

The  confession  of  error  is  sustained,  and  the  case  reversed, 
with  direction  to  grant  the  defendant's  motion  for  a  new  trial. 

PURMAN",  Pkesiding  Judge,  and  DOYLE.  Judge,  concur. 


Al.  Mumbrauer  v.  State. 

No.  A-70.     Opinion  Piled  January  25,   1910. 

(106  Pac.  659.) 

INSTRUCTIONS — Reasonable  Doubt — Burden  of  Proof.  An  instruc- 
tion in  the  followinfiT  lansruage;  "If  you  believe  from  the  evi- 
dence that  the  defendant  did  not,  on  or  about  the  day  and  in 
the  county  and  state  aforesaid,  deliver  to  the  said  J.  W.  Dob- 
son  any  intoxicatini;  liquor  or  receive  in  exchange  therefor  any 
money,  or  if  there  is  a  reasonable  dou^bt  in  your  mind  as  to 
the  guilt  of  the  defendant,  then  it  is  your  duty  under  the  law 
to  render  a  verdict  of  not  guilty" — places  the  burden  of  proof 
on  the  defendant,  and  deprives  him  of.  the  'benefit  of  the  pre- 
sumption of  innocence,  which  prevail?  until  he  is  proven  guilty 
beyond  a  reasonable  doubt 

(Syllabus  by  the  Court) 

Error  from  Creek  County  Court;  Josiah  0.  Danis,  Judge. 

The  plaintiflE  in  error,  Al.  Mumbrauer,  was  tried  in  the 
(K>unty  court  of  Creek  county  in  September,  1908,  charged  with 
selling  intoxicating  liquor.  He  was  convicted  and  sentenced  to 
imprisonment  in  the  county  jail  of  Creek  county  for  thirty  days 
and  to  pay  a  fine  of  $100  and  costs.  The  case  is  before  us  on  ap- 
peal.   Confession  of  error  filed,  and  case  reversed. 

Bamum  dc  McOraw,  for  plaintiflE  in  error. 

Fred  8,  Caldwell,  Counsel  to  the  Governor,  for  the  State. 
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OWEN,  Judge.  The  counsel  for  the  Governor,  representing 
the  state  in  this  case^  has  filed  his  written  confession  of  error,  con- 
fessing that  the  lower  court  erred  in  instructing  the  jury  as  fol- 
lows : 

^^If  you  believe  from  the  evidence  that  the  defendant  did  not, 
on  or  about  the  day  and  in  the  county  and  state  aforesaid,  deliver 
to  the  said  J.  W.  Dobson  any  intoxicating  liquor,  or  receive  in 
exchange  therefor  any  money,  or  if  there  is  a  reasonable  doubt  in 
your  mind  as  to  the  guilt  of  the  defendant,  then  it  is  your  A\xty 
under  the  law  to  render  a  verdict  of  not  guilty." 

Under  the  rule  announced  by  this  court  in  the  case  of  Weber 
V.  State,  2  Okla.  Cr.  329,  101  Pac.  355,  and  the  authorities  cited 
there,  the  confession  of  error  must  be  sustained. 

The  case  is  reversed,  witti  directions  to  grant  the  defendant's 
motion  for  a  new  trial. 

FUKMAN,  Pbbsiding  Judge,  and  DOYLE,  Judge,  concur. 


Buster  Sample  v.  State. 

No.  A-179.    Opinion  Filed  January  25,  1910. 

(106  Pac.   557.) 

TRIAL — Separation  of  Jury.  SecUon  6858.  Snyder's  Comp.  Laws  1909, 
requires  the  Jury  to  be  kept  together,  after  a  case  is  finally 
submitted   to   them,   until   a   verdict   is   agreed   upon. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Atoka  County;  A.   T.   West,  Judge. 

The  plaintiflf  in  error,  Buster  Sample,  was  tried  in  the  dis- 
trict court  of  Atoka  county,  November  term,  1908,  on  an  indict- 
ment charging  him  with  rape.  He  was  convicted  and  sentenced 
to  imprisonment  for  a  term  of  ten  years.  The  case  is  before  us 
on  appeal.    Confession  of  error  filed,  and  case  reversed. 

0.  T,  Ralls  and  J.  0,  Rails,  for  plaintiflf  in  error. 
Charles   West,  Atty.  Gen.,  and  Chas.  L,  Moore,  Asst.  Atty., 
Gen.,  for  the  State. 
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OWEN,  Judge,  The  record  in  this  case  discloses  that  the 
jury  were  permitted  to  separate  after  the  case  had  been  finally 
submitted  to  them,  and  before  a  verdict  had  been  agreed  upon.  It 
appears  that  they  were  instructed  by  the  court  to  returii  to  the 
jury  room  after  supper  and  consider  of  their  vedict,  and,  if  they 
were  unable  to  agree  after  a  reasonable  time,  they  might  separate 
for  the  night  and  return  to  the  jury  room  on  the  following  morning 
for  further  consideration.  And  it  appears  that  they  were  unable 
to  agree  during  the  night,  and  did  separate  and  return  to  the 
jury  room  the  following  morning,  after  which  the  verdict  was 
agreed  upon  and  returned  into  court.  The  Attorney  General  has 
filed  his  written  confession  of  error  in  this  case,  confessing  that 
under  section  6858  of  the  statute  (Snyder^s  Comp.  Laws  1909), 
and  the  rule  announced  in  Bilton  v.  Territory,  1  Okla.  Cr.  .566, 
99  Pac.  163,  the  action  of  the  court  in  permitting  the  jury  to  sep- 
arate was  error 

The  confession  of  error  is  sustained,  and  case  reversed  and 
remanded. 

FURMAN,  Pbesidikg  Judge,  and  DOYLE,  Judge,  concur. 


Peter  Komiski  v.  State. 

No.  A-88.     Opinion  Piled  iFebruary  1.  1910. 

(106  Pac.  800.) 

APPEAL  AND  ERROR — Review — Scope.  When  the  case-made 
and  transcript  of  the  record  omit  the  Instructions  of  the  court 
and  the  testimony  of  the  witnesses,  and  contain  only  the  In- 
formation, the  verdict  of  the  jury,  and  judgment  of  the  court,  if 
these  are  regular  upon  their  faces,  the  Judgment  will  be  af- 
firmed. 

APPEAL  AND  ERROR— Service  of  Case-Made.  After  the  time 
for  preparing  and  serving  case-made  ha«  expired,  the  court  is 
without  power  to  extend  such   time. 

(Syllabus  by  the  Court.) 
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Appeal  from  Latimer  County  Court;  Cliff  V,  Peiry,  Judge, 

Peter  Komiski  was  convicted  of  violating  the  prohibition  law, 
and  appeals.    Affinned. 

Hudson  &  Pounders,  for  appellant. 
Fred  8.  Caldwell,  for  the  State. 

PUBMAN,  Presiding  Judge.  Although  this  appeal  has 
been  pending  in  this  court  since  February  6,  1909,  no  briefs  for 
appellant  are  on  file.  Upon  an  examination  of  what  purports  to 
be  the  case-made  and  transcript  of  the  record,  we  find  that  the 
testimony  of  the  witnesses  and  the  instructions  of  the  court  are 
omitted.  All  of  the  record  in  the  purported  transcript  is  the  in- 
formation, the  verdict  of  the  jury,  the  motion  for  a  new  trial,  and 
the  judgment.  The  judgment  was  rendered  on  the  12th  dky  of 
November,  1908,  and  it  provided  that  the  defendant  should  be 
granted  50  days  from  said  date  in  which  to  prepare  and  serve 
a  case-made.  On  the  14th  day  of  January,  1909,  an'  order  was 
entered  extending  the  time  15  days  in  which  a  case-made  might 
be  served.  The  50  days*  time  originally  granted  for  preparing 
and  serving  a  case-made  having  expired,  the  court  was  without 
power  to  grant  a  further  extension  of  time.  That  cannot  be  ex- 
tended which  has  already  expired.  The  order  extending  the  time 
15  days  was  therefore  void,  and  even  if  a  case-made  had  been 
served  after  the  expiration  of  the  50  days  first  granted,  it  would 
have  been  stricken  from  the  record. 

Finding  no  error  in  the  record  before  us,  the  judgment  of 
the  lower  court  is  aflSrmed. 

DOYLE  and  OWEN,  Judges,  concur. 
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John  M.  D.  MOlliken  v.  State. 

A-482.     Opinion    Filed    February-    1.    1910. 

(106  Pac.   650.) 

1.  CBRTIORARI — Signature     of     Petitioner— Verification.     A     peti- 

tion for  a  writ  of  certiorari  miist  be  signed  by  the   party  ap- 
plyinfiT  therefor,  or  by  his  attorney,  and  must  be  verified. 

**.         APPEAL — ^Time  of  Taking.    An  appeal  in  a  misdemeanor  case 
must  be  perfected  within  the  time  provided  by  law. 

(Syllabus  by  the  Court) 

Appeal  from  Oarfield  County  Court;  Dan  Hewitt^  Special  Judge, 

John  M.  D.  Mulliken  was  convicted  of  violating  the  prohi- 
bition law,  and  appeals.  *  Dismissed. 

FURMAN,  Pkesiding  Judge.  First.  Judj^ment  was  ren- 
dered against  the  defendant  on  the  18th  day  of  October,  1909. 
On  the  11th  day  of  December  following  a  petition  for  a  writ  of 
certiorari  was  filed  in  this  court,  praying  that  the  presiding  judge 
of  Garfield  county  be  directed  to  certify  to  this  court,  under  seal 
of  said  court,  all  of  the  records,  testimony,  and^  proceedings  had 
in  the  cause  of  the  State  of  Oklahoma  v.  John  M.  D.  Mulliken. 
This  petition  for  writ  of  certiorari  is  not  signed  by  the  defendant 
or  his  attorney;  neither  is  it  verified  by  oath.  Under  these  con- 
ditions we  cannot  consider  it. 

Second.  The  60  days  from  the  date  of  judgment  allowed 
by  statute  within  which  an  appeal  may  be  perfected  in  a  misde- 
meanor case  has  expired,  and  no  notices  of  appeal  or  transcript  of 
the  record  or  case-made  have  been  filed  in  this  court.  For  these 
reasons  the  appeal  is  dismissed,  with  directions  to  the  lower  court 
to  proceed  to  enforce  the  judgment. 

Appeal  dismissed. 

DOYTjE  and  OWEN,  Judges,  concur. 

3  Cr.— 28 
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Mont  Gilmore  v.  State. 

No.  A-75.     Opinion  FUed  February  1.  1910. 
(106  Pac.   801.) 

1.  COMMERCE — Interstate  Commeroe — Shipment  of  Liquors.  The 
protection  afforded  by  the  Constitution  and  laws  of  the  United 
States  to  shipments  into  this  state  of  intoxicating  liquors,  upon 
the  ground  that  they  are  interstate  shipments  of  commerce,  ex- 
tends only  to  persons  who  are  lawfully  in  possession  of  the  liq- 
uor so  shipped. 

2.  EVIDENCE — Statements  of  Accused.  When  an  officer  arrests  a 
defendant  without  warrant,  the  admissibility  in  evidence  of  any 
voluntary  statement  made  by  the  defendant  Is  not  affected  by 
the  legality  or  illegality   of  the  arrest 

(Syllabus  by  the  Court.) 

Appeal  from  Pontotoc  Cotmty  Court;  Joel  Terrell,  Judge. 

Mont  Gilmore  was  convicted  of  illegally  conveying  liquor  in 
the  Btate^  and  appeals.    Affirmed. 

Cawford  £  Bolen,  for  appellant. — Citing:  High  et  al,  v. 
State,  2  Okla.  Cr.  161 ;  Boyd  v.  U,  S.,  116  U.  S.  616 ;  U.  8,  v.  Wong 
Quong  Wong,  (D.  C.)  94  Fed.  832;  Pickett  v.  State   99  Ga.  12. 

Fred  S.  Caldwell,  for  the  State.— Citing :  State  v.  18  Casks 
of  Beer,  24  Okla.  786,  and  Cohen  v.  State    (Ga.)  65  S.  E.  1096. 

FUBMAN,  Presiding  Judge.  First.  Elmer  Pool  testified 
that  he  and  the  defendant  lived  at  Allen ;  that  in  the  early  part 
of  September,  1908,  the  defendant  hired  him  to  haul  a  barrel 
from  Francis  to  Allen;  that  he  did  not  know  what  was  in  the 
barrel,  and  the  defendant  did  not  tell  him  what  its  contents  were, 
or  whom  it  belonged  to.  R.  E.  Duncan  testified  that  he  was  a 
deputy  sheriff,  and  that  he  arrested  the  defendant,  and  took  from 
him  a  barrel  of  whisky;  that  the  arrest  was  made  about  two  miles 
east  of  Francis,  in  Pontotoc  county.  In  answer  to  the  question  as 
to  how  many  pints  the  barrel  contained  the  witness  said,  "I  did 
not  co\mt  them — he  told  me  there  was  100.^'  There  was  a  card 
on  the  barrel,  upon  which   was   written,   "Ed   Johnson,   Francis, 
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Oklahoma.^^  Ed  Johnson  testified  that  he  had  not  ordered  the 
whisky,  and  that  he  had  never  authorized  the  defendant  to  .«hip 
whisky  in  his  name.  The  witness  testified  that  he  had  a  conver- 
sation with  the  defendant  about  this  matter,  after  the  arrest.  He 
said:  'T  asked  him  if  he  ordered  whisky  in  my  name.  He  said, 
'You  ordered  it.'  I  said,  'No.'  He  said  I  did,  and  we  got  miffed, 
and  then  walked  off.''  The  defendant  did  not  offer  any  testimony. 
The  defendant's  uncontradicted  statement  was  that  the  whisky 
had  been  ordered  by  Ed  Johnson.  If  this  was  true,  the  defendant 
had  no  right  to  take  it  into  his  possession  without  the  consent  of 
Johnson,  and,  his  possession  being  unlawful,  he  cannot  raise  the 
issue  that  this  was  an  interstate  shipment.  The  United  States 
law  as  to  interstate  shipments  only  protects  those  who  are  in  law- 
ful possession  of  the  article  so  shipped.  As  to  this  issue  the  evi- 
dence sustains  the  judgment  of  the  trial  court. 

Second.  The  other  question  raised  by  the  ^defendant  can 
be  best  presented  by  copying  from  the  testimony  of  the  witness 
B.  E.  Duncan,  as  follows: 

"Q.  Do  you  remember  the  occasion  of  your  arresting  Mont 
Gilmore?  A.  Yes;  sir.  Q.  Out  east  of  Francis?  A.  Yes,  sir. 
Question  by  the  defendant:  Q.  Did  you  have  a  search  warrant? 
A.  No,  sir.  (Defendant  objects  to  any  seizure  made  without  a 
search  warrant.)  Examination  resumed  by  the  state:  Q.  Did 
you  know  what  was  in  the  barrel  before  you'  arrested  him  ?  A. 
Yes,  sir;  only  by  hearsay,  though.  Q.  Did  you  examine  the  rec- 
ord of  the  freight  at  the  depot?  A.  No,  sir.'  Q.  Was  this 
marked?  A.  Yes,  sir;  on  the  barrel  marked  *Ed  Johnson.'  Q. 
Was  there  anything  on  it  to  show  what  it  contained  ?    A.     No,  sir. 

"Cross-examination  by  the  defendant:  Q.  It  is  just  a  mat- 
ter of  belief  that  it  was  a  barrel  of  whisky,  isn't  it?  A.  I  had 
been  informed  twice  that  day  that  Mont  Gilmore  and  Elmore 
Pool  were  coming  there  after  a  barrel  of  whisky,  and  I  was  in- 
formed something  like  three  or  four  weeks  before  that  the  barrel 
of  whisky  was  there,  and  was  informed  that  it  was  a  barrel  of 
whisky.  (Defendant  objects  for  the  reason  that  the  witness  had 
no  search  warrant,  and  it  is  in  violation  of  the  fourth  and  fifth 
amendments  of  the  Constitution  of  the  United  States,  and  that 
it  is  incompetent;  objection  overruled  by  the  court,  to  which  de 
fendant  excepts.) 
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^'Examination  by  the  state:  Q.  What  was  it?  A.  It  was 
a  barrel  of  whisky.  Q.  How  many  pints?  A.  I  didn^t  count 
them ;  he  told  me  there  was  100.  Q.  Was  that  barrel  billed  to 
Ed  Johnson?    A.     Ed  Johnson,  Francis,  Oklahoma." 

The  position  of  counsel  for  defendant  is  that  the  arrest  of  the 
defendant  and  the  seizure  of  the  barrel  of  whisky,  being  made 
without  warrant,  were  in  violation  of  the  constitutional  right?  of 
the  defendant,  and  that  therefore  the  state  could  not  use  the  evi- 
dence that  the  barrel  contained  whisky,  because  this  was  only  pos- 
itively discovered  after  the  arrest,  and  was  obtained  by  illegal 
means.  In  support  of  this  contention  counsel  cite  Boyd  v.  United 
States,  116  TJ.  S.  616,  6  Sup.  Ct.  524,  29  L.  Ed.  746.  An  exam- 
ination of  this  case  will  show  that  it  does  not  sustain  the  conten- 
tion of  counsel  for  the  defendant.  This  was  a  proceeding  to  con- 
demn 35  cases  of  plate  glass,  seized  by  a  collector  as  forfeited  to 
the  United  States,  on  account  of  an  attempt  to  defraud  the  United 
States  of  the  lawful  duties  thereon.  The  charge  was  that  the 
goods  in  question  were  imported  into  the  United  States  to  the 
port  of  New  York,  subject  to  the  payment  of  duties,  and  that  the 
owners  or  agents  of  said  merchandise,  or  other  person  unknown, 
committed  the  alleged  fraud,  which  was  described  in  the  words  of 
the  statute.  The  plaintiffs  in  error  entered  a  claim  for  the  good«, 
and  pleaded  that  they  did  not 'become  forfeited  in  manner  and 
form  alleged.  On  the  trial  of  the  cause  it  became  important  to 
show  the  quantity  and  value  of  the  glass  contained  in  29  cases 
previously  imported.  To  do  this  the  district  attorney  offered  in 
evidence  an  order  made  by  the  district  judge,  under  section  5  of 
the  act  of  June  22,  1874,  c.  391,  18  Stat.  187  (U.  S.  Comp.  St. 
1901,  p.  2019),  directing  notice  under  seal  of  the  court  to  be 
given  to  the  claimants,  requiring  them  to  produce  the  invoice  of 
the  29  cases.  The  claimants,  in  obedience  to  the  notice,  but  ob- 
jecting to  its  validity  and  to  the  constitutionality  of  the  law,  pro- 
duced the  invoice;  and,  when  it  was  offered  in  evidence  by  the 
district  attorney,  they  objected  to  its  reception  on  the  ground  that, 
in  a  suit  for  forfeiture,  no  evidence  can  be  compelled  from  the 
claimants  themselves,  and  also  that  the  statute,  so  far  as  it  corn- 
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pels  production  of  evidence  to  be  used  against  the  claimants,  is 
unconstitutional  and  void.  The  evidence  being  received,  and  the 
trial  closed,  the  jury  found  a  verdict  for  the  United  States,  con- 
demning the  35  cases  of  glass  which  were  seized,  and  judgment  of 
forfeiture  was  given.  Upon  appeal  to  the  Supreme  Court  of  the 
United  States  the  judgment  was  reversed,  and  that  court  held: 

"A  proceeding  to  forfeit  a  person's  goods  for  an  offenso 
against  the  laws,  though  civil  in  form,  and  whether  in  rem  or 
in  personam,  is  a  'criminal  case'  within  the  meaning  of  that  part 
of  the  fifth  amendment  which  declares  that  no  person  ^shall  be 
compelled,  in  any  case,  to  be  a  witness  against  himself.' 
The  seizure  or  compulsory  production  of  a  man's  private  papers 
to  be  used  in  evidence  against  him  is  equivalent  to  compelling  him 
to  be  a  witness  against  himself,  and,  in  a  prosecution  for  a  crime, 
penalty  or  forfeiture,  is  equally  within  the  prohibition  of  the  fifth 
amendment." 

So  it  is  seen  that  there  is  no  analogy  either  as  to  the  facts  or 
the  principles  of  law  involved  in  the  case  of  Boyd  v.  United  StUtes 
and  the  case  now  before  us.  Boyd's  Case  simply  reaffirms  the  doc- 
trine that  no  one  shall  be  compelled  to  give  testimony  against 
himself.  The  voluntary  statements  of  the  defendant  were  given 
in  evidence  against  him  in  this  case,  but  no  attempt  was  made  to 
extort  testimony  from  him  against  himself,  neither  was  he  com- 
pelled to  furnish  testimony  against  himself. 

Counsel  next  cite  United  States  v,  Wong  Quong  Wong  (D. 
C.)  94  Fed.  p.  832.  This  was  a  case  against  two  Chinamen  to 
secure  their  deportation  from  the  United  States.  Certain  letters 
which  they  had  written  had  been  unlawfully  seized  by  the  officers, 
and  introduced  in  evidence  against  them.    The  court  said : 

"♦  ♦  ♦  Any  forcible  and  compulsory  extortion  of  a  man's 
own  testimony,  or  of  his  private  papers,  to  be  used  as  evidence  to 
convict  him  of  a  crime,  or  to  forfeit  his  goods,  is  with-n  the  con- 
demnation of  that  judgment.  In  this  regard  the  fourth  and  fifth 
amendments  run  almost  into  each  other.  ♦  ♦  ♦  And  any  com- 
pulsory discovery,  by  extorting  the  party's  oath,  or  compelling  tho 
production  of  his  privaco  books  and  papers,  to  ccmvict  hiiii  of 
crime,  or  of  forfeit  of  ins  property,  is  cjntrar/  to  the  principles  <.f 
free  government.  It  is  abhorrent  to  the  instincts  of  an  English- 
man.    It  is  abhorrent  to  the  instincts  of  an  American.     It  mav 
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suit  the  purposes  of  despotic  power;  but  it  cannot  abide  the  pure 
atmosphere  of  political  liberty  and  personal  freedom.  ♦  ♦  ♦ 
And  we  have  been  unable  to  perceive  that  the  seizure  of  a  manV 
private  books  and  papers,  to  be  used  in  evidence  against  him,  i< 
substantially  different  from  compelling  him  to  be  a  witness  against 
himself.^' 

This  authority  simply  protects  a  defendant  from  any  forcible 
and  compulsory  extortion,  by  the  oflScers,  of  his  own  evidence  to 
be  used  for  his  conviction  of  a  crim£. 

Counsel  next  cite  Ptckett  v.  Staie,  99  Ga.  12,  25  S.  E,  608,  59 
Am.  St.  Bep.  p.  226.  An  examination  of  this  case  will  show  that 
it  discusses  the  question  of  the  legality  of  arrests  without  warrant, 
but  it  nowhere  touches  on  the  question  of  the  admissibility  of 
evidence.  So  far  as  the  authorities  cited  by  counsel  for  the  de- 
fendant go,  they  support  the  position  that  a  defendant  cannot  be 
compelled  to  furnish  testimony  against  himself.  In  each  case 
cited  the  facts  related  to  the  use  as  evidence  of  letters  or  papers 
which  had  been  unlawfully  obtained  from  the  defendant,  and  that, 
too,  when  no  offense  had  been  committed  by  such  defendant  by 
having  such  papers  and  letters  in  their  possession.  There  can  be 
no  question  but  that  privilege  against  self-incrimination  exists;  it 
is  also  true  that  no  general  rule  can  be  stated  which  applies  to  all 
cases.  There  is  great  diversity  and  conflict  in  the  authorities 
touching  this  matter.  In  4  Wigmore  on  Evidence,  p.  3101,  we 
find  this  language,  which  we  heartily  indorse: 

"In  preserving  the  privilege,  however,  we  must  resolve  not  to 
give  it  more  than  its  due  significance.  We  are  to  respect  it  ration- 
ally for  its  merits,  not  worship  it  blindly  as  a  fetish.  We  are  not 
merely  to  emphasize  its  benefits,  but  also  to  concede  its  short- 
comings and  guard  against  its  abuses/' 

The  doctrine  of  the  authorities  cited  by  counsel  for  the  de- 
fendant, and  hereinbefore  quoted,  has  been  strongly  assailed,  and 
frequently  distinguished  and  modified.  But  it  is  not  necessary  for 
this  court  in  this  case  to  harmonize  the  authorities  on  this  ques- 
ton,  or  to  lay  down  rules  for  the  courts  of  this  state,  further  than 
to  say  that  the  rules  to  be  followed  will  depend  largely  upon  the 
facts  of  each  case.    In  this  case  the  defendant  after  his  arrest  vol- 
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tmtarily  stated  that  the  banel  of  whisky  contained  100  pints.  The 
admissibility  of  this  statement  was  in  no  manner  affected  by  the 
lawfulness  or  unlawfulness  of  the  defendant's  arrest.  The  state- 
ment was  not  forced  or  extorted  from  him,  and  therefore  the  ques- 
tion of  privilege  against  self-incrimination  does  not  arise  in  this 
case.  The  barrel  of  wjiisky  was  seized  because  the  defendant  was 
committing  a  crime  by  conveying  it  from  one  place  in  this  state 
to  another  place  in  the  state,  under  the  circumstances  disclosed  in 
the  record.  Can  the  burglar,  arrested  with  the  tools  and  fruits  of 
his,  crime  upon  his  person,  object  to  the  introduction  of  this  evi- 
dence against  him  upon  the  ground  that  his  arrest  was  irregular? 
Can  a  defendant  have  immunity  from  being  brought  before  a  jury 
for  trial  upon  the  ground  that  his  presence  will  furnish  evidence 
against  him  by  affording  the  witnesses  for  the  prosecution  an  op- 
portunity to  identify  him  as  the  party  who  committed  the  crime? 
Could  such  immunity  be  based  upon  the  illegality  of  his  arrest? 
Can  a  defendant  charged  with  murder  object  to  the  introduction 
of  evidence  that  the  clothes  which  he  had  on  when  arrested  were 
covered  with  human  blood,  and  that  the  shoes  which  he  then  wore 
fit  the  tracks  made  by  the  assassin,  or  that  he  had  in  his  possession 
property  taken  from  the  deceased  ?  Would  any  technical  error  in 
the  manner  of  his  arrest  render  such  evidence  illegal  ? 

Finding  no  error  in  the  record,  the  judgment  of  the  lower 
court  is  affirmed. 

DOYLE  and  OWEN,  Judges,  concur. 
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City  of  Shawnee  v.  Landon. 

No.  A-71.     Opinion  Filed  February  1.   1910. 
(106   Fac.   652.) 

1.  STATUTES— Construction — Penal  Statutes.  Penal  statutes  can- 
not be  enlarsred  by  Implication  or  extended  by  Inference.  No 
person  can  be  convicted  of  a  crime  unless  the  act  committed  Is 
within  both  the  letter  and  the  spirit  of  a  penal  statute. 

2.  MUNCIPAL  CORPORATIONS  —  Ordinances  <-  Regulation  of 
Speed.  The  speed  of  automobiles,  bicycles,  and  other  means  or 
vehicles  of  conveyance  cannot  be  regrulated  by  an  ordinance 
which  was  clearly  intended  to  apply  only  to  those  conveyances 
which  are  drawn  by  horses,  mules,  or  other  beasts. 

(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Pottawatomie  County;  W,  N.  Maben, 

Judge. 

J.  E.  Landon  was  charged  with  violating  a  city  ordinance,  and 
from  a  judgment  of  conviction  in  police  court  he  appealed,  and 
from  an  order  sustaining  a  demurrer  to  the  complaint  the  City 
of  Shawnee  appeals.       Affirmed. 

On  the  6th  day  of  November,  1907,  the  defendant  was  fined 
$25  in  the  police  court  of  the  city  of  Shawnee  upon  a  complaint 
filed  in  said  court  charging  him  with  violating  the  following  or- 
dinance of  said  city,  to  wit: 

•'Whoever  shall  in  this  city,  ride  or  drive  any  horse,  mule 
or  other  beast  faster  than  an  ordinary  traveling  gait,  or  who 
shall  recklessly  ride  or  drive  so  as  to  endanger  the  safety  of  others, 
shall  be  deemed  guilty  of  a  misdemeanor,  and  upon  conviction 
thereof,  shall  be  fined  not  to  exceed  twenty-five  ($25.00)." 

Which  complaint  is  in  words  and  figures  following: 

'*In  the  police  court  of  the  City  of  Shawnee.  The  City  of 
Shawnee  v.  J.  E.  Landon.  Before  me,  D.  C.  Flowers,  police 
judge  within  and  for  the  said  City  of  Shawnee,  in  said  County  and 
Territory,  personally  appeared  T.  B.  Hewlett,  who,  being  dulv 
sworn,  upon  his  oath  says:  ^That  on  or  about  the  5th  day  of 
November,  1907,  in  said  City  and  County,  one  J.   E.  Landon, 
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did  unlawfully  ride  a  motor  cycle  or  bicycle  at  such  a  reckless 
speed  as  to  endanger  the  safety  of  others  against  the  ordinances 
of  said  City  of  Shawnee  of  such  cases  made  and  provided;  and 
affiant  prays  that  a  warrant  may  issue  for  the  arrest  of  said  J. 
E.  Landon  that  he  may  be  dealt  with  according  to  law/  T.  B. 
Hewlett.  Subscribed  and  sworn  to  before  me  this  6th  day  of 
November,  1907.  D.  C.  Flowers,  Police  Judge  of  the  City  of 
Shawnee.^^ 

That  thereafter  the  said  defendant  appealed  from  the  judg- 
ment of  said  police  court  to  the  district  court  of  Pottawatomie 
county,  Okla.,  and  the  defendant  did  on  the  18th  day  of  March, 
1908,  file  his  demurrer  in  said  district  court  to  said  complaint, 
which  demurrer  is  in  words  and  figures  following: 

"Comes  now  the  defendant  and  demurs  to  the  complaint  filed 
herein  for  the  reason  that  the  facts  stated  in  said  complaint  do 
not  constitute  a  public  offense,  and  that  the  facts  stated  in  said 
complaint  do  not  constitute  a  violation  of  any  ordinance  of  the 
said  City  of  Shawnee.  Paul  F.  Cooper,  Attorney  for  Defendant. 
Piled  March  18th,  1908.=^^ 

That  on  the  14th  day  of  May,  1908,  said  demurrer  coming  on 
to  be  heard,  the  court  sustained  said  demurrer,  and  entered  an 
order  sustaining  said  demurrer,  and  a  judgment  dismissing  said 
cause  and  for  costs  against  the  plaintiff  in  error.  The  city  excepted 
to  this  ruling,  and  appealed  to  this  court. 

P.  0.  Cassidy  and  W.  M.  Angart,  for  appellant. — Citing: 
State  V.  Collins  (R.  I.)  17  Atl.  131;  Hollmd  v.  Bartch  (Ind.)  22 
N.  E.  83;  Swift  v.  Topeka,  43  Kan.  671;  Mercer  v.  Corbin  (Ind.) 
20  N.  E.  132. 

Paid  F.  Cooper,  for  appellee. — Citing:  Black  on  Interpreta- 
tion of  Laws,  pp.  290,  291. 

FURMAN,  Presiding  Judge  (after  stating  the  facts  as 
above).  It  is  a  fundamental  principal  of  criminal  law,  based 
on  manifest  justice,  that  penal  statutes  are  not  to  be  enlarged  by 
implication  or  extended  by  inference.  No  person  can  be  convicted  of 
a  crime  unless  the  act  committed  is  clearly  within  both  the  letter 
and  the  spirit  of  a  penal  statute.  To  our  minds  it  is  clear  that 
the  meaning  of  the  ordinance  involved  in  this  case  is  to  pro- 
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hibit  and  punish  the  riding  or  driving  within  the  corporate  lin;it!? 
of  the  City  of  Shawnee  of  horses,  mules,  or  any  other  beast  faster 
than  an  ordinary  traveling  gait,  or  to  recklessly  ride  or  drive 
any  such  beast  within  the  corporate  limits  of  said  city  so  as  to 
endanger  the  safety  of  others,  even  though  such  riding  and  driv- 
ing be  not  faster  than  an  ordinary  gait.  Were  it  not  for  the 
latter  part  of  the  section,  a  defendant  might  ride  or  drive  a 
beast  upon  the  sidewalk  in  a  most  reckless  manner  and  with 
great  danger  to  others  and  still  not  violate  the  law.  This  sec- 
tion must  be  construed  as  a  whole,  and  each  of  its  parts  consid- 
ered in  connection  with  its  other  parts.  From  this  standpoint, 
it  is  clekr  that  this  ordinance  was  intended  to  regulate  the  riding 
and  driving  of  horses,  mules  and  other  beasts,  and  does  not  in- 
clude vehicles  not  drawn  by  horses,  mules  or  other  beasts.  That 
the  city  may  reasonably  regulate  the  speed  of  bicycles,  automo- 
biles, or  any  other  means  of  conveyance  within  its  limits  cannot 
be  disputed.  But  it  has  not  attempted  to  do  so  in  this  ordi- 
nance. 

There  was  no  error  in  the  ruling  of  the  trial  court,  and 
the  judgment  is  therefore  affirmed, 

DOYLE  and  OWEN,  Judges,  concur. 


W.  H.  Brown  v.  State. 

No.  A- 80.     Opinion  Filed  February  1,  1910. 

(106  Pac.   808.) 

APPEAL — Service  of  Notice— Appearance.  While  the  statute 
provides  (section  6949,  Snyder's  St)  that  an  appeal  is  taken  by 
the  service  of  a  notice  upon  the  clerk  of  the  court  where  the 
Judgment  is  entered  that  the  appellant  appeals  from  the  Judg- 
ment, a  similar  notice  to  be  served  upon  the  prosecuting  at- 
torney, yet  a  general  appearance  entered  by  the  Attorney  Gen- 
eral in  a  cause  in  this  court  is  sufficient  to  grive  this  court 
Jurisdiction. 
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2.  CONDUCT  OF  COUNSELp-Comment  on  Dafondant's  Failure  to 
Testify.  Where  the  defendant  upon  his  trial  fails  to  testify  in 
his  own  behalf,  and  the  prosecuting:  attorney  comments  upon 
such  failure  to  the  Jury,  such  comments  constitute  "reversible 
error." 

(Syllabus  by  the  Court.) 

Appeal  from  Pottamatomie  County  Court;  J.  H.  Woods,  Judge 

pro  tern, 

W.  H.  Brown  was  convicted  of  violation  of  the  prohibitory 
law,  and  brings  eerror.      Eeversed  and  remanded. 

T.  0,  Cutlip  and  McLain  Taylor^  for  plaintiff  in  error. 
Fred  8.  Caldwell,  Counsel  to  the  Governor,  for  the  State. 
No  briefs  reached  the  reporter. 

DOYLE,  Judge.  Plaintiff  in  error,  W.  H.  Brown,  was  tried 
and  convicted  in  the  county  court  of  Pottawatomie  county  of  the 
crime  of  selling  and  furnishing  intoxicating  liquors.  On  June 
1,  1908,  he  was  sentenced  to  be  confined  in  the  county  jail  for 
a  period  of  40  days  and  to  pay  a  fine  of  $100  and  costs,  and 
stand  committed  to  jail  until  said  fine  and  costs  are  paid.  On 
January  26,  1909,  there  was  filed  in  this  court  his  petition  in 
error  with  case-made  attached.  On  behalf  of  the  state  a  motion 
was  filed  to  dismiss  said  appeal^  which  motion  is  as  follows: 

^^Special  Appearance  and  Motion  to  Dismiss.  Comes  now  the 
State  of  Oklahoma  by  its  attorney,  Fred  S.  Caldwell,  as  counsel 
to  the  Governor,  and  appearing  especially  herein  for  the  purposes 
of  this  motion  only,  represents  to  this  honorable  court  as  follows: 
More  than  one  year  has  elapsed  since  the  rendition  of  the  judg- 
ment from  which  plaintiff  in  error  undertakes  to  prosecute  this 
appeal,  and  no  notices  of  appeal  were  ever,  served  or  filed  as 
provided  and  required  by  Sec.  6949  of  the  1909  Comp.  Ijaws 
of  Okla.  Wherefore,  the  State  of  Oklahoma  says  that  this  court 
is  without  jurisdiction  to  entertain  said  appeal  and  that  the  same 
should  be  dismissed  at  plaintiff  in  error^s  cost.^* 

Upon  an  examination  of  the  record  we  find  that,  on  the  day 
said  appeal  was  filed  in  this  court,  there  was  also  entered  the  ap- 
pearance of  the  state  by  the  Attorney  General  as  follows: 

"And  now  comes  Chas.  West,  Attorney  General  of  the  State 
of  Oklahoma,  for  and  on  behalf  of  said  state,  and  waives  the 


Digitized  by  VnOOQ IC 


444  3  Oklahoma  Criminal  Reports. 

Opinion  of  the  Court. 

issuance  and  service  of  summons  in  error  in  the  case  above  en- 
titled and  makes  a  general  appearance  for  the  state  of  Oklahoma 
in  said  cause.      Dated  this  26th  day  of  Jan.,  1909." 

It  was  held  by  this  court  in  the  case  of  Bill  Bltmt  v.  State 
(decided  at  this  term  and  reported  in  this  volume),  106  Pac.  806, 
that: 

'* While  the  mere  waiver  of  the  issuance  and  service  of  sum- 
mons m  error  by  the  Attorney  General  is  insufficient  to  give  thiy 
court  jurisdiction,  there  can  be  no  question  where  he  enters  a  gen- 
eral appearance  as  the  authorized  representative  of  the  state  in  a 
case  in  this  court,  this  court  thereby  obtains  jurisdiction  of  the 
cause." 

The  motion  to  dismiss  the  appeal  will  be  overruled. 

There  are  numerous  assignments  of  error  in  the  petition. 
However,  it  is  only  necessary  to  consider  the  fourth;  that  is: 

•'Because  the  court  erred  in  not  setting  aside  the  verdict  of 
the  jury  and  granting  a  new  trial  because  the  attorney  for  tue 
state  in  presenting  his  case  to  the  jury  said  that  *the  defendant 
Brown  has  not  taken  the  stand  in  his  own  behalf  and  denied 
the  sale  of  the  whisky  as  charged  in  the  information,^  and  which 
said  statement  was  made  to  the  jury  over  the  objection  of  the 
defendant  at  the  time." 

The  record  shows  that  in  support  of  a  motion  for  a  new  trial 
v/lierein  misocnduct  of  the  prosecuting  atLnrney  was  alleged,  the 
following  testimony  was  offered:  McLain  Taylor,  being  first 
duly  sworn,  testified  as  follows: 

"Q.  What  is  your  name.^  A.  Taylor.  Q.  What  is  your  busi- 
ness? A.  Attorney  at  law.  Q.  Are  you  engaged  as  attorney  for 
the  defendant  in  the  case  styled  State  of  Oklahoma  v.  W.  H. 
Brown?  A.  I  am.  Q.  Were  you  present  in  the  court  and  sat 
in  the  conduct  of  the  defense?  A.  I  did.  Q.  You  are  acquainted 
with  C.  P.  Holt?  A.  I  am.  Q.  The  official  position  he  holds  is  the 
deputy  county  attorney  of  Pottawatomie  county,  is  it  not?  A. 
Yes,  sir.  Q.  Was  he  the  attorney  or  one  of  them  that  represented 
the  state  in  the  prosecution?  A.  He  was.  Q.  Did  he  make  the 
presentation  argument  in  that  case?  A.  He  did.  Q.  Mr.  Tay- 
lor, during  that  argument  you  may  state  whether  or  not  Mr.  Holt 
made  any  reference  to  the  fact  that  the  defendant  W.  H.  Brown, 
did  not  take  the  stand  as  a  witness  in  his  own  behalf,  and,  if 
so,  you  may  state  what  waft  said?    A.  Well,  in  the  course  of  the 
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argument  of  the  ease  for  the  state,  Mr.  Holt  used  this  language. 
I  took  a  memorandum  of  the  language  that  he  used  in  the  argu- 
ment, and  his  language  was  as  follows:  'Brown  didn't  deny 
selling  the  whisky  and  did  not  go  on  the  stand  at  all.*  And  after 
he  had  repeated  it  two  or  three  times  the  attention  of  the  court 
was  called  to  the  character  of  argument  he  was  making  by  my- 
self, and.  the  court  instructed  him,  a.s  1  remember  it.  Q.  Now, 
what  was  it  he  stated  that  Brown  didnH  deny?  A.  Didn't  deny 
selling  whisky.     Q.  Are  you  positive?    A.  I  am  positive." 

The  statute  expressly  forbids  a  reference  to  the  fact  that  the 
defendant  failed  to  testify  on  his  own  behalf.  Section  6833, 
Snyder's  St.  1909,  provides: 

"In  the  trial  of  all  indictments,  informations,  complaints 
and  other  proceedings  charged  with  the  commission  of  a  crime, 
offenses  and  misdemeanors  before  any  court  or  committing  mag- 
istrate in  this  state,  the  person  charged  shall  at  his  own  request 
but  not  otherwise,  be  a  competent  witness,  and  his  failiire  to 
make  such  request  shall  not  create  any  presumption  against  him 
nor  be  mentioned  on  the  trial,  if  commented  upon  by  counsel  it 
shall  be  ground  for  a  new  trial." 

The  record  in  this  case  shows  that  the  defendant  did  not 
testify  on  his  own  behalf.  This  provision  of  Procedure  Criminal 
is  mandatory  and  leaves  no  discretion  in  the  trial  court  to  refuse 
to  grant  a  new  trial  upon  the  application  of  the  defendant.  Such 
comment  constitutes  revei*sible  error. 

In  Wilson  v.  Territory,  9  Okla.  331,  60  Pac.  112,  it  was  held: 

"Such  misconduct  by  the  counsel  for  the  prosecution  cannot 
be  cured  or  remedied  by  the  withdrawal  of  the  prejudicial  state- 
ments from  the  consideration  of  the  jury  or  by  the  court,  and  ad- 
monishing them  that  they  must  not  consider  the  same." 

**Thi8  statute  is  plain  and  unambiguous,  and,  where  its  terms 
are  violated,  the  court  has  no  discretion,  but  must  grant  a  new 
trial."     {Perkins  v.  Territory,  17  Okla.  82,  87  Pac.  297.) 

In  State  v.  Balch,  31  Kan.  465,  2  Pac.  609,  Mr.  Justice  Val- 
entine, in  delivering  the  opinion  of  the  court,  said: 

"Nor  can  the  principle  be  tolerated  that  convictions  for  violat- 
ed law  may  be  procured  or  brought  about  by  the  inauguration  and 
accomplishment  of  other  violations  of  the  law.  It  is  also  true  that 
in  this  case  the  court  below  instructed  the  jury  that  the  state- 
ment made  bv  the  county  attorney  should  not  be  allowed  to  work 
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any  prejudice  to  the  rights  or  interests  of  the  defendant.  But, 
under  the  authorities,  the  evil  done  by  such  an  infringment  of  the 
law — an  infringement  of  the  law  by  the  prosecuting  officer  of  the 
state — cannot  be  remedied  or  cured  by  any  mere  instruction  of  the 
court  The  only  complete  remedy,  if  the  defendant  is  convicted, 
is  to  grant  a  new  trial  on  his  motion.^' 

In  Angela  v.  People,  9^  111.  209,  36  Am.  Bep.  132,  the  court 
said: 

"If  the  counsel  for  the  people  in  a  criminal  trial  comment 
on  the  omission  of  the  defendant  to  testify  in  his  own  behalf,  it 
is  ground  for  a  new  trial,  although  the  counsel  was  stopped  by  the 
icourt  and  (the  jury  were  insttructed  to  disregard  those  com- 
ments.'* 

In  State  v.  Snyder,  119  Iowa,  15,  91  N.  W.  762,  the  court 
said: 

"When  it  appears  that  the  prosecuting  attorney  has  oflfended 
in  the  respect  in  question,  the  mischief  is  done,  and  the  right  to 
a  new  trial  is  not  aifected  by  a  failure  to  enter  objection  at  the 
lime.  He  may  take  advantage  of  the  misconduct  by  motion  for 
new  trial  after  verdict.*' 

it  is  to  be  regretted  that  the  prosecuting  attorney  referred  in 
his  argument  to  the  fact  that  the  accused  had  failed  to  testify. 
Such  comments  are  prohibited,  and,  when  indulged  in,  whether 
intentionally  or  inadvertently,  a  new  trial  must  be  granted. 

For  this  reason  the  judgment  of  the  countjr  court  is  reversed, 
and  the  cause  remanded,  with  direction  to  grant  a  new  trial. 

FURMAN,  Presiding  Judge,  and  OWEN,  Judge,  concur. 
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Gleason  Durant  et  al.  v.   Statb. 

No.  A- 64.     Opinion  Failed  February  2.   1910. 

(106  Fac   661.) 

1.  APPEAL— Case- Made— Service — Extension  of  Time.  When  the 
time  flrranted  by  the  court  for  preparin^r  and  serving  a  case- 
made  has  expired,  the  court  is  without  power  to  grant  an  ex- 
tension of  such  time,  and  any  such  attempted  grantmer  of  ex- 
extension  of  such  time  is  void. 

Z,  SAME— Expiration  of  Time^Effect.  This  court  cannot  consider 
a  case-made  served  after  the  expiration  of  the  time  granted  by 
the  court  in  which  it  ahould  be  served. 

3.  APPEAL— 'Uncertified  Transcript.  A  transcript  of  the  record, 
not  certified  to  by  the  clerk  of  the  district  court,  will  not  be 
considered  on  appeal. 

(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Pushmataha  Coiiniy;  Malcolm  Ron- 

ser.  Judge. 

Gleason  Durant  and  Jane  M.  Joe  were  convicted  of  crime, 
an^  appeal.      Dismissed. 

J.  E.  Whitehead,  for  appellants. 

Charles  L.  Moore,  Asst  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  On  the  11th  day  of  September,  1908,  judg- 
ment was  rendered  against  the  defendants,  and  they  were  allowed 
by  the  court  30  days  in  which  to  prepare  and  serve  a  case-made. 
The  case-made  was  not  served  until  the  29th  day  of  October,  1908, 
which  was  after  the  time  granted  by  the  court  had  expired.  It 
is  true  that  on  said  29th  day  of  October,  1908,  the  court  did 
grant  a  further  extension  of  time;  but  as  the  time  granted  in  the 
original  order  of  the  court  for  serving  a  case-made  had  expired, 
the  court  was  without  power  to  grant  additional  time.  That 
which  has  already  expired  cannot  be  extended.  Under  our  stat- 
ute applications  for  and  grants  of  extension  of  time  in  which  to 
prepare  and  serve  a  case-made  must  be  presented  and  granted 
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before  the  time  originally  granted  has  expired.  An  order  of  ex- 
tension, made  after  the  expiration  of  the  time  originally  granted, 
is  void.  The  case-made  not  having  been  served  in  the  time 
originaUy  granted,  and  the  subsequent  order  extending  the  time 
being  void,  we  are  not  at  liberty  to  consider  what  purports  to  be 
the  case-made  in  this  record.  There  is  no  certificate  of  the  clerk 
to  the  transcript  of  the  record.  There  is  nothing  before  this 
court  which  it  is  authorized  to  consider.  The  appeal  is  there- 
fore dismissed  for  want  of  legal  case-made  and  a  certified  tran- 
script of  the  record. 
Appeal  dismissed. 


Sampson  Lewis  v.  State. 

No.  A- 68.     Opinion  Filed  February   2.   1910. 
(106  Pac.  647.) 

1.  APPEAL — Service  of  Case- Made— Extension  of  Time.  Where 
the  extension  of  time  in  which  a  case- made  might  be  served 
was  made  after  the  time  orisrinally  granted  had  expired,  the 
extension  was  void. 

2.  APPEAL—Certification  of  Case- Made.  The  clerk  of  the  district 
court  must  attest  the  signature  of  the  judge  to  the  case- made, 
and  certify  to  the  accuracy  of  the  transcript 

(Syllabus  by  the  Coun.> 

Appeal  from  District  Court,  Pvshmataha  County;  Malcolm  Ros- 

ser.  Judge, 

Sampson  Lewis  was  convicted  of  crime,  and  appeals.  Dis- 
missed. 

J,  E,  Whitehead,  for  appellant. 

Charles  L,  Moore,  Asst.  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  The  time  originally  granted  for  making 
and  serving  a  case-made  had  expired  when  the  case-made  was 
served.      The  extension  of  time  in  which  the  case-made  might  be 
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served  having  been  made  after  the  time  originally  granted  had 
expired  was  void.  There  is  no  certificate  by  the  clerk  of  the 
district  court  to  what  purports  to  be  the  transcript  of  the  record. 
The  clerk  of  the  district  court  must  attest  the  signature  of  the 
district  judge  to  the  case-made,  and  must  also  certify  to  the  ac- 
curacy of  the  transcript.  There  is  nothing  before  this  court  which 
we  can  consider. 

The  appeal  is  therefore  dismissed. 


Bill  Blunt  v.  State. 

No.  A-78.     Opinion  Filed  February  8,   1910. 
(106   Pac.    806.) 

1.  APPEAL — Notion— Appearance  by  Attorney  General.  While  the 
statute  provides  (section  6949,  Snyder's  St.)  that  an  appeal  is 
taken  by  the  service  of  a  notice  upon  the  clerk  of  the  court 
where  the  Judgment  is  entered  that  the  appellant  appeals  from 
the  judgment,  a  similar  notice  to  be  served  upon  the  prosecut- 
ing attorney,  yet  a  general  appearance  entered  by  the  Attorney 
General  in  a  cause  in  tlUs  court  is  sufficient  to  give  this  court 
jurisdiction. 

2.  APPEAL — SufFioienoy  of  Evidence.  Where  competent  evidence 
has  been  introduced  in  support  of  all  the  material  allegations 
of  an  information,  its  weight  and  sufficiency  to  sustain  a  con- 
viction  is    for    the   jury. 

(Syllabus  by  the  Court.) 

Appeal  from  Pottawatomie  County  Court;  E.  D.  Reasor,  Judge. 

Bill  Blunt  was  convicted  of  an  illegal  sale  of  liquors,  and  he 
appeals.     AfSrmed. 

T,  0.  Cutlip,  for  plaintiff  in  error.- 

Fred  S.  Caldwell,  Counsel  to  the  Governor,  for  the  State. 

DOYLE,  Judge.     Plaintiff  in  error,  Bill  Blunt,  was  tried 
and  convicted  in  the  county  court  of  Pottawatomie  county  of  a 
3  Cr.— 29 
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violation  of  that  provision  of  the  prohibition  ordinance  which 
prohibits  the  conveyance  of  intoxicating  liquors  from  one  place 
within  the  state  to  another  place  therein.  On  the  80th  day  of 
April,  1908,  he  wais  sentenced  to  serve  a  period  of  60  days  in 
the  county  jail  of  said  county  and  pay  a  fine  of  $100  and  costs, 
^*that  he  be  confined  in  the  county  jail  from  and  after  the  ex- 
piration of  the  jail  sentence  hereinbefore  imposed  for  such  time 
as  it  will  require  to  satisfy  said  fine  and  costs  by  confinement  at 
the  rate  of  $2  per  day,*'  from  which  judgment  defendant  appeals. 

On  January  21,  1909,  there  was  filed  in  this  court  his  peti- 
tion in  error  and  case-made  attached.  On  behalf  of  the  state 
a  motion  has  been  filed  to  dismiss  said  appeal,  which  motion  is  as 
follows :  ' 

"Special  Appearance  and  Motion  to  Dismiss.  Comes  now 
the  State  of  Oklahoma  by  its  attorney,  Fred  S.  Cald- 
well, as  counsel  to  the  Governor,  and,  appearing  specially 
herein  for  the  purpose  of  this  motion  only,  represents 
to  this  honorable  court  as  follows :  More  than  one  year  has  elapsed 
since  the  rendition  of  the  judgment  from  which  plaintiff  in  error 
undertakes  to  prosecute  this  appeal,  and  no  notices  of  appeal  were 
ever  served  or  filed  as  provided  and  required  by  section  6949  of 
the  1909  Comp.  Laws  of  Okla.  Wherefore,  the  state  of  Okla- 
homa says  that  this  court  is  without  jurisdiction  to  entertain  said 
appeal  and  that  the  same  should  be  dismissed  at  plaintiff  in 
error's  cost.'' 

Upon  an  examination  of  the  record  we  find  that  on  the 
day  said  appeal  was  filed  in  this  court  there  was  also  entered  the 
appearance  of  the  state  by  the  Attorney  (General  as  follows: 

"And  now  comes  Chas.  West,  Attorney  General  of  the  state 
of  Oklahoma,  for  and  on  behalf  of  said  state,  and  waives  the 
issuance  and  service  of  summons  in  error  in  the  case  above  en- 
titled and  makes  a  general  appearance  for  the  state  of  Oklahoma 
in  said  cause.  Dated  this  21st  dav  of  Jan..  1909.  Chas.  West. 
Attorney  General.  Filed  Jan.  2l8t,  1909,  W.  H.  L.  Campbell, 
Clerk." 

While  the  statute  provides  (section  6949,  Snyder's  St.)  that 
an  appeal  is  taken  by  the  service  of  a  notice  upon  the  clerk  of  the 
court,  where  the  judgment  is  entered  that  the  appellant  appeals 


Digitized  by  Google 


Blunt  V.  State.  451 


Opinion  of  the  Court 


from  the  judgment,  a  similar  notice  to  be  served  upon  the  pros- 
ecuting attorney,  yet  a  general  appearance  entered  by  the  At- 
tomey  General  in  a  case  in  this  court  is  sufficient  to  give  this 
court  jurisdiction.  The  notice  of  appeal  by  which  the  adverse 
party  is  brought  before  this  court  corresponds  to  a  summons  in 
error,  as  provided  for  in  civil  eases  before  the  Supreme  Court,  and 
a  general  appearance  by  the  Attorney  General  where  the  defendant 
appeals  will  be  equivalent  to  proof  of  service  of  notices  of  appeal 
required  by  statute.    Section  6958,  Snyder^s  St.,  provides : 

•*An  appeal  shall  not  be  dismissed  for  any  informality  or 
defect  in  the  taking  thereof.  If  the  same  be  corrected  in  a  reason- 
able time  after  an  appeal  has  been  dismissed,  another  appeal  may 
be  taken.^' 

Section  8642,  Snyder's  St.,  prescribing  the  duties  of  the 
Attorney  General,  in  part  provides: 

"He  shall  appear  for  the  state  and  prosecute  and  defend  all 
actions  and  proceedings,  civil  or  criminal,  in  the  Supreme  Court 
(the  Criminal  Court  of  Appeals),  in  which  the  state  shall  be  in- 
terested as  a  party,  and  shall  also  when  requested  by  the  Governor 
or  either  branch  of  the  Legislature,  appear  for  the  state  and  pros- 
ecute or  defend  in  any  other  court  or  before  any  officer,  in  any 
cause  or  manner,  civil  or  criminal,  in  which  the  state  may  be  a 
party  or  interested.'' 

While  the  mere  waiver  of  the  issuance  and  service  of  sum- 
mons in  error  by  the  Attorney  General  is  insufficient  to  give  this 
court  jurisdiction,  there  can  be  no  question  where  he  enters  a 
general  appearance  as  the  authorized  representative  of  the  state 
in  a  case  in  this  court  this  court  thereby  obtains  jurisdiction  of 
the  cftuse.  Therefore  the  motion  to  dismiss  the  appeal  will  be 
overruled,  and  we  shall  now  consider  the  case  upon  its  merits. 

Eight  assignments  of  error  are  set  forth  in  the  petition,  and 
an  elaborate  argument  has  been  made  in  support  thereof. 

But  one  question  is  presented  by  the  first,  second,  third, 
fourth  and  fifth  assignments;  that  is,  the  competency  and  suffic- 
iency gf  the  evidence  to  prove  a  public  offense,  the  conclusion  in- 
sisted on  being  that  the  verdict  is  not  supported  by  sufficient  evi- 
dence.    The  evidence  in  substance  is  as  follows:     Robert  Xeal, 
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the  complaining  witness,  testified  that  he  lived  at  Earlsboro;  that 
on  or  about  the  17th  day  of  March,  1908,  he  saw  the  defendant, 
who  lived  at  Earlsboro,  going  towards  Shawnee  in  a  two-horse 
wagon;  that  the  next  morning  about  3  o'clock  he  was  at 
defendant's  house,  and  secured  four  barrels  of  whisky;  that  he 
saw  them  unloading  the  whisky  about  3  o'clock  in  the  morning; 
that  he  secured  and  delivered  said  whisky  to  the  sheriff  of 
Pottawatomie  county.  E.  A.  Pierce,  sheriff  of  Pottawatomie 
county,  testified  that  he  saw  the  defendant  about  six  miles  from 
Shawnee  on  or  about  the  17th-  of  March,  1908,  in  a  wagon  going 
towards  Earlsboro;  that  he  had  four  barrels  in  a  wagon;  that  he 
had  a  conversation  with  the  defendant  and  two  other  men  in  the 
wagon  with  him,  and  asked  them  where  they  had  been,  and  thev 
said  over  to  Shawnee ;  that  he  asked  them,  ^TVTiat  is  this  you  have 
got?"  and  they  said  it  was  salt  they  were  taking  to  the  rauch 
for  the  cattle;  that  Mr.  Robert  Neal  delivered  to  him  the  four 
barrels  of  whisky  the  next  day;  that  the  bottles  were  labeled, 
"Shawan  Whisky  Bourbon,  Shawan  Distillery  Co.,  Kansas  City, 
Mo."  Defendant  demurred  to  the  evidence,  which  demurrer  was 
overruled  by  the  court,  and  the  defendant  excepted.  Arthur  Blunt, 
the  only  witness  on  the  part  of  the  defendant,  testified  that  he 
had  lived  four  or  five  years  at  Earlsboro,  was  the  son  of  Bill 
Blunt,  the  defendant,  was  acquainted  with  Eobert  Neal;  that  the 
defendant  lived  with  him  at  his  home  in  Earlsboro;  that  Eobert 
Neal  came  there  on  the  night  of  the  17th  of  March  some  time 
after  midnight  and  secured  three  or  four  barrels  of  something  in 
the  henhouse  on  his  place;  that  he  did  not  knotr  who  put  them 
there.  The  demurrer  to  the  evidence  was  properly  overruled,  and 
we  have  no  hesitation  in  saying  that  the  facts  and  circumstances 
shown  are  suflScient  to  support  the  judgment  of  conviction. 

The  sixth  assignment  is  based  upon  the  refusal  of  the  court 
to  give  the  following  instruction,  requested  by  defendant. 

'^Gentlemen  of  the  jury,  you  are  instructed  that  an  interstate 
purchase  of  intoxicating  liquor  shipped  from  a  point  outside  of 
the  state  of  Oklahoma  and  consigned  to  a  resident  of  the  state  of 
Oklahoma  is  not  unlawful,  and  the  consignee  is  permitted  to  trans- 
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port  said  consignment  of  intoxicating  liqnors  where  purchased  as 
aforesaid  from  the  depot  or  express  ofSce  to  the  place  of  his  domi- 
cile, and  such  transportation  under  such  circumstances  is  not  un- 
lawful, and  if  you  find  from  the  evidence  in  this  case  that  the 
barrels  containing  whisky,  and  to  which  the  defendant  is  charged 
with  unlawfully  transporting,  was  purchased  from  the  Shawan 
Distillery  Company  of  Kansas  City,  Mo.,  to  the  defendant  at 
Shawnee,  Okla.,  then,  and  in  that  event,  you  are  instructed  that 
the  transportation  from  the  express  ofSce  in  Shawnee  by  the  de- 
fendant to  his  domicile  or  home  in  Earlsboro  was  not  unlawful, 
and  if  you  so  find  your  verdict  should  be  for  the  defendant. 

*T?efu8ed,  and  excepted  to  by  Deft.  E.  D.  Reasor,  County 
Judge.'^ 

This  instruction  was  properly  refused  by  the  court,  there  be- 
ing no  evidence  shbwing  or  tending  to  show  that  said  liquor  was 
an  interstate  shipment. 

The  seventh  assignment  is  that  the  court  erred  in  giving 
instruction  No.  4,  which  instruction  is  as  follows: 

^'Gentlemen  of  the  jury,  you  are  instructed  that  the  trans- 
portation or  conveying  of  intoxicating  liquor  might  have  been 
done  on  the  dates  herein  alleged  as  a  lawful  purchase,  provided 
said  purchase  and  transportation  was  shown  by  the  defendant  to 
come  within  the  transportation  and  conveyance  not  prohibited  by 
the  Constitution  of  this  state  on  that  date,  but  that  from  the  trans- 
portation of  any  quantity  of  intoxicating  liquor  not  to  be  unlawful 
it  is  incumbent  upon  the  defendant  to  prove  by  a  fair  preponder- 
ance of  the*  competent  evidence,  that  the  same  was  purchased, 
conveyed,  and  transported  by  hira  for  such  scientific,  industrial, 
or  medical  purposes  as  were  permissible  under  the  Constitution  of 
the  state  on  the  Hth  day  of  March,  1908.'' 

This  instruction  appears  to  have  been  drawn  upon  the  theory 
that  some  affirmative  proof  had  been  offered,  showing  that  said 
liquor  was  a  lawful  purchase  outride  the  state,  and  that  the  same 
was  received  as  an  interstate  consignment.  There  was  no  evidence 
adduced  tending  to  show  this  state  of  facts.  The  burden  of  prov- 
ing the  facts  necessary  to  conviction  devolve  upon  the  state;  and 
if,  from  all  the  evidence,  a  reasonable  doubt  exists  in  the  minds 
of  the  jurors  as  to  the  guilt  of  defendant,  he  must  be  acquitted. 
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The  court  correctly  charged  the  jury  in  all  matters  ^thin  the 
issues  raised  and  upon  the  evidence  adduced.  There  was  no  evi- 
dence offered  showing  or  tending  to  show  a  lawful  purchase  of 
said  liquor- 
In  conclusion,  it  is  contended  that  the  court  erred  in  over- 
ruling and  denying  defendant's  motion  in  arrest  of  judgment. 
There  is  no  merit  in  this  assignment. 

For  the  reasons  stated  the  judgment  is  affirmed. 

FURMAN,  Presidiko  Judge,  and  OWEN,  Judge,  concur. 


S.  0.  Chesney  v.  State. 

No.  A-82.     Opinion  Piled  February  3,   1910. 

(106  Pac.   651.) 

APPEAL — Notice  of  Appeal — Record — Dismissal.  An  appeal  to  the 
Criminal  Court  of  Appeals  may  be  taken  by  the  defendant,  as 
a  matter  of  right,  from  any  judgment  against  him;  but  the 
manner  of  taking  and  perfecting  such  appeal  is  a  proper  mat- 
ter for  legislative  control,  and  the  appeal  must  be  taken  In 
the  manner  prescribed  by  law,  and,  where  the  record  before  thit 
court  fails  to  show  notices  of  appeal  and  proof  of  service  as 
required  by  law.  the  case  will  be  dismissed.  In  order  to  give 
this  court  Jurisdiction,  the  notices  required  by  statute  must  be 
served,  and  proof  of  service  of  such  notices  must  be  filed  with 
the  record  in  this  court  within  the  time  in  which  an  appeal  may 
be    taken. 

(Syllabus  by  the  Court) 

Error  from  Wagoner  County  Court;  W.  T.  Drake,  Judge, 

S.  0.  Chesney  was  convicted  of  a  violation  of  the  prohibi- 
tion law,  and  brings  error.    Dismissed. 

W.  T,  Hunt,  for  plaintiff  in  error. 

Fred  S,  Caldwell^  Counsel  to  the  Governor,  for  the  State.  . 

DOYLE,  Judge.     Plaintiff  in  error  was  convicted  in  the 
county  court  of  Wagoner  county  for  a  violation  of  the  prohibition 
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law.  On  the  5th  day  of  November,  1908,  the  court  rendered 
judgment  and  sentenced  defendant  to  pay  a  fine  of  $160  and  to 
serve  30  days  in  the  county  jail.  Petition  in  error  and  case-made 
were  filed  in  this  court  January  7,  1909.  Counsel  for  the  state 
has  filed  a  motion  to  dismiss  this  appeal,  for  the  reason  that: 
"More  than  one  year  has  elapsed  since  the  rendition  of  the 
judgment  from  which  plaintiff  in  error  undertakes  to  prosecute 
this  appeal,  and  no  notices  of  appeal  were  ever  served  or  filed  as 
provided  and  required  by  section  6949  of  the  1901  Compiled 
Laws  of  Oklahoma.  Wherefore  the  state  of  Oklahoma  says  that 
this  court  is  without  jurisdiction  to  entertain  said  appeal,  and 
that  the  same  should  be  dismissed,  at  plaintiff  in  error^s  cost.*' 

It  appears,  from  an  examination  of  the  record  in  this  cage, 
that  there  has  been  a  failure  to  comply  with  the  statutory  provis- 
ions. An  application  was  made  on  behalf  of  the  plaintiff  in  error 
to  amend  the  record  to  show  that  said  statutory  notices  had  been 
served.  In  the  case  of  N.  N.  Boneparte  v.  United  States,  ante, 
p.  345,  106  Pac.  347,  this  court  had  the  same  question  under  con- 
8ideration>  wherein  it  waa  said : 

**In  order  to  give  this  court  jurisdiction,  the  notices  pre- 
scribed by  the  provision  quoted  must  be  served  upon  the  clerk  of 
the  court  and  upon  the  prosecuting  attorney,  and,  under  the  law 
in  force  when  this  appeal  was  attempted  to  be  taken,  the  proof  of 
the  service  of  such  notices  or  a  waiver  of  the  same  must  be  filed 
with  the  record  in  this  court  within  a  year  from  date  of  the 
judgment.    This  was  not  done  in  this  case.'* 

Appl3ring  this  rule  to  the  case  at  bar,  the  application  to 
amend  the  record  must  be  denied,  as  it  comes  too  late.  In  order 
to  give  this  court  jurisdiction,  notices  as  required  by  the  statute 
must  be  served  upon  the  clerk  of  the  court  and  the  prosecuting  at- 
torney. The  proof  of  the  service  of  said  notices  must  be  filed 
with  the  record  in  this  court  within  the  time  in  which  an  appeal 
may  be  taken. 

As  there  is  nothing  in  the  record  before  us  which  confers 
jurisdiction  to  review  this  case,  the  motion  to  dismiss  the  pur- 
ported appeal  will  be  sustained. 

Appeal  dismissed. 

FURMAN,  Presiding  Judge,  and  OWEN,  Judge,  concur. 
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Jambs  Mulukin  v.  State. 

No.  A- 120.     Opinion  Filed  February  S.  1910. 
(lOe  iP^.  1184.) 

Appeal  from  Garfield  County  Court;  James  B.  Oullison,  Judge. 

James  Mullikm  web  convicted  of  a  violation  of  the  prohibi- 
tion ordinance^  and  appeals.    Dismissed. 

Fred  S.  Caidwell,  Counsel  to  the  Governor,  for  the  State. 

.  PER  CTJBIAM.  Plaintiff  in  error  was  convicted  in  the 
county  court  of  Garfield  couniy  for  a  violation  of  the  prohibition 
ordinance.  On  March  28^  1908^  judgment  was  rendered  in  said 
cause.  Petition  in  error  and  case-made  was  filed  in  this  court  on 
March  19^  1909.  Counsel  for  the  state  has  filed  a  motion  to  dis- 
miss this  appeal^  for  the  reason  that  ^%ore  than  one  year  has 
elapsed  from  the  rendition  of  the  judgment  from  which  plaintiff 
in  error  undertakes  to  prosecute  this  appeal,  and  no  notices  of  ap- 
peal have  been  filed  or  served  by  plaintiff  in  error,  as  provided  by 
section  6949,  Snyder^s  St.^^  It  appears  from  an  examination  of 
the  record  in  this  case  that  there  has  been  a  failure  to  comply 
with  this  statutory  provision.  In  order  to  give  this  court  juris- 
diction, notices  as  required  by  the  statute  must  be  served  upon 
the  clerk  of  the  court  and  the  prosecuting  attorney.  The  proof 
of  service  should  be  filed  with  the  record  in  this  court.  There  is 
nothing  in  the  record  before  us  which  confers  jurisdiction  to  re- 
view this  case.  For  the  reason  stated,  the  motion  to  dismiss  the 
purported  appeal  should  be  sustained. 
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Elmer  Miller  et  ai.  v.  State. 

No.  A-32.     Opinion  Piled  February  3.  1910. 
(106  Pac.   810.) 

1.  APPEAL — Juritdiotion — ^Asaault  and  Battery.  In  a  prosecution 
for  assault  and  battery  bofore  a  probate  court,  an  appeal  may 
be  taken  from  a  judgment  of  conviction  to  the  Criminal  Court 
of  Appeals  of  Oklahoma  as  the  successor  in  criminal  caiises  of 
the  Supreme  Court  of  Oklahoma  Territory  in  the  same  manner 
as  from  the  district  court  and  with  like  effect  when  only  ques- 
tions of  law  are  involved  in  the  appeal. 

2.  JURY^Right  to  Jury  Trial— Constitutional  Law.  The  sixth 
amendment  of  the  Constitution  of  the  United  States  secures  to 
the  people  of  the  territories  the  right  to  trial  by  a  common- 
law  Jury  in  criminal  prosecutions,  and  a  person  charged  with 
having  committed  a  misdemeanor  prior  to  statehood  has  a  con- 
stitutional right  of  trial  by  a  jury  composed  of  12  persons. 

3.  COURTS— Decisions  of  United  8tatee  Supreme  Court  as  Con- 
trolling. In  determining  questions  of  federal  cognizance,  this 
court  is  bound  by  and  will  adopt  and  be  governed  by  the  rules 
of  decision  adjudicated  in  the  Supreme  Court  of  the  United 
States. 

(Syllabus  by  the  Court.) 

Error  from  Probate  Court,  Kingfisher  County;  John  M,  Qraham, 

Judge. 

Elmer  Miller  and  another  were  convicted  of  assault  and  bat- 
tery, and  bring  error.     Beversed  and  remanded  for  a  new  trial. 

Wm.  A.  McCartney,  for  plaintiffs  in  error. 
Charles  West,  Atty.  Gen.,  and  Charles  L.  Moore,  Asst.  Atty. 
Gen,  for  the  State. 

DOYLE,  Judge.  The  plaintiffs  in  error  were  jointly  prose- 
cuted in  the  probate  court  of  Kingfisher  county,  Okla.  T.,  for  the 
crime  of  assault  and  battery.  The  record  recites  that,  when  the 
case  was  called  for  trial,  they  moved  the  court  for  a  jury  com- 
posed of  12  persons  to  try  the  cause.  Whereupon  the  court  con- 
tinued the  case  until  the  next  term.  On  November  7,  1907,  the 
case  again  called  for  trial,  whereupon  the  defendants  were  asked 
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by  the  court  if  they  demanded  a  trial  by  jury,  to  which  request 
they  and  their  ounsel  stood  mute  and  failed  to  demand  a  jury. 
Whereupon  the  court  after  hearing  the  evidence  and  argument  of 
counsel,  and  being  fully  advised  in  the  premises,  found  said  de- 
fendants guilty  and  sentenced  them  to  pay  a  fine  of  $25  each 
and  costs,  and  to  stand  committed  until  said  fines  and  costs  are 
paid.  Whereupon  the  defendants  prayed  an  appeal  and  the  court 
fixed  the  amount  of  the  bail  bond  in  the  sum  of  $200,  which  bond 
was  filed  and .  approved  and  execution  stayed,  said  appeal  to  be 
perfected  in  the  time  fixed  by  statute.  On  November  7,  1908, 
there  was  filed  in  this  court  their  petition  in  error  with  transcript 
attached.  On  behalf  of  the  state  there  was  filed  a  motion  to  dis- 
miss the  appeal,  which  motion  is  as  follows: 

"Comes  now  the  Attorney  General  for  and  upon  behalf  of 
the  state  of  Oklahoma,  and  moves  the  court  to  dismiss  the  pre- 
tended appeal  herein,  and  to  strike  the  cause  from  its  docket,  for 
the  reason  that  no  appeal  is  in  fact  pending  herein,  in  that  no 
appeals  lie  from  the  probate  courts  Of  Oklahoma  Territory  to 
this  court,  in  those  matters  where  the  probate  court  is  in  exercise 
only  of  its  justice  of  the  peace  jurisdiction,  so  that  this  court  is 
therefore  without  jurisdiction  in  the  present  case.^* 

We  are  of  opinion  that  the  motion  to  dismiss  is  not  well 
taken.  Section  2235,  Wilson^s  Rev.  &  Ann.  St.  1903,  giving  jus- 
tices of  the  peace  jurisdiction  in  assault  and  battery  cases,  was 
repealed  by  section  4,  art  1,  c.  41,  Sess.  Laws  1895,  being  section 
5305,  Wilson's  St.,  which  provided: 

"If  the  offense  be  a  misdemeanor  punishable  by  a  fine  of 
more  than  one  hundred  dollars,  or  by  imprisonment  for 
more  than  thirty  days,  or  by  both  fine  and  imprisonment,  it  shall 
be  prosecuted  by  information  before  the  probate  or  district  court. 

Section  2234,  Wilson's  Rev.  &  Ann.  St.  1903,  provided: 

"Assault,  or  assault  and  battery,  shall  be  punishable  by  im- 
prisonment in  a  county  jail  not  exceeding  thirty  days,  or  by  a 
fine  of  not  less  than  five  dollars  or  more  than  one  hundred  dol- 
lars, or  both,  at  the  discretion  of  the  court/' 

Thus  it  will  be  seen  that  under  the  penalty  prescribed  by 
this  provision  justices  of  the ,  peace  had  no  jurisdiction  in  as- 
sault and  batter}'^  cases  under  the  territorial  law;  their  jurisdic- 
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tion  being  limited  to  cases  wherein  the  penalty  prescribed  does 
not  exceed  a  fine  of  $100,  or  imprisonment  in  the  county  jail  for 
30  days.  Section  1881,  Wilson's  Rev.  &  Ann.  St.  1903,  provided: 
"Appeals  from  the  final  judgment  of  said  probate  courts  shall 
be  allowed  and  taken  to  the  Supreme  Court  of  this  territory  in 
the  same  manner  as  from  the  district  court  and  with  like  effect 
when  only  questions  of  law  are  involved  in  the  appeal/' 

The  appeal  in  this  case  has  been  properly  taken.  The  mo- 
tion to  dismiss  is  hereby  overruled. 

The  record  in  this  case  presents  but  one  question:  Did  the 
probate  court  have  jurisdiction  to  impose  the  fines  upon  the  ac- 
cused, and  to  order  them  to  be  imprisoned  until  such  fines  were 
paid,  the  right  to  be  tried  by  a  common-law  jury  composed  of 
12  persons  having  been  denied?  Section  6158,  Wilson's  Eev.  & 
Ann.  St.  1903,  provided: 

"No  person  can  be  convicted  of  a  public  offense,  unless  by 
the  verdict  6i  a  jury,  accepted  and  recorded  by  the  court,  or  upon 
a  plea  of  guilty,  or  upon  a  judgment  of  a  police  or  justice's  court 
in  cases  in  which  such  judgment  may  be  lawfully  given  without 
the  intervention  of  a  jury." 

The  sixth  amendment  to  the  Constitution  of  the  United  States 
provides : 

"In  all  criminal  prosecutions  the  accused  shall  enjoy  the 
right  to  a  speedy  and  public  trial,  by  an  impartial  jury  of  the 
state  and  district  wherein  the  crime  shall  have  been  committed, 
which  district  shall  have  been  previously  ascertained  by  law,  and 
to  be  informed  of  the  nature  and  cause  of  the  accusation;  to  be 
confronted  with  the  witnesses  against  him;  to  have  compulsory 
process  for  obtaining  witnesses  in  his  favor,  and  to  have  the  as- 
sistance of  counsel  for  his  defense." 

Under  thi%  provision  of  the  federal  Constitution,  the  accused 
having  refused  to  waive  their  right  to  a  jury  trial  could  only  be 
tried  by  a  common-law  jury.  Neither  Congress  nor  the  Territorial 
Legislature  had  the  power  to  deprive  one  accused  of  a  misde- 
meanor in  Oklahoma  Territory  of  a  trial  by  a  common-law  jury. 
By  a  series  of  decisions  it  is  the  settled  doctrine  of  the  Supreme 
Court  of  the  United  States  that  the  provisions  of  the  federal 
Constitution  relating  to  trial  by  jury  in  criminal  prosecutions  ap- 
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ply  to  the  organized  territoriee  of  the  United  States.    These  de- 
cisions are  <cited  and  quoted. 

In  the  case  of  Rasmussen  v.  United  States,  197  U.  S.  516,  25 
Sup.  Ct.  614,  49  L.  Ed.  862,  Mr.  Justice  White,  delivering  the 
opinion  of  the  court,  said: 

"This  brings  us  to  the  second  proposition,  which  is:  (2) 
That  even  if  Alaska  was  incorporated  into  the  United  States,  as 
it  was  not  an  organized  territory,  therefore  the  provisions  of  the 
sixth  amendment  were  not  controlling  on  Congress  when  legis- 
lating for  Alaska.  We  do  not  stop  to  demonstrate  from  original 
considerations  the  unsoundness  of  this  contention  and  its  ir- 
reconcilable conflict  with  the  essential  principles  upon  which  our 
constitutional  system  of  government  rests.  Nor  do  we  think  it  is 
required  to  point  out  the  inconsistency  which  would  arise  between 
various  provisions  of  the  Constitution  if  the  proposition  was  ad- 
mitted, or  the  extreme  extension  on  the  one  hand  and  the  undue 
limitation  on  the  other  of  the  powers  of  Congress  which  would  be 
occasioned  by  conceding  it.  This  is  said,  because  in  our 
opinion  the  unsoundness  of  the  proposition  is  conclusively 
established  by  a  long  line  of  decisions.  Wetster  v.  Reid,  11 
How.  437,  *^13  Ia  Ed.  761 ;  Reynolds  v.  United  States. 
98  U.  S.  145,  25  L.  Ed.  244;  Cailan  v.  Wilson,  127  U.  S.  540,  8 
Sup.  Ct.  1301,  32  L.  Ed.  223 ;  American  Publishing  Co.  v.  Fisher, 
166  U.  S.  464,  17  Sup.  Ct.  618,  41  L.  Ed  1079;  Sprmgville  v. 
Thomas,  166  U.  S.  707,  17  Sup.  Ct.  717,  41  L.  Ed.  1172; 
Thompson  v.  Utah,  170  U.  S.  343,  18  Sup.  Ct.  620,  42  L.  Ed. 
1061 ;  Capital  Traction  Co,  v.  Hof,  174  U.  S.  1,  19  Sup.  Ct.  580, 

43  L.  Ed.  873 ;  Black  v.  Jaclcson,  177  U.  S.  349,  20  Sup.  Ct.  648, 

44  L.  Ed.  801. 

**The  argument  by  which  the  decisive  force  of  the  cases  just 
cited  is  sought  to  be  escaped  is  that,  as  when  the  cases  were  de- 
cided there  was  legislation  of  Congress  extending  the  Constitu- 
tion to  the  District  of  Columbia  or  to  the  particular  territory  to 
which  a  case  may  have  related,  therefore  the  deasions  must  be 
taken  to  have  proceeded  alone  upon  the  statutes  and  not  upon 
the  inherent  application  of  the  provisions  of  the  fifth,  sixth,  and 
seventh  amendments  to  the  District  of  Columbia  or  to  an  incor- 
porated territory;  and,  upon  the  assupiption  that  the  cases  are 
distinguishable  from  the  present  one  upon  the  basis  just  stated, 
the  argument  proceeds  to  insist  that  the  sixth  amendment  does 
not  apply  to  the  territory  of  Alaska,  because  section  1891  of  the 
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Revised  Statutes  only  extends  the  Constitution  to  the  organized 
territories,  in  which,  it  is  urged,  Alaska  is  not  embraced.  Whilst 
the  premises  as  to  the  existence  of  legislation  declaring  the  exten- 
sion of  the  Constitution  to  the  territories  with'whidi  the  cases 
were  respectively  concerned  is  well  founded,  the  conclusion  drawn 
from  that  fact  is  not  justified.  Without  attempting  to  examine  in 
detail  the  opinions  in  the  various  cases,  in  our  judgment  it  clearly 
results  from  them  that  they  substantially  rested  upon  the  propo- 
sition that,  where  territory  was  a  part  of  the  United  States,  the 
inhabitants  thereof  were  entitled  to  the  guaranties  of  the'  fifth, 
sixth,  and  seventh  amendments,  and  that  the  act  or  acts  of  Con- 
gress purporting  to  extend  the  Constitution  were  considered  as 
declaratory  merely  of  a  result  which  existed  independently  by  the 
inherent  operation  of  the  Constitution.  It  is  true  that  in  some 
of  the  opinions  both  the  application  of  the  Constitution  and  the 
statutory  provisions  declaring  such  application  were  referred  to, 
but  in  others  no  reference  to  such  statutes  was  made,  and  the 
cases  proceeded  upon  a  line  of  reasoning,  leaving  room  for  no 
other  view  than  that  the  conclusion  of  the  court  was  rested  upon 
the  self-operative  application  of  the  Constitution.  Springville  v. 
Thomas,  166  U.  S.  707,  17  Sup.  Ct.  717,  41  L.  Ed.  1172; 
Thompson  v.  Utah,  170  F.  S.  343,  18  Sup.  Ct.  620,  42  Jj.  Ed. 
1061;  Capitai  Traction  Co.  v.  Hof,  174  U.  S.  1,  19  Sup.  Ct. 
580,  43  L.  Ed.  873 ;  Black  v.  Jackson,  177  U.  S.  349,  20  Sup.  Ct. 
648,  44  L.  Ed.  801. 

'^And  this  result  of  the  cases  will  be  made  clear  by  a  brief 
reference  to  some  of  the  opinions.  In  Thompson  v,  Utah,  con- 
sidering a  law  of  the  state  of  Utah,  which  provided  that  a  jury  in 
a  criminal  cause  should  consist  of  only  eight  persons,  the 
statute  was  held  to  be  ex  post  facto  and  void  in  its  application  to 
felonies  committed  before  the  territory  became  a  state,  T)ecause  in 
respect  of  such  crimes  the  Constitution,  of  the  United  States  gave 
the  accused  at  the  time  of  the  commission  of  his  offense  the  right 
to  be  tried  by  a  jury  of  12  persons,  and  made  it  impossible  to 
deprive  him  of  his  liberty  except  by  the  unanimous  verdict  of 
such  a  jury.^  In  Springville  v.  Thomas  it  was  contended  that 
the  territorial  Legislature  of  Utah  was  empowered  by  Congress  in 
the  organic  act  of  the  territory  to  dispense  with  unanimity  of  the 
jurors  in  rendering  a  verdict  in  a  civil  case.  The  court  said 
(page  708:)  T[n  our  opinion  the  seventh  amendment  secured 
tmanimity  in  finding  a  verdict  as  an  essential  feature  of  trial  by 
jury  in  common-law  cases,  and  the  act  of  Congress  could  not  im- 
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part  the  power  to  change  the  constitutional  rule,  and  could  not 
be  treated  as  attempting  to  do  bo.'  Again,  in  Capital  Tracium  Co. 
V,  Hof,  174  U.  S.  1,  [5,  19  Sup.  Ct  580,  582,  43  L.  Ed.  873], 
no  reference  wh&tever  being  made  to  the  statute  of  'February  21, 
1871,  extending  the  provisions  of  the  Constitution  to  the  District 
of  Columbia  (16  Stat.  419),  it  was  declared:  *It  is  beyond  doubt 
at  the  present  day  that  the  provisions  of  the  Constitution  of  the 
United  States  securing  the  right  of  trial  by  jury,  whether  in  civil 
or  criminal  cases,  are  applicable  to  the  District  of  Columbia.^ 
And  in  Black  v.  Jackson,  177  U.  S.  349  [363,  20  Sup.  Ct.  648, 
653,  44  L.  Ed.  801],  speaking  of  a  law  of  the  territory  of  Okla- 
homa, it  was  said:  'And  it  also  fails  to  recognize  the  provisions 
of  the  seventh  amendment  securing  the  right  of  trial  by  jury  in 
"suits  at  common  law,^'  where  the  value  in  controversy  exceeds 
$20.  That  amendment,  so  far  as  it  secures  the  right  of  trial  by 
jury,  applies  to  judicial  proceedings  in  the  territories  of  the  United 
States.  Webster  V.  Reid,  11  How.  437,  460  fl3  L.  Ed;  761]; 
American  Publishing  Co,  v,  Fisher,  166  U.  S.  464,  466  [17  Sup. 
Ct.  618,  41  L.  Ed.  1079]  ;  Springville  v.  Thomas,  166  U.  S.  707 
[17  Sup.  Ct.  717,  41  L.  Ed.  1172].  So  that  a  court  of  a  terri- 
tory authorized  as  Oklahoma  was  to  pass  laws  not  inconsistent 
with  the  Constitution  of  the  United  States  (26  Stat.  81,  84,  c. 
182,  par.  6)  could  not  proceed  in  a  "common-law"  action  as  if  it 
were  a  suit  in  equity  and  determine  by  mandatory  injunction 
rights  for  the  protection  or  enforcement  of  which  there  was  a  plain 
and  adequate  remedy  at  law  according  to  the  established  distinc- 
tions between  law  and  equity.^ 

"As  it  conclusively  results  from  the  foregoing  considerations 
that  the  sixth  amendment  to  the  Constitution  was  applicable  to 
Alaska,  and  as  of  course  being  applicable  it  was  controlling  upon 
Congress  in  legislating  for  Alaska,  it  follows  that  the  provisions 
of  the  act  of  Congress  under  consideration  depriving  persons  ac- 
cused of  a  misdemeanor  in  Alaska  of  a  right  to  trial  by  a  common- 
law  jury  was  repugnant  to  the  Constitution,  and  void." 

In  Thompson  v.  Utah,  supra,  Mr.  Justice  Harlan  says: 
^TBut  the  wise  men  who  framed  the  Constitution  of  the  United 
States  and  the  people  who  approved  jt  were  of  opinion  that  life  and 
liberty,  when  involved  in  criminal  prosecution,  would  not  be  ade- 
quately secured  except  throught  the  unapimous  verdict  of  12  jurors, 
ft  was  not  for  the  state  in  respect  of  a  crime  committed  within  its 
limits  while  it  was  a.  territory  to  dispense  with  that  guaranty  sim- 
ply because  its  people  had  reached  the  conclusion  that  the  truth 
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could  be  as  well  ascertained,  and  the  liberty  of  an  accused  be  as 
well  guarded,  by  8  as  by  12  jurors  in  a  criminal  case.  It  is  said 
that  the  accused  did  not  object,  until  after  verdict,  to  a  trial  jury 
composed  of  8  persons,  and  therefore  he  should  not  be  heard  to 
say  that  his  trial  before  such  a  jury  was  in  violation  of  his  con- 
stitutional right.  It  is  sufficient  to  say  that  it  was  not  in  the 
power  of  one  accused  of  felony  by  consent  expressly  given  or  by 
his  silence  to  authorize  a  jury  of  only  8  persons  to  pass  upon  the 
question  of  his  guilt.  The  law  in  force  when  this  crime  wag 
committed  did  not  permit  any  tribunal  to  deprive  him  of  his  lib- 
erty, except  one  constituted  of  a  court  and  a  jury  of  12  persons.'^ 

And  In  Callan  v.  Wilson,  supra,  the  same  learned  justice  said : 
"The  third  article  of  the  Constitution  provides  for  a  jury  in 
the  trial  of  'all  crimes,  except  in  cases  of  impeachment.^  The 
word  'crime/  in  its  more  extended  sense,  comprehends  every  Vio- 
lation of  public  law.  In  a  limited  sense  it  embraces  offenses  of  a 
serious  or  atrocious  character.  In  our  opinion  the  provision  is  to 
be  interpreted  in  the  light  of  the  principles  which  at  common-law 
determined  whether  the  accused  in  a  given  class  of  cases  was  en- 
titled to  be  tried  by  a  jury.  It  is  not  to  be  construed  as  relating 
only  to  felonies  or  offenses  punishable  by  confinement  in  the  pen- 
itentiary. It  embraces  as  well  some  classes  of  misdemeanors,  the 
punishment  of  which  involves  or  may  involve  the  deprivation  of 
the  liberty  of  the  citizen.  It  would  be  a  narrow  construction  of 
the  Constitution  to  hold  that  no  prosecution  for  a  misdemeanor  is 
a  prosecution  for  a  'crime^  within  the  meaning  of  the  third  article, 
or  a  'criminal  prosecution'  within  the  meaning  of  the  sixth 
amendment.  And  we  do  not  think  that  the  amendment  was  in- 
tended to  supplant  that  part  of  the  article  which  relates  to  trial 
by  jury.     There  is  no  necessary  conflict  between  them." 

Mr.  Justice  Story  says  that  the  amendment,  "in  declaring 
that  the  accused  shall  enjoy  the  right  to  a  speedy  and  public  trial 
by  an  impartial  jury  of  the  state  or  district  wherein  the  crime 
shall  have  been  committed  (which  district  shall  be  previously 
ascertained  by  law),  and  to  be  informed  of  the  nature  and  cause 
of  the  accusation,  and  to  be  confronted  with  the  witnesses  against 
him,  does  but  follow  out  the  established  course  of  the  common  law 
in  all  trials  for  crimes.'^     Story  on  the  Constitution,  §  1791. 

In  Reynolds  v.  United  States,  M  U.  S.  145,  154,  25  L.  Ed. 
244,  it  was  taken  for  granted  that  the  sixth  amendment  of  the 
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Constitution  secnr^  to  the  people  of  the  territories  the  right  of 
trial  by  jury  in  criminal  prosecutions. 

It  is  argued  on  behalf  of  the  state  that  ^^the  law  providing 
for  a  jury  of  six  in  the  probate  and  justice's  courts  was  not  un- 
constitutional, in  that  a  jury  of  12  was  provided  for  upon  appeal 
to  the  district  courf' — citing  the  case  of  Collier  v.  Territory,  2 
Okla.  444,  37  Pac.  819.  The  doctrine  of  the  Collier  Case  was 
overruled  by  the  Supreme  Court  of  Oklahoma  Territory  iu  the 
case  of  Bettge  v.  Territory,  17  Okla.  86,  87  Pac.  897.  Mr.  Justice 
Hainer,  delivering  the  opinion  of  the  court  after  reviewing  the  au- 
thorities, said: 

"But  it  may  be  said  that  the  requirements  of  the  Constitu- 
tion of  the  United  States  are  fully  satisfied,  where  the  accused  is 
accorded,  at  some  stage  of  the  prosecution,  a  right  of  trial  by  jun- ; 
and  it  was  so  held  by  this  court  in  the  case  of  Collier  v.  Territory, 
2  Okla.  444,  37  Pac.  819,  where  it  was  held  that:  'A  law  of  the 
Legislature  of  this  territory  which  provides  that  cases  which  the 
justice  court  have  power  to  hear  and  determine  may  be  tried  be- 
fore a  jury  of  six  men,  and  where  it  gives  the  defendant  the  right 
of  appeal  to  the  district  court  where  he  may  be  tried  by  a  jury  of 
12  men,  is  not  unconstitutional.^  It  will  be  seen  that  this  rule  an- 
nounced by  our  court  is  in  direct  conflict  with  the  decisions  of  the 
Supreme  Court  of  the  United  States  above  cited.'* 

And  the  learned  Justice  concludes: 

**The  rule  announced  in  Collier  v.  Territory,  being  in  con- 
flict with  the  settled  decisions  of  the  Supreme  Court  of  the  United 
States,  is  overruled  in  so  far  as  it  conflicts  with  this  opinion.  It 
follows  that  the  provisions  of  the  act  of  the  Legislature  depriving 
the  defendant  in  this  case  of  a  right  to  a  trial  by  a  common-law 
jury  are  repugnant  to  the  Constitution  of  the  United  States,  and 
therefore  unconstitutional  and  void.'' 

In*  determining  questions  of  federal  cognizance,  this  court  is 
bound  to  enforce  the  protection  of  the  federal  Constitution  and 
to  adopt  and  be  governed  by  the  rule  of  decision  adjudicated  in 
the  Supreme  Court  of  the  United  States.  The  doctrine  declared 
in  the  cases  quoted  is  conclusive  on  the  question  here  presented. 
The  probate  court  could  have  summoned  the  necessary  jurors  in 
the  manner  provided  by  law.    We  are  also  of  the  opinion  that  the 
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probate  court  had  the  inherent  right  to  impanel  a  jury  of  12  men 
to  trj  said  case  by  common-law  method  by  issuing  an  open  venire 
therefor,  if  necessary,  in  the  absence  of  any  express  statute  relating 
thereto,  as  held  in  the  case  of  Clawson  v.  United  States,  114  U.  S. 
477,  6  Sup.  Ct.  949,  29  L.  Ed.  179.  It  is  our  opinion  that  the 
probate  court  was  without  jurisdiction  to  render  the  judgment  of 
conviction. 

The  judgment  will  therefore  be  reversed  and  the  case  re- 
manded to  the  county  court  of  Kingfisher  county  for  a  new  trial. 

FURMAN,  Presiding  Judge,  and  OWEN,  Judge,  concur. 


William  Burks  v.  State. 

No.   A-69.     Opinion   Filed   February   3.    1910. 
(106  Pac.   1133.) 

Appeal  from  District  Court,  Latimer  County;  Malcolm  E.  Rosser, 

Judge, 

William  Burks  was  convicted  of  receiving  stolen  property, 
and  appeals.    Affirmed. 

J.  E.  Whitehead  and  Hudson  &  Pounders,  for  appellant. 
Charles  L,  Moore,  Asst.  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  What  purports  to  be  the  case-made  does 
not  contain  the  testimony  of  the  witnesses.  The  record  only  con- 
tains the  information,  the  verdict  of  the  jury,  the  judgment  of  the 
court,  the  clerk's  minutes  of  the  trial,  and  some  motions  made  by 
the  defendant.  The  instructions  of  the  court  are  not  in  the  rec- 
ord.  The  information  is  sufficient,  and  the  verdict  and  the  judg- 
ment are  regular.  The  judgment  of  the  trial  court  is  therefore 
affirmed. 

3  Cr.— 30 
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S.  S.  FoROE  V.  Uniteix  States. 

No.  A-50.    Opinion  Filed  February  8.   1910. 

(106  Pac  1138.) 

Appeal  from  Disirict  Court,  Ottawa  County;  L,  M,  Poe,  Judge. 

S.  S.  Forge  was  convicted  of  murder,  and  appeals.    Dismissed. 

M,  M,  Edminson,  for  appellant. 

Chas.  L.  Moore,  Asst.  Atty.  Gen.,  for  the  State. 

PEE  CURIAM.  The  Attorney  General  filed  the  following 
motion  to  dismiss  this  appeal : 

"Comes  now  the  Attorney  General,  for  and  upon  behalf  of 
the  state  of  Oklahoma,  and  moves  the  court  to  dismiss  the  pre- 
tended appeal  herein  and  to  strike  the  cause  from  its  docket,  for 
the  reason  that  this  court  has  never  acquired  the  jurisdiction  to 
entertain,  hear,  and  determine  the  questions  sought  to  be  raised 
and  have  reviewed  herein,  in  that  the  final  judgment  appealed 
from  was  rendered  on  May  9,  1908,  the  record  was  not  filed  in  this 
'  court  until  December  9,  1908,  and  the  appeal  has  not  up  to  this 
time  been  perfected  by  the  service  of  notice  of  appeal  as  required 
by  section  6610  of  Wilson^s  Oklahoma  Statutes,  1903,  in  force  at 
the  time  of  said  trial.^^ 

The  record  before  us  does  not  show  that  notices  of  appeal 
were  ever  served  upon  the  county  attorney  and  the  clerk  of  the 
district  court  of  Ottawa  county,  as  is  required  by  law.  This  is 
jurisdictional,  and  as  the  time  for  serving  such  notices  has  long 
since  expired  we  are  forced  to  sustain  the  motion  to  dismiss. 

Even  if  the  notices  of  appeal  had  been  properly  served,  we 
could  not  have  considered  what  purports  to  be  the  case-made,  be- 
cause  it  is  not  sealed  and  settled  by  the  judge  who  tried  the  case, 
as  the  law  directs.  The  alleged  case-made  was  not  signed  by  the 
judge  and  attested  by  the  clerk  of  the  district  court.  There  is 
nothing  about  it  to  indicate  that  the  district  judge  ever  saw  it. 
Instead  of  presenting  the  case-made  to  the  trial  judge,  we  find  the 
following  certificate  appended  to  it : 
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"State  of  Oklahoma,  County  of  Ottawa— bs.  :  I,  Jesse  J. 
Worten,  official  court  reporter  within  and  for  the  Twenty-First 
judicial  district  of  the  state  of  Oklahoma,  do  hereby  certify  that  I 
was  the  stenographer  who  took  down  in  shorthand  all  of  the  pro- 
ceedings had  in  the  trial  of  the  case  wherein  the  state  of  Oklahoma 
was  plaintiff  and  S.  S.  Forge  was  defendant,  and  I  further  certify 
that  the  foregoing  bill  of  evidence  and  exceptions  is  a  full  and 
complete  record  of  all  the  evidence  introduced  by  the  state,  both 
oral  and  written,  and  containing  all  the  rulings  of  the  court,  in 
the  trial  of  said  cause.  This  record,  however,  containing  only  the 
evidence  introduced  by  the  state,  and  no  part  of  that  introduced  by 
the  defendant.  In  witness  whereof,  I  have  hereunto  set  my  hand, 
on  this  the  5th  day  of  November,  A.  D.  1908.  Jesse  J.  Worten, 
Official  .Court  Beporter/* 

There  is  no  law  authorizing  this  to  be  done,  and  it  is  alto- 
gefther  insufficient. 

There  are  irregularities  in  the  transcript  of  the  record;  but, 
as  this  case  will  have  to  be  dismissed  for  want  of  service  of  notice 
of  appeal,  it  would  be  a  waste  of  time  to  discuss  them. 

Appeal  dismissed. 


L.  6.  House  v.  State. 

No.   A- 66.     Opinion  Filed  February   3,   1910. 

(106  (P!ac.  806.) 

APPEAL — Failure  to  File  Briefa — Scope  of  Review.  Where  the  de- 
fendant appeals  from  a  judgment  of  conviction,  and  no  t^riefc* 
are  filed  or  anrument  presented,  this  court  will  only  examine  the 
pleadings,  the  Judgment,  and  instructions  excepted  to,  and,  il 
no  reversible  error  is  apparent,  wUl  affirm  the  case. 

(Syllabus  by  the  Court) 

Error  from  District   Court,   Custer  CourUy;  James   R,   Tolbert, 

Judge. 

L.  G.  House   was    convicted    of    forgery,    and  brings  error. 
Affirmed. 
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W,  L.  Holcomb,  for  plaintiff  in  error. 

Chas.  L,  Moore^  Asst.  Atty.  Gen.,  for  the  State. 

DOYLE,  Judge.  Plaintiff  in  error  was  indicted,  tried,  and 
convicted  in  the  district  court  of  Custer  county  at  the  July,  1908, 
term  thereof,  for  the  crime  of  forgery.  The  jury  fixed  the  pun- 
ishment at  1  1-2  years  at  hard  labor  in  the  state  penitentiary. 
Motions  for  new  trial  and  in  arrest  of  judgment  having  been  made 
and  overruled,  and  exceptions  allowed,  on  November  20,  1908,  the 
court  pronounced  judgment  and  sentence  in  accordance  with  the 
verdict.  On  January  7,  1909,  there  was  filed  in  this  court  a  peti- 
tion in  error,  with  case-made  attached.  The  only  error  assigned 
is  that  the  court  erred  in  overruling  the  motion  for  a  new  trial 
and  the  motion  in  arrest  of  judgment. 

No  briefs  have  been  fiJed,  and  no  oral  argument  has  been  made. 
This  court  is  not  advised  what  the  plaintiff  in  error  complains  of, 
or  relies  upon  for  a  reversal.  We  have  examined  the  indictment, 
the  instructions  of  the  court,  and  the  judgment  and  sentence,  and 
no  error  appears  that  will  warrant  a  reversal  of  the  judgment. 

Therefore  the  judgment  of  the  district  court  of  Custer  county 
is  in  all  things  aflSrmed,  and  the  cause  remanded,  with  direction  to 
carry  the  judgment  and  sentence  into  execution. 

FTJRMAN,  Presiding  Judge,  and  OWEN,  Judgb^  concur. 


Will  Nelson  v.  State. 

No.  A- 49.     Opinion   Filed  February   3.   1910. 

(106   Pac.   467.) 

HOMICIDE^Dying  Declarations — Belief  of  Death.  Dyins:  dec- 
larations are  admissible  on  a  trial  for  murder  as  to  the  fact 
of  the  homicide  and  the  person  by  whom  it  was  committed  when 
made  under  the  belief  of  certainty  of  death. 

SAM E^-Admissibility— -Evidence.  For  evidence  sufficient  to  war- 
rant  the   admission   of  a   dying   declaration   see   opinion. 
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3.         WITNESSES  —  Cross- Examination  —  Criminal  Caroor.    For  the 

purpose  of  affecting  tlie  credibility  of  a  witness  he  may  be  aslced. 
on  cross-examination,  if  he  has  been  convicted  of  a  felony  or 
of  any  crime  which  involves  moral  turpitude;  but  it  is  preju- 
dicial error  to  ask  such  witness  if  he  has  been  indicted,  ar- 
rested, or  imprisoned  for  a  misdemeanor,  or  if  he  has  been 
charged  or  arrested  or  imprisoned,  before  conviction,  for  any 
offense  whatever. 

4.         INSTRUCTIONS— Credibility   of  Witnesses.    For  an  approved  in- 
struction  as  to  rules   by  which   a  Jury   should   be   governed    in 
weighing  testimony,  see  opinion  under  fifth  assignment  of  error. 

(Syllabus  by  the  Court.) 

Error  from  District   Coturt,  Pushmataha  County;  Malcolm   E, 

Bosser,  Judge, 

Will  Nelson  was  convicted  of  manslaughter,  and  brings  error. 
Reversed  and  remanded. 

Plaintiff  in  error  here,  who  was  defendant  in  the  lower  court, 
was  tried  in  the  district  court  of  Pushmataha  county  at  the  Sep- 
tember term,  1908,  charged  with  murder.  He  was  convicted  of 
the  crime  of  manslaughter  and  sentenced  to  imprisonment  for  10 
years.  The  evidence  as  disclosed  in  the  record  is  to  the  effect  that 
this  defendant,  together  with  others,  engaged  in  a  free  for  all  fight, 
in  which  Sam  Wright  was  mortally  wounded,  and  from  the  effects 
of  the  wounds  died  two  days  later.  The  defendant  and  others  were 
drinking,  and  Davis  Miller  and  the  deceased  became  engaged  in  a 
fight  in  which  the  defendant  took  part,  and,  as  disclosed  by  the 
evidence  of  two  witnesses,  the  defendant  and  his  associates  were 
fighting  Sam  Wright.    The  case  is  before  us  on  appeal. 

C.  E.  Dudley  and  Wm,  M.  Cravens,  for  plaintiff  in  error. — 
On  admissibility  of  dying  declarations:  Enc.  of  Ev.,  vol.  4, 
p.  925 ;  People  v,  Taylor,  69  Cal.  640 ;  People  v,  Lanagan,  81  Cal. 
142.  On  cross-examination  touching  witness^  criminal  record: 
Slater  v.  U.  8.,  1  Okla.  Cr.  275. 

Charles  West,  Atty.  Gen.,  and  Cha^.  L.  Moore,  Asst,  Atty. 
Gen.,  for  the  State. 
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OWEN,  JuDOB  (after  stating  the  facts  as  above).  Counsel 
for  defendant  urge  five  assignments  of  error,  as  follows : 

(1)  That  the  court  erred  in  permitting  the  county  attorney 
to  ask  leading  questions. 

(2)  That  the  court  erred  in  admitting,  over  the  objection  of 
plaintiff  in  error^  as  dying  declarations^  the  statements  of  Sam 
Wright  as  purported  to  have  been  made  to  Dr.  Walker,  Jack 
Wright,  and  Mrs.  C.  E.  Mullens. 

(3)  That  the  trial  court  erred  in  excluding  from  the  jury 
the  testimony  of  Myatt  Greenwood  to  the  effect  that  Bish  Landrum 
became  angry  at  the  defendant  on  account  of  the  defendant's  re- 
fusing to  permit  Landrum  to  fire  his  pistol,  and  that  he  rode  away 
from  the  crowd,  but  returned  in  about  an  hour  and  a  half  in  com- 
pany with  the  deceased. 

(4)  That  the  trial  court  erred  in  permitting  the  county  attor- 
ney to  force  plaintiff  in  error,  over  his  objection,  to  testify  on 
cross-examination  the  number  of  times  he  had  been  arrested. 

(6)  That  the  court  erred  in  instructing  the  jury  as  to  the 
rules  of  evidence  in  passing  upon  the  weight  of  testimony. 

Under  the  second  assignment,  counsel  urge  that  the  court 
erred  in  admitting  the  statements  of  the  deceased  because  it  does 
not  sufficiently  appear  that  the  statements  were  made  under  be- 
lief of  immediate  death.  We  understand  the  rule  to  be,  as  was 
announced  by  this  court  in  the  case  of  BUton  v.  Territory,  1  Okla. 
Cr.  666,  99  Pac.  163,  to  render  a  dying  'declaration  admissible  in 
evidence,  it  must  have  been  made  when  the  declarant  was  not  only 
in  extremis,  but  also  had  abandoned  all  hope  of  living. 

Wigmore  on  Evidence,  §  1440,  announces  the  rule  in  the  fol- 
lowing language: 

"It  follows  from  the  general  principle  that  the  belief  must 
be,  not  merely  of  the  possibility  of  death,  nor  even  of  its  proba- 
bility, but  of  its  certainty.  A  less  stringent  rule  might  with  safety 
have  been  adopted;  but  this  is  the  accepted  one.  The  essential 
idea  is  that  the  belief  should  be  a  positive  and  absolute  one,  not 
limited  by  doubts  or  reserves;  so  that  no  room  is  left  for  the  oper- 
ation of  worldly  motives." 

Wharton  on  Homicide  (3d  Ed.)  §  635,  says: 
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''A  statement  of  the  deceased  is  admissible  in  evidence  as  a 
dying  declaration  if  it  satisfactorily  appears  therefrom  that  at  the 
time  he  believed  that  he  must  soon  die  from  the  effects  of  the  in- 
jury with  reference  to  which  he  makes  the  statement.  And,  as  a 
general  rule,  a  sufficient  predicate  is  laid  for  the  admission  of  dying 
declarations  by  a  repeatedly  expressed  assertion  upon  the  part  of 
the  declarant  that  he  would  die.  And  this  is  the  rule,  though  he 
was  told  by  his  physician  or  others  that  he  might  get  well,  and 
though  it  did  not  appear  that  his  attending  physician  had  told  him 
that  he  was  going  to  die,  or  though  his  doctor  had  tried  to  en- 
courage him  as  to  his  condition.^' 

There  was  no  error  on  the  part  of  the  trial  court  in  admitting 
the  statements  of  the  deceased.  In  our  opinion  the  evidence  ais  it 
appears  in  the  record  is  sufficient  to  comply  with  the  rule  and 
render  the  statement  admissible  as  a  dying  declaration. 

Dr.  I.  D.  Walker  testified  in  part  as  follows : 

"Q.  When  was  the  first  time  you  saw  him  after  he  was  in- 
jured? A.  Sunday  morning  early.  Q.  What  was  his  condition 
then?  A.  Bad.  He  was  able  to  sit  up  to  have  his  wounds  dressed 
by  us  propping  him  up.  Q.  Was  he  very  seriously  injured?  A. 
Yes,  sir.  Q.  What  statement,  if  any,  did  he  make  to  you  as  to 
his  condition,  as  to  whether  or  not  he  was  in  a  dangerous  condi- 
tion? A.  Yes,  sir.  Q.  What  did  he  say?  A.  I  had  dressed 
Sam  before,  and  I  made  the  remark  that^  TTou  are  skinned  up  a 
good  deal,^  and  he  says,  TTes,  Doctor,  they  have  got  nie  this  time.^ 
Q.  What  else,  if  anything,  on  that  line  did  he  say?  A.  He 
talked  a  great  deal,  but  I  don't  remember  just  the  words  he  used ; 
but  that  is  the  most  he  said.  Q.  Was  he  at  that  time  in  a  dan- 
gerous condition  and  liable  to  die  at  any  time?  A.  He  was  in  a 
condition  that  I  thought  he  would  die  later  from  the  injuries  he 
had.  Q.  How  many  days  did  he  live  after  that?  A.  That  was 
Sunday,  and  I  think  he  died  Wednesday.  Q.  At  any  other  time 
during  your  treatment  of  him  did  he  state  to  you,  or  in  your  pres- 
ence, anything  relative  to  the  condition  he  was  in?  A.  I  do  not 
remember  that  he  did.  Q.  Did  his  condition  grow  worse?  A. 
Yes,  sir.  Q.  Now,  Doctor,  did  he  make  at  any  time  after  you 
visited  him  that  morning,  did  he  make  any  statement  to  you  or  in 
your  presence  as  to  who  injured  him  ?  By  Mr.  Dudley :  Q.  You 
did  not  intimate  to  him,  did  you.  Doctor,  that  he  was  going  to 
die?  A.  No,  sir.  Q.  What  the  doctor  has  to  say  to  a  patient 
has  a  great  deal  to  do  with  the  condition  of  the  patient's  mind  as 
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to  whether  he  is  going  to  die  or  whether  he  is  going  to  get  well  ? 
A.  Yes,  sir.  Q.  Did  you  encourage  him  to  believe  he  would  get 
well?  A.  Yes,  sir.  Q.  Did  you  encouage  him  to  believe  that 
he  would  get  well,  or  did  you  try  to  encourage  him  to  get  well? 
A.  I  wanted  to  make  him  believe  he  was  not  as  bad  hurt  as  he 
thought  he  was.  Q.  Did  what  you  say  make  him  believe  it?  A. 
No,  sir;  I  don't  think  it  did.  By  the  Court:  Q.  Did  he  at  any 
time  while  you  were  treating  him  talk  or  act  as  if  he  expected  to 
get  well?  A.  No,  sir.  Q.  What  was  his  conduct  with  refer- 
ence to  what  he  believed  about  going  to  get  well?  A.  Sam  was 
very  uneasy,  and  he  knew  he  was  Rurt  bad  all  the  time.  Q.  Did 
he  state  to  you  what  it  was  that  had  produced  these  injuries? 
Who  was  it.  Doctor?  A.  The  names  were  not  familiar  to  me 
only  three  were  familiar,  Myatt  Greenwood,  Alen  Greenwood,  and 
Will  Nelson.  Q.  Sam  Wright  is  dead,  is  he?  A.  Yes,  sir.  Q. 
I  believe  that  you  stated.  Doctor,  that  his  death  resulted  from 
those  wounds  ?    A.     Yes,  sir." 

Jack  Wright,  father  of  deceased,  testified  in  part  as  follows: 

"Q.  When  you  went  to  where  he  was,  what  was  the  first 
thing  he  said  to  you?  A.  When  I  went  there,  I  stepped  in  the 
house,  and  he  was  lying  on  the  bed.  The  bed  stood  inside  the 
door  and  his  feet  was  lying  toward  the  door,  and  his  head  back 
crossways  of  the  bed,  on  his  side;  and  I  walked  up  to  the  side  of 
his  bed,  and  he  just  turned  over  this  way,  and  says,  Tapa,  they 
have  got  me  this  time.'  And  I  said,  ^Sam,  who  did  it?'  Q. 
When  you  asked  Sam  who  did  it,  whom  did  he  say?  A.  Sam 
said  Will  Nelson,  Myatt  Greenwood,  Willie  Nelson,  Morris  Bison, 
and  Davis  Miller.  I  took  the  names  down  as  he  called  them,  and, 
after  I  got  them  down,  I  showed  them  to  him,  and  he  said  that 
was  right.  Q.  What  was  his  condition  from  that  time  on  until 
he  died?  Pretty  sick?  A.  Yes,  sir;  he  was  in  a  great  deal  of 
pain,  and  could  not  bear  to  be  moved.  Q.  Did  he  make  the  state- 
ment more  than  the  one  time  to  you  as  to  who  it  was  that  had 
injured  him?  More  than  this  one  time,  or  in  your  presence?  A. 
Yes,  sir;  I  think  he  did." 

Mrs.  C.  E.  Mullens,  a  sister  of  the  deceased,  testified  in  part 
as  follows : 

"Q.  When  you  went  to  Mr.  Moore's  house,  did  Sam  say  any- 
thing as  indicating  the  condition  he  was  in?  As  to  whether  he 
was  in  a  dangerous  condition  or  not?  A.  The  first  words  he 
spoke  were  to  a  man  standing  at  his  feet.    Q.     What  did  he  say? 
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A.  He  said,  ^Well,  old  boy,  they  have  got  me  this  time/  Q.  You 
may  state  what,  if  anything,  as  to  what  he  said  then  indicating 
whether  or  not  he  realized  the  condition  he  was  in  ?  A.  He  didn^t 
do  or  say  anything  except  about  the  disposition  of  his  property.  Q. 
What  did  he  say?  A.  He  said  let  his  wife  go  to  her  father^s. 
He  said,  if  he  could  have  lived  five  years  longer,  he  could  have 
put  them  in  more  comfortable  condition.  Q.  Did  he  say  any- 
thing about  anything  else  on  that  day  which  indicated  that  he 
realized  the  condition  he  was  in?  A.  He  spoke  of  sending  for 
his  mother.*^ 

Wigmore  in  his  work  on  Evidence  (section  1442) 'says: 
**In  ascertaining  this  consciousness  of  approaching  death,  re- 
course should  naturally  be  had  to  all  the  attending  circumstances. 
It  has  been  contended  that  only  the  statements  of  the  declarant 
could  be  considered  for  this  purpose;  or,  less  broadly  that  the 
nature  of  the  injury  alone  could  not  be  suflBcient;  i.  e.,  in  effect 
that  the  declarant  must  have  shown  in  some  way  by  conduct  or 
language  that  he  knew  he  was  going  to  die.  This,  however,  is 
without  good  reason.  We  may  avail  ourselves  of  any  means  of 
inferring  the  existence  of  such  knowledge ;  and,  if  in  a  given  case 
the  nature  of  the  wound  is  such  that  the  declarant  must  have 
realized  his  situation,  our  object  is  sufficiently  attained.  Such  is 
the  settled  judicial  attitude" — 

citing  with  approval  Woodcock's  Case,  Leach  Cr.  L.  (4th  Ed.) 
500,  in  which  it  was  said: 

'^My  judgment  is  that  inasmuch  as  she  was  mortally  wounded 
and  was  in  a  condition  which  rendered  almost  immediate  death 
inevitable,  as  she  was  thought  by  every  person  about  her  to  be 
dying,  though  it  was  difficult  to  get  from  her  particular  explana- 
tions as  to  what  she  thought  of  herself  and  her  situation;  her 
declarations  made  under  these  circumstances  ought  to  be  consid- 
ered by  a  jury  as  being  made  under  the  impression  of  her  ap- 
proaching dissolution;  for,  resigned  as  she  appeared  to  be,  she 
must  have  felt  the  hand  of  death,  and  must  have  considered  herself 
as  a  dying  woman.^^ 

In  the  case  of  Oliver  v.  State,  17  Ala.  594,  it  was  held: 
^*The  court  must  look  to  all  the  circumstances  under  which 
they  were  made;  and,  if  they  be  sufficient  to  induce  the  belief 
that  the  deceased  made  them  under  the  sense  of  impending  death, 
the  declarations  are  admissible." 

The  statement,  as  shown  by  the   testimony    of    Dr.    Walker, 
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Jack  Wright,  and  Mrs,  C.  E.  Mullens,  considered  in  connection 
with  his  condition,  the  number  of  wounds  and  the  nature  of  the 
same,  was  admissible  as  a  dying  declaration. 

Under  the  third  assignment  of  error,  counsel  urge  that  the 
court  erred  in  excluding  from  the  jury  the  testimony  of  Myatt 
Greenwood,  which  was  to  the  eflFect  that  Bish  Landrum  got  mad 
because  the  defendant  and  others  would  not  let  him  get  ]iis  pistol 
off  his  horse  and  shoot,  and  that  Landrum  then  went  off  and 
came  back  ^th  the  deceased  riding  behind  him  on  his  horse.  Tlie 
record  discloses  that  Will  Nelson,  the  defendant,  with  eight  others, 
was  at  the  residence  of  Zadic  Anderson;  that  the  crowd  were 
drinking  and  dancing,  and  that  Bish  Landrum  got  mnd  and  rode 
away,  but  after  an  hour  and  a  half  returned  in  company  with  the 
deceased ;  and  that  soon  thereafter  deceased  and  the  defendant,  to- 
gether with  several  others,  became  engaged  in  a  figl  t,  aiid  that 
five  or  six  of  those  present,  including  the  defeiidaiitj  were  fighting 
the  deceased.  The  record  (lifH'losos  that  the  fight  began  by  the 
deceased  saying,  "I  am  a  Democrat  and  a  m^n/'  to  which  Davis 
Miller  replied,  '*I  em  a  JKepublican  and  a  man.*'  There  is  no 
evidence  in  the  record  to  indicate  that  BiaU  Londrum^s  getting 
mad  and  leaving  the  crowd  was  in  any  way  coimected  with  the 
difficulty,  or  that  he  took  part  in  the  fight.  There  was  no  error 
in  excluding  the  testimony  offered.  It  was  no  part  of  the  res 
gestae. 

The  testimony  complained  of  under  the  fourth  assignment 
of  error  is  as  follows: 

*'How  many  times  have  you  been  arrested.  Will  ?  A.  I  don't 
know.  Have  been  arrested  a  good  many  times.  Q.  You  have 
been  arrested  for  fighting,  haven't  you.  Will?  A.  Yes,  sir.  Q. 
Been  arrested  for  introducing  whisky?  A.  Yes,  sir.  Q.  What 
else  have  you  been  arrested  for?  A.  (Jetting  drunk,  carrying  a 
six-shooter,  and  disturbing  the  peace.  Don't  know  how  many 
times  I  have  been  arrested  for  getting  drunk.  Q.  Have  you  ever 
served  a  sentence  in  a  jail  ?  A.  Yes,  sir ;  arrested  me  for  pint  of 
whisky.    I  plead  guilty,  and  got  91  dajrs  in  the  Ft.  Smith  jail.*' 

The  action  of  the  court  in  compelling  the  defendant  to  an- 
swer these  questions  constitute  prejudicial    error,    and    for    that 
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reason  this  case  must  be  reversed  and  a  new  trial  granted.  This 
court  held  this  to  be  reversible  error  in  the  case  of  Slater  v.  United 
States,  1  Okla.  Cr.  275,  98  Pac.  110;  Keys  v.  United  States,  2 
Okla.  Cr.  647,  103  Pac.  874. 

The  instruction  complained  of  under  the  fifth  assignment  of 
error  is  as  follows: 

^TTou  are  the  sole  judges  of  the  credibility  of  the  witnesses 
and  the  weight  to  be  given  to  the  testimony  of  each.  If  the  testi- 
mony of  a  witness  is  apparently  candid  and  fair,  reasonable  with- 
in itself,  and  he  hag  been  in  no  way  impeached,  you  should  not 
arbitrarily  discard  his  testimony.  It  is  your  duty  to  reconcile  the 
testimony  if  you  reasonably  can,  so  that  it  may  all  stand.  If  you 
cannot  reconcile  the  testimony,  then,  for  the  purpose  of  ascer- 
taining what  testimony  is  worthy  of  credit,  you  take  into  consid- 
eration the  apparent  candor  and  fairness  of  a  witness,  the  reason- 
ableness or  unreasonableness  of  his  or  her  story  whether  or  not 
the  witness  has  been  in  any  way  impeached,  the  interest  of  the 
witness  in  the  case,  if  any,  whether  or  not  the  witoess  had  made 
contradictory  statements  and  all  the  circumstances  surrounding 
the  case.** 

We  find  no  error  in  the  giving  of  this  instruction. 

For  the  error  complained  of  under  the  fourth  assignment,  the 
case  is  reversed  and  remanded,  with  directions  to  grant  the  de- 
fendant a  new  trial. 

FURMAN,  Presiding  Judge,  and  DOYLE,  Judge,  concur. 


Chables  Brown  v.  State. 

No.   A-74.     Opinion  FUed  February   7,   1910. 
(106   Pac.   975.) 

1.  JURY— •Right  to  Jury  Trial — Number  of  Jurors— Constitutional 
Law.  The  sixth  amendment  to  the  Constitution  of  the  United 
States,  eruaranteeing:  a  trial  by  Jury  of  12,  has  no  application  to 
the  state  courts  of  Oklahoma. 

2.  SAME.  Section  19,  art  2,  of  the  Constitution  of  this  state,  pro- 
viding for  a  Jury  of  six  in  county  courts,  is  pot  in  conflict  with 
the  Constitution  of  the  United  States. 
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3.  CONSTITUTIONAL  LAW— SUtutM— Declaration  of  Emergan- 
cy  —  Conoluaivanass.  The  declarin^r  of  an  ^ergeucy  by  the 
L^fiTislature,  when  it  is  expressed  In  the  act  that  such  meas- 
ure is  immediately  necessary  for  the  preservation  of  the  public 
peace,  health,  or  safety,  when  such  act  is  not  for  the  purpose 
of  carrying  into  effect  provisions  relating  to  the  initiative  and 
referendum,  or  a  general  appropriation  bill,  or  does  not  include 
the  granting  of  a  franchise  or  license  to  a  corporation  or  indi- 
vidual to  extend  longer  than  one  vear,  nor  provisions  for  the 
purchase  or  sale  of  real  estate,  nor  the  renting  or  incumbering 
of  real  property  for  a  longer  term  than  one  year,  la  conclusive 
on  the  courts.     Okla.  City  v.  Shialda,  22  Okla,  265.  100  Pac  55d. 

(Syllabus  by  the  Court.) 

Error  from  Canadian  County  Court;  H,  L,  Fogg,  Judge, 

Charles  Brown,  plaintiff  in  error  here,  who  was  defendant  in 
the  trial  court  below,  was  tried  on  March  35,  1908,  in  the  county 
court  of  Canadian  county,  charged  with  selling  liquor.  He  was 
convicted  and  sentenced  to  imprisonment  in  the  county  jail  for  a 
period  of  thirty  days  and  to  pay  a  fine  of  $100  and  costs  of  pros- 
ecution.   The  case  is  before  us  on  appeal.    Affirmed. 

R.  B.  Forrest y  for  plaintiff  in  error. 

Fred  8.  Caldwell,  Counselor  to  the  Governor,  for  the  State. 

OWEN,  Judge  (after  stating  the  facts  as  above).  In  the 
brief  filed  in  this  case  counsel  for  plaintiff  in  error  urges  three 
reasons  for  the  reversal  of  this  case: 

First,  that  the  sixth  amendment  to  the  Constitution  of  the 
United  States,  guaranteeing  trial  by  jury,  is  in  force  in  this  state, 
and  that  a  jury  composed  of  12  men  is  guaranteed  by  this  provi- 
sion of  the  Constitution. 

Second,  that  section  19,  art.  2,  of  the  Constitution,  providing 
for  a  jury  of  six  in  the  county  court,  is  in  conflict  with  the  sixth 
amendment  to  the  Constitution  of  the  United  States. 

Third,  that  the  act  of  the  Legislature  of  the  state  of  Okla- 
lioma,  enacting  the  jury  law  which  has  been  applied  in  this  case, 
is  not  in  its  subject-matter. effective  to  the  peace,  health,  or  safety 
of  the  public,  and  cannot  be  of  force  until  90  days  after  the  ad- 
journment of  the  Legislature  enacting  it. 

The  questions  raised  under  the  first  and  second  reasons  urged 
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by  counsel  have  been  settled  by  the  uniform  decisions  of  the 
Supreme  Court  of  the  United  States  in  cases  too  numerous  to 
quote  here.  In  the  case  of  Spies  v.  Illinois,  123  U.  S.  131,  8  Sup. 
Ct.  22,  31  L.  Ed.  80,  the  court,  in  passing  on  this  question,  said : 

"That  the  first  ten  articles  of  amendment  were  not  intended 
to  limit  the  powers  of  the  state  government  in  respect  to  their 
own  people,  but  to  operate  on  the  national  government  only,  was 
decided  more  than  a  half  century  ago,  and  that  decision  has  been 
steadily  adhered  to  since^' — citing  the  numerous  decisions  of  that 
court  on  this  question. 

The  question  raised  under  the  third  proposition  urged  by 
counsel  was  settled  by  the  Supreme  Court  of  this  state  in  the  case 
of  Oklahoma  City  v.  Shields,  22  Okla.  265,  100  Pac.  559.  Justice 
Williams,  in  rendering  the  opinion  of  the  court,  on  this  proposi- 
tion, said: 

'^Most  unquestionably,  those  who  make  the  laws  are  required, 
in  the  process  of  their  enactment,  to  pass  upon  all  questions  of 
expediency  and  necessity  connected  therewith,  and  must  therefore 
determine  whether  a  given  law  is  necessary  for  the  preservation  of 
the  public  peace,  health,  and  safety.  It  has  always  been  the  rule, 
and  is  now  everywhere  understood,  that  the  judgment  of  the  leg- 
islative and  executive  departments  as  to  wisdom,  expediency,  or 
necessity  of  any  given  law  is  conclusive  on  the  courts,  and  cannot 
be  reviewed  or  called  in  question  by  them.  *  *  *  The  exist- 
ence of  such  necessity  is  therefore  a  question  of  fact,  and  the  au- 
thority to  determine  such  fact  must  rest  somewhere.  The  Consti- 
tution does  not  confer  it  upon  any  tribunal.  It  must,  therefore, 
necessarily  reside  with  that  department  of  the  government  which 
is  called  upon  to  exercise  the  power.  It  is  a  question  of  which  the 
Legislature  alone  must  be  the  judge,  and,  when  it  decides  the  fact 
to  exist,  its  action  is  finaF' — citing  a  great  number  of  authorities. 

We  approve  the  conclusions  reached  by  the  Supreme  Court  in 
that  case. 

"f  he  judgment  of  the  county  court  is  affirmed. 

FURMAN,  Pbesiding  Judge,  and  DOYLE,  Judge,  concur. 
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Frank  Albxandee  v.  State. 

No.  A-84.    Opinion  PUed  February  7,  1910. 
(106   Pac.   988.) 

1.  COMMERCE  —  Interstate  Commerce  —  Shipping  Liquor  Into 
8Ute  for  Personal  Use.  The  ConstituUon  of  the  United  States 
and  the  decisions  of  the  Supreme  Court  of  the  United  States 
permits  persons  living  in  this  state  to  ship  or  brinsr  intoxicating 
liquor  into  this  state  for  their  own  use»  and  to  carry  or  convey 
such  liquor  to  their  homes  or  places  of  residence  for  their  own 
use  or  the  use  of  their  families,  and  any  state  law  or  consti- 
tutional provisions  which  seeks  to  make  such  bringing  or  ship- 
ping of  such  liquor  into  this  state  illegal  is  void. 

2.  INTOXICATING  LIQUORS  —  Offenses  —  IntersUte  Shipments. 

When  a  defendant  is  charged  with  illegally  shipping  intoxicat- 
ing liquors  into  this  state,  and  the  evidence  shows  that  the 
liquor  was  lawfully  purchased  in  another  state  for  the  personal 
use  of  the  defendant  or  of  his  family,  and  that  the  defendant 
has  not  sold  or  attempted  to  sell  such  liquor  or  to  make  any 
other  illegal  use  of  the  same,  the  Jury  should  be  instnicted 
that  the  defendant  has  the  legal  right  to  so  ship  or  convey  such 
liquor  into  this  state,  and  to  convey  it  to  his  home  or  place  of 
business,  and  that  in  so  doing  he  does  not  commit  a  violation 
of  the  law. 

(Syllabus  by  the  Court) 

Appeal  from  Tillman  County  Court;  T.  E.  Campbell,  Judge. 

Frank  Alexander  was  convicted  of  conveying  liquor  within  the 
state,  and  appeals.    Eeversed  and  remanded  for  a  new  trial. 

P.  Mounts,  for  appellant. 
Fred  8.  Caldwell,  for  the  State. 

FTJRMAN,  Presiding  Judge.  The  undisputed  facts  as  dis- 
closed by  the  record  are :  That  the  defendant  lived  at  the  Cordell 
Hotel,  in  the  town  of  Frederick,  Okla.  That  at  2  o'clock  p.  m. 
on  the  Ist  day  of  February,  1908,  the  defendant,  being  in  Wichita 
Falls,  Tex.,  lawfully  purchased  some  whisky.  That  he  started  for 
home  on  the  Wichita  Falls  &  Northwestern  Bailroad,  bringing  the 
whisky  with  him.     The  defendant  testified  that  he  was  carrying 
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the  whisky  to  his  room  at  the  hotel  in  Frederick  for  his  own  nee. 
This  is  not  questioned  by  any  other  evidence.  There  is  no  evi- 
dence in  the  record  that  the  defendant  sold  or  offered  to  sell  any 
of  the  whisky,  or  otherwise  attempted  to  illegally  dispose  of  it. 
The  evidence  shows  that,  when  the  defendant  reached  the  town  of 
Frederick,  he  alighted  from  the  train,  and  started  directly  for  his 
room  at  the  hotel,  and,  after  he  had  gone  about  25  feet  from  the 
train,  he  was  arrested  with  the  whisky  upon  his  person.  The  de- 
fense is  that  the  defendant  was  lawfully  in  possession  of  the 
whisky,  and,  under  the  Constitution  and  laws  of  the  United  States 
Having  the  lawful  right  to  purchase  the  whisky  in  Texas,  he  had 
the  further  right  to  convey  it  to  his  room  for  his  own  use  as  an 
interstate  shipment.  It  does  not  make  the  least  bit  of  difference 
how  the  members  of  this  court  may  feel  or  think  with  reference 
to  shipments  of  liquor  into  this  state  as  interstate  commerce,  it  is 
clear  to  all  intelligent  persons  that  we  are  absolutely  bound  by  the 
Constitution  of  the  United  States  and  the  decisions  of  the  Su- 
preme Court  of  the  United  States. 

In  the  case  of  Titsworth  v.  State,  2  Okla.  Cr.  268,  101  Pac. 
290,  this  court  said  : 

"The  Constitution  of  the  United  States  declares  that  Con- 
gress shall  have  power  %  regulate  commerce  with  foreign  nations, 
and  among  the  several  states,  and  with  the  Indian  tribes.^  [Arti- 
cle 1,  §  8.]  To  ^regulate^  means  to  control.  So  it  is  seen  that  the 
power  of  regulating  or  controlling  commerce  between  the  states 
is  vested  exclusively  in  Congress,  and  that  no  state  has  the  power 
to  pass  any  law  upon  this  subject,  or  which  would  in  any  manner 
interfere  with  or  abridge  the  right  of  one  of  its  citizens  to  pur- 
chase in  another  state  any  article  of  commerce  which  could  be 
lawfully  sold  in  the  state  where  the  purchase  is  made,  and  bring 
it  to  his  home  in  his  own  state  for  his  personal  use.  This  has  been 
decided  so  often  that  no  person  who  is  well  informed  upon  this 
subject  will  question  the  rule  as  above  stated.  This  matter  hap 
been  passed  upon  by  the  Supreme  Court  of  Oklahoma  in  Schwedes 
V.  State,  1  Okla.  Cr.  245,  99  Pac.  804,  and  by  the  Criminal  Court 
of  Appeals  in  the  cases  of  Houston  Hudson  v.  State,  2  Okla.  Cr. 
176,  101  Pac.  275,  ani  Josh  McCordv,  State,  20k\eL,  Cr.  214,  101 
Pac.  280.  The  cases  above  referred  to  contain  such  a  thorough 
discussion  of  this  matter,  and  quote  from  such  an  overwhelming 


Digitized  by  VnOOQ IC 


480  3  Oklahoma  Criminal  Rbpoets. 


Opinion  of  the  Court. 


weight  of  authorities,  that  it  is  not  necessary  to  repeat  what  will 
'  be  found  in  them.  If  we  are  in  error  touching  this  matter,  it 
will  be  an  easy  thing  for  the  enforcement  officers  of  this  state  to 
make  a  test  case  in  a  civil  proceeding,  and  carry  it  to  the  Supreme 
Court  of  the  United  States  for  final  determination.  If  that  trib- 
unal sees  fit  to  reverse  its  former  decisions,  we  will  be  bound  by 
such  action,  and  cheerfully  follow  it.  But,  until  this  is  done,  we 
feel  constrained  to  adhere  to  the  decisions  as  they  stand  now. 

'*If  the  decisions  of  the  Supreme  Court  of  the  United  States 
are  wrong,  application  should,  and  can,  be  made  to  that  court  for 
a  reversal  of  these  decisions.  It  is  a  waste  of  time,  money,  and 
labor  to  appeal  to  this  court  to  set  aside  anything  which  that  court 
has  decided.  The  Supreme  Court  of  the  United  States  of  neces- 
sity must  be  the  final  judge  of  the  construction  of  the  United 
States  Constitution.  Otherwise  we  would  have  a  hydra-headed 
judicial  system  in  which  47  independent  appellate  courts  could 
construe  this  instrument  as  they  pleased,  which  would  result,  not 
only  in  confusion,  but  in  civil  war.  Each  tribunal  would  be  sup- 
ported by  the  military  force  of  the  government  which  it  repre- 
sented. This  would  result  in  death  and  destruction  ^o  our  form 
of  government.  Certainly  no  reasonable  person  desires  this  court 
to  adopt  a  policy  which  would  bring  about  such  serious  conj^e- 
quences  as  this.  It  would  be  treason  itself.  One  thing  can  be 
depended  upon,  and  that  is  that  this  court  will  not  make  any  such 
insane  attempts.  Under  the  Constitution  of  the  United  State«, 
and  the  decisions  of  the  Supreme  Court  of  the  United  States,  it  is 
clear  that  any  resident  of  Oklahoma  can  purchase  intoxicating 
liquor  in  another  state,  and  ship  it  into  this  state,  and  to  points 
of  destination,  for  his  own  personal  use,  and  that  such  shipments 
constitute  interstate  commerce,  and  that  any  state  law  to  the  con- 
trary is  void.  But  these  shipments  lose  their  character  as  inter- 
state commerce  as  soon  as  they  reach  the  point  of  their  destination, 
and  any  further  shipment  of  such  liquor  is  subject  to  state  con- 
trol. The  exact  language  of  the  Supreme  Court  of  the  United 
States  is  as  follows:  ^Equally  established  is  the  proposition  that 
the  right  to  send  liquors  from  one  state  into  another,  and  the  act 
of  sending  the  same,  is  interstate  commerce,  the  regulation  where- 
of has  been  committed  by  the  Constitution  of  the  United  States  to 
Congress,  and  hence  that  a  state  law  which  denies  such  a  right, 
or  substantially  interferes  or  hampers  the  same,  is  in  conflict  with 
the  Constitution  of  the  United  States.  *  *  *  But  the  right 
of  persons  in  one  state  to  ship  liquor  into  another  state  to  hi? 
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residence  for  his  own  use  is  derived  from  the  Constitution  of  the 
United  States,  and  does  not  rest  on  the  state  law.  Either  the  con- 
ditions attached  by  the  state  law  unlawfully  restrain  the  right, 
or  they  do  not.  If  they  do,  then  they  are  void.'  And  again,  the 
court,  speaking  of  the  right  of  every  citizen  of  a  state  to  purchase, 
and  have  shipped  to  him  liquors  for  his  own  use,  says:  'But  the 
right  arises  from  the  Constitution  of  the  United  States.  It  exists 
wholly  independent  of  the  will  of  either  the  lawmaking  or  execu- 
tive power  of  the  state.  It  takes  its  original  out  of  the  state  of 
South  Carolina,  and  finds  its  support  in  tlie  Constitution  of  the 
United  States.  Whether  or  not  it  can  be  exercised  depends  solely 
upon  the  will  of  the  person  making  the  shipment,  and  cannot  be, 
in  advance,  controlled  or  limited  by  the  action  of  tlie  state  in  any 
department  of  its  government.'  Vance  v.  Vandercook,  170  U.  S. 
439,  18  Sup.  Ct.  674,  42  L.  Ed.  1100." 

In  the  case  of  Schwedes  v.  State,  1  Okla.  Cr.  246,  99  Pac. 
804,  the  following  instructions  were  requested  by  the  defendant 
on  the  trial  of  the  case : 

"No.  7.  If  you  find  the  liquor  charged  to  have  been  carried 
by  the  defendant  had  just  been  imported  by  a  common  carrier 
from  some  person  in  another  state  of  this  Union,  and  that  the  same 
was  imported  for  the  personal  use  of  the  defendant,  then  the  de- 
fendant had  a  right  to  receive  and  carry  and  convey  the  same  to 
his  own  house  or  apartment,  in  the  original  package,  for  his  per- 
sonal use,  as  loi\g  as  there  was  no  intent  on  his  part  to  sell  or  dis- 
pose of  the  same  contrary  to  law,  or  to  put  the  same  to  an  unlaw- 
ful use. 

"No.  8.  If  you  find  that  the  liquor  which  was  charged  to 
have  been  carried  by  the  defendant  was  in  the  original  package 
and  the  property  of  the  defendant,  and  had  been  imported  from 
another  state  or  foreign  country  by  a  commoi\.  carrier  for  his  own 
personal  use  and  consumption,  and  not  for  the  purpose  of  sale, 
barter,  or  exchange,  then  you  should  find  the  defendant  not 
guilty.''  • 

"No.  10.  You  are  instructed  that  if  you  find  that  the  de- 
fendant did  carry  the  intoxicating  liquors  charged  in  the  informa- 
tion, and  that  the  same  was  imported  from  a  foreign  state  or 
country,  for  his  own  use  and  consumption,  and  not  for  the  pur- 
pose of  barter,  sale,  or  exchange,  then  the  defendant  had  a  right  to 
receive  the  same  and  carry  it  to  his  own  apartments  in  the  original 

3  Cr.— 81. 
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package  that  it  was  shipped  in,  so  long  as  he  did  not  convey  the 
same  for  any  other  use/* 

The  defendant,  being  convicted,  appealed.  The  Supreme 
Court  of  Oklahoma  in  a  well-considered  opinion  by  Chief  Justice 
Williams  held  that  these  instructions  should  have  been  given. 
Further  discussion  of  this  question  is  unnecessary. 

The  judgment  of  the  lower  court  is  reversed,  and  the  cause 
remanded,  with  directions  to  the  trial  court  to  grant  the  defend- 
ant a  new  Irial. 

Eevcrped  and  remanded. 

BOYLE  and  OWEN,  Judges,  concur. 


DixoK  James  v.  United  States. 

No.    196.     Opinion   PMled    February   7,    1910. 

(106  Pac.  9T5.) 

APPEAL — Service  of  Notice  of  Appeal — Time.  Where  a  notice  of  ap- 
peal from  a  Judgrment  rendered  February  26,  1908,  was  not  served 
upon  the  county  attorney  and  the  clerk  of  the  district  court  of 
the  county  in  which  the  trial  took  place  until  April  16,  1909, 
the  law  at  the  time  of  judgrment  requiring:  such  notice  to  be 
served  within  one  year  from  the  date  of  the  Judgment,  the  Crim- 
inal Court  of  Appeals  Is  without  jurisdiction,  except  to  dismiss 
the  appeal. 

(Syllabus  by  the  Court) 

Appeal  from     District  Court.  McCnrtain  County;  D.  A,  Richard- 

son,  Judge, 

Dixon  James  was  convicted  of  assault  with  intent  to  kill, 
and  lie  appeals.     Dismissed. 

J,  E,  Whitehead,  for  appellant. 

C.  L,  Moore,  Asst.  Atty.  Gen.,  for  the  State. 

PER  CURIAM.     The  judgment  in  this  cause  was  rendered 
on  the  26th  day  of  February,  1908.    The  notice  of  appeal  was  not 
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served  upon  the  county  attorney  and  the  clerk  of  the  district 
court  of  the  county  in  which  the  trial  took  place  until  the  16  th 
day  of  April,  1909.  Under  the  law  in  force  at  the  time  when  the 
judgment  was  rendered  in  this  cause,  the  notices  of  appeal  must 
be  served  within  one  year  from  the  date  of  the  judgment.  If  such 
notices  are  not  served  within  such  time,  this  court  is  without 
jurisdiction  to  make  any  order  in  a  case  except  to  dismiss  the  ap- 
peal. This  is  so  well  settled  and  has  been  so  often  decided  that  it 
would  be  a  waste  of  time  to  discuss  the  tjuestion  again. 
Appeal  dismissed. 


H.  C.  HoucK  V.  State. 

No.  A-l.     Opinion   Filed   February   7.   1910. 

(106   Pac.   977.) 
APPEAL — Service  of  Case -Made — Expiration  of  Time.    If  a  judgment 
allowed  accused  60  days  in  which  to  prepare  and  serve  a  case- 
made,   a  service  thereof  61   days   thereafter  would  not  grive  the 
appellate    court   Jurisdiction    of   an   appeal    upon    the    case- made 
.  alone. 

(Syllabus  by  the  Court.) 

Appeal  from  Bryan  County  Court;  Charles  xi.  PhilUps,  Judge, 

H.'  C.  Houck  was  convicted  of  obstructing  a  highway  and  ap- 
peals.   Dismissed. 

H.  II.  Loden,  for  appellant. 

C.  L.  Moore,  Asst.  Atty.  Gen.,  for  the  State. 

PEE  CURIAM.  The  following  motion  to  dismiss  this  ap- 
peal was  filed  by  the  Attorney  General : 

"Comes  now  the  Attorney  General  and  moves  the  court  to 
dismiss  the  pretended  appeal  herein,  and  to  issue  its  mandate  to 
the  trial  court,  directing  it  to  forthwith  proceed  to  the  execution 
of  its  judgment  and  sentence  in  said  cause,  for  the  reason  follow- 
ing, that  is  to  say:     (1)  That  the  pretended  record  herein  is  not 
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certified  to  by  the  clerk  of  the  county  court,  from  which  the  cause 
is  attempted  to  be  appealed,  and  cannot  be  considered  as  a  tran- 
script of  the  record.  (2)  That  the  certificate  of  the  trial  judge, 
purporting  to  allow  and  settle  the  pretended  case-made,  is  insuf- 
ficient, in  that  it  does  not  attempt  to  state  that  the  pretended  case- 
made  contains  any  of  those  essentials  properly  constituting  a  case- 
made,  such  as  the  information,  trial,  evidence,  instructions,  ver- 
dict, judgment,  sentence,  motion  for  new  trial,  exceptions,  order 
granting  an  appeal,  etc.,  but  is  simply  certified  as  a  conclusion  of 
law  on  the  part  of  the  judge  that  it  is  a  ease-made  and  that  he 
now  settles  and  signs  the  same  as  a  true  and  correct  case-made. 
(3  The  record  affirmatively  shows  that  said  certificate  of  the  trial 
judge  was  not  made  until  July  27,  1908,  and  that,  the  case-made 
was  not  thereafter  filed  in  the  office  of  the  clerk  of  the  county 
rourt,  and  for  that  reason  never  became  a  part  of  the  record  in 
said  cause,  so  that  the  same  can  be  considered  here.  (4)  The  filing 
of  said  pretended  case-made  in  the  oflBce  of  the  clerk  of  the  county 
court  on  July  10,  1908,  before  the  same  was  served  on  opposing 
counsel,  or  before  albm-ed  and  settled  by  the  trial  judge,  was  in- 
effectual for  any  purpose,  and  could  give  the  appellant  no  addi- 
tional risrhts.  (5)  Because  said  pretended  case-made  was  not 
served,  if  at  all,  on  the  county  attornev,  until  July  11.  1908,  which 
was  more  than  60  days  after  May  11,  1908,  the  time  limited  by 
order  of  the  court  for  serving  same,  and  that  at  the  time  of  the 
attempted  service  said  cause  had  become  final,  and  was  not  there- 
after subject  to  appeal.  (6)  The  leaving  of  a  case-made  or  notico 
of  appeal,  in  the  office  of  the  countv  attorney  in  his  absence  does 
not  constitute  legal  service  of  same  upon  the  county  attornev  at 
all,  and  especially  is  this  true  if  he  does  not  have  knowledge  of  tlio 
same  until  the  time  for  serving  has  fully  elapsed.^^ 

The  defendant  appealed  upon  a  case-made  alone.  There  is 
nothing  in  the  certificate  of  the  county  judge  which  would  au- 
thorize this  court  to  treat  the  record  filed  as  a  transcript  of  the 
record.  There  is  nothing  in  the  case-made  which  attempts  to 
show  that  it  was  ever  served  upon  the  county  attorney.  It  is  true 
that,  after  the  signature  of  the  county  judge  settling  the  case- 
made,  there  is  attached  to  the  case-made  the  following  certificate 
of  the  county  attorney  of  Bryan  county : 

"State  of  Oklahoma,  Bryan  Couniy.  I,  J.  T.  Mcintosh, 
county  attorney  of  Bryan  county,  state  of  Oklahoma,  do  hereby 
certify  and  acknowledge  that  a  copy  of  the  foregoing  case-made 
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was  found  by  me  in  my  office  on  the  11th  day  of  July,  1908.  J. 
T.  Mcintosh,  County  Attorney  of  Bryan  County,  Oklahoma.^' 

The  alleged  judgment  in  this  case  purports  to  have  been  ren- 
dered on  the  11th  day  of  May,  1908.  It  allowed  the  defendant  60 
days  in  which  to  prepare  and  serve  a  case-made.  Even  if  the 
judgment  was  so  certified  to  as  to  enable  us  to  treat  it  as  a  part 
of  a  transcript  of  the  record,  and  even  if  we  could  treat  the  cer- 
tificate which  follows  the  ca^e-made  in  the  record  before  us 
as  a  part  of  the  case-made,  it  shows  that  it  did  not  come 
into  the  hands  of  the  county  attorney  until  61  days  after  the  ren- 
dition of  the  alleged  judgment  against  the  defendant.  The  time 
granted  for  serving  the  case-made  having  expired,  no  court  has 
the  power  to  extend  such  time,  and  any  alleged  service  of  such 
case-made  after  the  expiration  of  such  time  would  not  restore  to 
life  that  which  was  already  dead. 

For  these  reasons,  the  motion  to  dismiss  this  appeal  must  be 
sustained. 

Appeal  dismissed. 


Charles  Thacker  v.  State. 

Xo.   A- 73.     Opinion  Piled   February   8,   1910. 

(10«   Pac.   986.) 

APPEAL  —  'Review  —  Argument  of  Prosecutor.  Remarks  of  the 
prosecuting:  attorney  in  his  argument  before  the  jury,  objected 
to  as  improper,  will  be  considered  and  construed  in  reference 
to  the  evidence,  and  in  order  to  constitute  reversible  error  the 
impropriety  indulged  In  must  have  been  surh  as  may  have  in- 
fluenced  the    verdict. 

CONDUCT  OF  COUNSEL— Improper  Argument  of  Prosecutor- 
Practice.  As  a  matter  of  good  practice,  when  Improper  argu- 
ment is  Indulged  in  by  the  prosecuting  attorney,  and  an  objec- 
tion thereto  is  Interposed,  In  addition  to  the  objection  the  court 
should  be  requested  to  charge  the  jury  to  disregard  such  improp- 
er argument   or  statement. 
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3.  CONDUCT  OF  COUNSEL  —  Argument  of  Proaooutor  —  Proper 
Scope.  A  prosecutingr  attorney  has  the  rigrht  in  his  argrument 
before  the  jury  to  discuss  all  the  facts  bearingr  upon  the  Issue 
within  the  scope  of  the  evidence. 

(^llabus  by  the  Court.) 

Appeal  from  Orady  Cownty  Court;  N.  M.  Williams,  Judge, 

Charled  Thackor  wag  convicted  of  illegally  selling  intoxicat- 
ing liquors,  and  he  appeals.     AflBrmed. 

Plaintiff  in  error,  Charles  Thacker,  was  convicted  in  the 
county  court  of  Grady  county  of  the  crime  of  selling  intoxicating 
liquors  and  sentenced  to  pay  a  fine  of  $150  and  costs;  that  he  be 
confined  at  hard  labor  in  the  county  jail  of  Grady  county,  Okla., 
for  a  period  of  30  days.  The  judgment  and  sentence  was  entered 
on  the  15th  day  of  October,  1908.  From  which  judgment  an  ap- 
peal was  taken  by  filing  in  this  court  on  January  15,  1909,  a  peti- 
tion in  error,  with  case-made  attached,  and  proof  of  service  of 
notice  that  appellant  appeals,  upon  the  prosecuting  attorney  and 
the  clerk  of  the  county  court  of  said  county.  The  cause  was  sub- 
mitted at  the  January,  1909,  term,  of  this  court. 

But  one  witness,  Dow  Fisher,  testified  in  behalf  of  the  state. 
He  testified  that  he  lived  IV^  miles  south  of  Bradley,  was  acquaint- 
ed with  defendant,  and  on  the  27th  day  of  March,  1908,  he  went 
to  Bradley.     The  record  then  recites: 

**Q.  Did  you  have  any  dealings  with  him  on  that  date?  A. 
Yes,  sir;  not  exactly  with  him,  but  in  a  manner  I  did.  Q.  Go 
ahead  and  tell  the  jury  exactly  what  dealings  you  had?  A.  I 
went  to  town  and  wanted  to  get  some  whisky,  and  I  seen  him, 
and  asked  him  if  he  could  get  it,  and  Mr.  Thacker  told  me  he 
could  get  it.  He  told  me  to  go  around  at  the  back  of  an  old 
pool  hall  there  that  was  closed  up,  but  was  run  by  Mr.  Thacker 
at  one  time,  and  1  went  back  there  and  laid  down  a  dollar  and 
picked  up  the  whisky.  Q.  Was  this  where  Mr.  Thacker  told  you 
it  was?  A.  Yes,  sir.  Q.  Did  Mr.  Thacker  tell  you  it  was  back 
there?     A.  Yes,  sir.^' 

On  cross-examination  the  witness  admitted  that  he  stated 
to  one  Frank  Marshall  in  his  barber  shop  that  the  only  dealings 
he  ever  had  with  Thacker  in  regard  to  any  whisky  was  that  he  rode 
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on  horseback  with  him,  and  took  a  bottle  of  whisky  out  of  liis 
pocket,  and  that  Thacker  did  not  want  him  to  take  this  whisky, 
and  that  he  went  and  tried  to  pay  Thacker  for  the  whisky,  and 
that  he  refused  to  take  the  money,  and  explained  this  by  saying: 
"Yes,  sir;  but  I  did  not  tell  Frank  Marshall  all  of  my  business/^ 

Charles  Thacker,  the  defendant,  testifying  on  his  own  behalf, 
stated  that: 

"I  never  sold  any  whisky  to  Dow  Fisher;  that  on  or  about 
the  27th  of  March,  1908,  I  got  on  a  horse  with  Dow  Fisher  to 
ride  up  the  hill,  that  I  had  a  bottle  of  whisky  in  my  pocket ; 
that  Fisher  felt  the  whisky  and  said  that  he  wanted  it.  I  told 
him  to  leave  the  whisky  alone,  but  he  took  it  anyway;  that 
Fisher  afterwards  offered  to  pay  for  it,  and  I  told  him  i^hat  he 
did  not  owe  me  anything  because  I  did  not  have  the  whisk)^  for 
sale." 

On  cross-examination  defendant  admitted  that  he  had 
been  arrested  for  selling  whisky  in  another  case;  that  he  was 
running  a  pool  hall  at  Bradley  since  statehood,  and  was  still  in 
the  same  business  and  sold  all  drinks  that  are  sold  at  any  soda 
fountain,  also  Adam's  Special. 

Frank  Marshall,  for  the  defendant,^  testified!  that  he  was 
acquainted  with  the  witness  Fisher,  and  that  he  told  him  in  his 
barber  shop  at  Bradley  that  the  only  transaction  that  he  ever 
had  with  the  defendant  was  the  time  he  took  the  bottle  of 
whisky  out  of  his  pocket. 

A,  L.  Herr,  for  appellant.— Citing :  12  Cyc.  674,  580;  Gil- 
bert V.  Commw.  (Ky.)  51  S.  W.  804;  State  v,  Ferguson  (Mo.)  53 
S.  W.  427;  Bvllard  v.  Railroad  Co,  (N.  H.)  5  Atl.  838;  Staie  v. 
Prendible  (Mo.)  65  S.  W.  559;  WilHams  v.  United  States,  168 
U.  S.  380;  Buller  v.  State  (Tex.  Crim.  App.)  27  S.  W.  128; 
People  V.  Dane,  26  N.  W.  781 ;  Miller  v.  Teiritory,  79  C.  C.  A. 
268. 

Fred  S,  Caldwell,  Counsel  to  the  Governor,  for  the  State. 

DOYLE,  Judge  (after  stating  the  facts  as  above).  Two 
specifications  of  error  are  averred  in  the  petition.  The  first  is 
that  '*the  court  erred  in  refusing  tlie  request  of  the  defendant 
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to  liave  the  official  court  stenographer  report  the  statements  made 
by  the  jurors  on  their  examination,  as  to  their  qualifications  to 
serve  as  jurors  in  said  cause/'  The  record  discloses  that,  when 
the  case  was  called,  both  parties  announced  ready,  and  the  "at- 
torney for  defendant  requests  the  court  to  have  the  official  stenog- 
rapher take  down  the  examination  of  the  jurors,  which  request 
was  refused,  and  the  court  stated  if  there  is  any  objection  to 
any  juror  the  attorney  may  have  the  same  taken  down  and  put 
into  the  record.     To  which  defendant  excepts." 

It  is  urged  that  under  section  5859,  Snyder's  St.  1909,  this 
ruling  of  the  court  is  reversible  error,  ^'without  regard  to  the 
merits  thereof.''     Said  section  provides: 

**It  shall  be  the  duty  of  the  court  reporter  to  take  down  in 
shorthand,  and  to  correctly  transcribe,  when  required,  all  the 
proceedings  upon  the  trial  of  any  cause,  as  well  as  all  statements 
of  counsel,  the  witnesses  and  the  court,  made  during  the  trial 
of  any  cause  or  with  reference  to  any  cause  pending  for  trial, 
when  required  by  a  party  or  attorney  interested  therein,  and  all 
other  matters  that  might  properly  be  a  part  of  a  case-made  for  ap- 
peal or  proceeding  in  error.  An  attorney  in  any  case  pending  shall 
have  the  right  to  request  of  the  court  or  stenographer  that  all 
such  statements  or  proceedings  occurring  in  the  presence  of  the 
stenographer  or  when  his  presence  is  required  by  such  attorney, 
shall  be  taken  and  transcribed.  A  refusal  of  the  court  to  permit, 
or,  when  requested,  to  require  any  statement  to  be  taken  down  by 
the  stenographer,  or  transcribed  after  being  taken  down,  upon 
the  same  being  shown  by  affidavit  or  other  direct  and  competent 
evidence,  to  the  Supreme  Court,  shall  be  deemed  prejudicial  error, 
without  regard  to  the  merits  thereof." 

The  assignment  is  without  a  shadow  of  merit.  The  record 
shows  that  there  was  no  objection  made  to  any  member  of  the 
jury  selected. 

The  second  relates  to  alleged  misconduct  and  prejudicial  re- 
marks made  by  the  county  attorney  in  his  closing  argument  to  the 
jury,  as  follows: 

^'Counsel  for  defendant  stated  that:  (1)  That  if  defendant 
liad  been  a  bootlegger,  the  state  could  certainly  find  more  than 
one  witness  to  prove  tlie  same.  Why,  gentlemen  of  the  jury,  the 
reason  I  did  not  introduce  other  testimony  was,  because  I  would 


Digitized  by  VnOOQ IC 


TiiACKEK  V.  State.  489 


opinion  of  the  Court. 


not  be  allowed  to  do  so ;  I  would  not  be  permitted  to  prove  other 
sales  under  the  law.  (2)  We  have  the  defendant  here  in  the 
'joint  business.'  He  admits  he  has  been  in  the  joint  business  for 
a  number  of  years,  and  after  objection  and  exception  had  been 
taken  by  counsel  to  the  above  remark,  the  county  attorney  re- 
plied: *Yes,  you  object;  you  put  a  cocklebur  under  a  jackass^ 
tail,  and  he  will' always  squeal.'  (3)  The  witness  said  that  he 
took  a  bottle  of  whisky  from  tlie  defendant,  and  that  he  after- 
wards offered  to  pay  him  for  it,  and  I  tell  you,  gentlemen  of  the 
jury,  that  this  defendant  knew  that  this  man  had  been  subpoenaed 
before  the  grand  jury,  and  this  case  was  set  for  trial,  and  of 
course  this  defendant  was  not  going  to  take  the  money.  (4)  I 
say  that  it  is  my  belief  that  he  had  this  whisky,  and  that  he  sold  it 
to  this  young  man,  and  that  he  received  the  money  for  it.  (5) 
They  say  that  the  prosecuting  witness  corroborates  the  defendant 
out  of  court,  and  that  he  told  Frank  Marshall  that  the  only 
whisky  transaction  he  ever  had  with  the  defendant  was  the 
time  the  whisky  was  taken  out  of  defendant's  pocket.  Yes, 
gentlemen  of  the  jury,  there  was  a  concocted  scheme  between 
the  defendant  and  the  witness  Marshall  to  get  the  prosecuting 
witness  to  that  barber  shop  and  get  that  statement  out  of  him. 
To  which  remarks  of  the  countv  attorney  the  defendant  then 
and  there  objected  and  excepted." 

The  first  remark  was  proper  in  answer  to  the  argument 
made  by  counsel  for  defendant. 

The  second  remark  was  properly  predicated  upon  the  de- 
fendant's testimony.  A  prosecuting  attorney  in  his  argument  has 
the  right  to  draw  such  inferences  or  conclusions  from  the  evi- 
dence as  his  reason  may  dictate,  if  warranted  by  the  facts  shown. 
As  for  the  repartee  indulged  in,  evidently  the  simile  was  more 
expressive  than  elegant,  yet,  while  such  conduct  is  not  com- 
mendable and  might  deserve  the  rebuke  of  the  trial  court,  it 
does  not  constitute  reversible  error. 

The  third  remark  was  within  the  bounds  of  legitimate 
argument.  A  prosecuting  attorney  cannot  be  charged  with 
misconduct  in  urging  a  theory  as  to  defendant's  acts  or  motive, 
where  there  is  some  evidence  to  support  it. 

The  fourth  remark  being  an  expression  of  the  opinion  as  to 
the  guilt  of  the  accused  by  the  county  attorney  should  be  con- 
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strued  as  being  an  expression  of  his  personal  opinion  as  to  the 
weight  of  the  evidence,  and  was  therefore  not  objectionable. 

The  fifth  remark  was  not  objectionable,  as  the  county  at- 
torney has  the  right  in  his  argument  before  the  jury  to  discuss 
all  the  facts  bearing  upon  the  issue  within  the  scope  of  the  evi- 
dence. 

As  a  matter  of  good  practice,  where  improper  remarks  are 
made  by  the  prosecuting  attorney  in  his  argument  before  the 
jury,  when  an  objection  thereto  is  interposed,  and  a  ruling  of 
the  court  invoked,  the  court  should  be  requested  to  charge  tho 
jury  to  disregard  such  improper  argument  or  statement. 

In  an  elaborate  argument  covering  30  closely  printed  pages 
of  this  brief,  counsel  for  defendant  has  collated  the  authorities  in 
support  of  his  contention.  We  cannot  take  the  time  to  review 
these  authorities,  but  our  examination  shows  that  as  a  rule  each 
case  turns  on  its  own  particularities.  This  court  declared  as  a 
general  rule  in  the  case  of  Reed  v.  State^  2  Okla.  Cr.  589,  103  Pac. 
1042 : 

'*The  remarks  of  counsel  must  be  considered  and  con- 
strued in  reference  to  the  evidence,  and  in  order  to  constitute  re- 
versible error  the  impropriety  indulged  in  must  have  been  such  ai* 
may  have  influenced  the  verdict.^^ 

It  is  our  opinion  that  the  defendant  has  had  a  fair  and  im- 
partial trial. 

The  judgment  of  the  county  court  of  Grady  county  is  there- 
fore affirmed,  with  direction  to  cause  the  judgment  and  sentence 
to  be  carried  into  execution. 

FURMAX,  Presiding  Judge,  and  OWEN,  Judge,  concur. 
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Ed.  Dooling   et  al.  v.  State. 

No.   243.     Oplnloh   Piled   February   11.    1910. 
(106  Pao.   982.) 

1.  APPEAL— Failure  to  Except  in  Lower  Court.  An  error,  not  ex- 
cepted to  durincT  the  trial  or  in  the  motion  for  new  trial,  and 
urged  for  the  first  time  in  this  court,  will  not  be  reviewed  un- 
less fundamental  and  clearly  deprived  the  accused  of  a  substan- 
tial Tight. 

2.  INSTRUCTIONS — Province  of  Jury.  The  instructions  of  the 
trial  court  should  apply  the  law  to  the  competent  evidence  as 
offered  by  the  state  and  the  accused,  and  leave  the  Jury  to  de- 
termine as  to  what  facts  and  circumstances  are  established  by 
the  evidence. 

3.  APPEAL-^Harmless  Error  —  Instructions.  *  An  instruction  im- 
proper and  contrary  to  the  settled  doctrine  of  this  court  will  not 
be  held  reversible  error  where  it  is  manifest  on  consideration 
of  all  the  instructions  given,  the  testimony  of  the  accused,  and 
the  verdict  of  the  Jury,  that  such  an  instruction  did  not  work 
to  the  prejudice  of  the  accused,  or  deprive  him  of  any  sub- 
stantial right. 

4.  APPEAL — Review — Instructions.  The  instructions  must  be  con- 
sidered in  connection  with,  and  applied  to,  the  evidence  in  the 
case  In  which  they  are  given.  An  Instruction  harmless  In  one 
case  may  be  prejudicial  in  another,  depending  upon  the  facts 
of  each  case. 

(Syllabus  by  the  Court.) 

Error  from   District   Court,   Choctaw   County;  D.   A.   Rich&rd- 

son,  Judge. 

Ed.  Dooling  and  W.  N.  Campbell,  the  plaintiffs  in  error 
here,  who  were  the  defendants  in  the  trial  court,  were  tried  at 
the  March  term  of  the  district  court  of  Choctaw  county,  charged 
with  assault  with  intent  to  kill.  They  were  convicted  of  assault 
to  inflict  bodily  harm,  and  sentenced  to  imprisonment  in  the 
territorial  prison  at  Lansing,  Kan.,  at  hard  labor  for  a  term  of 
two  years  and  six  months,  and  to  pay  the  cost  of  the  prosecution. 
The  case  is  before  us  on  appeal.     AflSrmed. 
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Utierhach  &  Hayes,  for  plaintiffs  in  error. — Citing:  State 
V.  Foutch  (Tenn.)  34  S.  W.  423;  Brumiley  v.  State,  21  Tex.  App. 
223;  People  v.  Maughs  (Cal.)  86  Pae.  190;  People  v.  Van  Eman 
(Cal.)  43  Pac.  520;  Wright  v,  Commw.,  85  Ky.  123;  Buckley 
V.  State,  62  Miss.  707;  People  v,  Norrego  (Cal.)  95  Pac.  381; 
Hartford  v.  State,  96  Ind.  461. 

Charles  West,  Atty.  Gen.  and  E,  0.  Spilman,  Asst.  Atty. 
Gen.,  for  the  State.— Citing :  State  v.  Crank  (S.  C.)  23  Am. 
Dee.  117;  Stevens  v.  State,  42  Tex.  Crim.  App.  154;  14  Cent. 
Dig.,  title  "Criminal  Law,"  sec.  1387;  Robinson  v.  Territory,  16 
Okla.  241;  State  v.  Harper,  142  Mo.  478;  Kirk  v.  Territory.  10 
Oka.  46. 

OWEN,  Judge.  It  is  fair  in  the  outset  to  say  that  the  at- 
torneys appearing  for  the  defendants  here  did  not  conduct  the 
trial  in  the  lower  court.  In  their  brief  filed  they  urge  four  as- 
signments of  error. 

The  first  of  these  is  the  action  of  the  trial  court  in  refusing 
to  allow  the  defendants,  upon  demand  of  a  severance,  to  elect 
which  defendant  should  be  placed  upon  trial  first.  We  find  that 
the  record  fails  to  disclose  any  exception  on  the  part  of  the  de- 
fendants to  the  ruling  of  the  court  on  this  proposition.  The 
record  discloses  that  a  motion  for  severance  was  filed  and  by  the 
court  allowed,  and,  it  appearing  that  Campbell's  name  appeared 
first  on  the  indictment,  the  court  ordered  said  defendant  to  be 
placed  first  on  trial.  The  defendants  then  withdrew  their  motion 
for  a  severance.  There  was  no  exception  saved  to  the  action  of 
the  court  in  directing  Campbell  to  be  placed  on  trial  first.  This 
is  not  such  fundamental  error  that  this  court  must  reverse  with- 
out exceptions  having  been  saved  in  the  lower  court. 

Under  the  second  assignment  of  error,  counsel  complain  of 
the  following  instruction: 

"The  jury  are  instructed  that  if  they  believe  from  the  evi- 
dence in  this  case  that  the  said  Paul  Peters  assaulted  the  said 
Ed.  Dooling  without  fault  or  provocation  on  the  part  of  the  said 
Ed.  Dooling,  and  struck  him  with  his  fist,  and  that  someone 
cried  out  to  the  defendant  to  watch  out,  and  that  the  said  Ed. 
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Dooling,  as  a  reasonable  man,  then  and  there  had  reasonable 
cause  to  apprehend  on  the  part  of  the  said  Paul  Peters  a  design 
to  kill  him,  the  said  Ed.  Dooling,  or  to  do  him  some  great  bodily 
injury,  and  that  there  was  reasonable  cause  for  the  said  Ed.  Dool- 
ing to  apprehend  immediate  danger  of  said  design  being  accom- 
plished, and  that  for  the  purpose  of  averting  such  apprehended 
danger  to  himself,  and  not  in  a  spirit  of  revenge,  he  cut  the 
said  Paul  Peters  with  a  knife,  in  good  faith  believing  it  nec- 
essary for  him  to  so  cut  in  order  to  protect  himself  from  such 
apprehended  injury,  then,  in  that  event,  the  act  of  said  Ed. 
Dooling  was  not  felonious,  but  was  justifiable,  and  it  would  be 
your  duty  to  acquit  this  defendant.*' 

Counsel  urge  that  this  instruction  was  error  because  of  the 
language  "without  fault  or  provocation  on  the  part  of  the  said 
Dooling,'*  insisting  that  this  deprives  the  defendant  of  the  right 
of  self-defense,  for  the  reason  that  the  jury  might  have  understood 
and  considered  that  any  language  on  the  part  of  Dooling  which 
might  have  to  some  extent  brought  on  the  difficulty  was  such 
fault  or  provocation  as  would  deprive  him  of  his  right  of  self- 
defense,  and,  further,  that  this  instruction  was  error  for  the  rea- 
son that  the  jury  might  have  understood  that  the  apprehended 
danger  to  Dooling  should  be  viewed  in  the  light  of  circumstances 
as  the  jury  understood  them,  and  not  as  they  appeared  to  the  de- 
fendants at  the  time.  Upon  a  consideration  of  all  the  evidence 
in  the  case,  and  especially  that  on  the  part  of  the  defendants,  we 
can  see  no  error  in  this  instruction.  The  testimony  on  the  part 
of  Dooling  and  Campbell  is  to  the  effect  that  Dooling  had  in  or- 
dinary language  reminded  Peters  that  he  had  not  paid  a  debt  of 
$2  which  he  had  promised  to  pay  on  that  day.  Whereupon 
Peters  assaulted  Dooling  by  grabbing  him  in  the  shirt  collar,  and 
by  striking  him  in  the  face  with  his  fist  and  that  he  threw  his 
right  hand  back  to  his  hip  as  if  to  draw  a  pistol.  The  defendant 
Campbell  then  struck  Peters  over  the  head  with  a  six-shooter  to 
prevent  his  shooting  Dooling,  and  the  defendant  Dooling  struck 
him  with  a  knife,  which  he  had  been  using  in  trimming  a  cork. 
This  instruction  applied  the  law  to  the  facts  disclosed  by  the  evi- 
dence.    From  that  portion  of  the  instruction: 
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"And  that  the  said  Ed.  Dooling,  as  a  reasonable  man,  then 
and  there  had  reasonable  cause  to  apprehend  on  the  part  of  the 
said  Paul  Peters  a  design  to  kill  him,  the  said  Ed.  Dooling,  or 
to  do  him  some  great  bodily  injury,  and  that  there  was  reason- 
able cause  for  the  said  Ed.  Dooling  to  apprehend  immediate  dan- 
ger of  said  design  being  accomplished,  and  that  for  the  purpose 
of  averting  stich  apprehended  danger  to  himself,  and  not  in  a 
spirit  of  revenge  he  cut  the  said  Paul  Peters  with  a  knife,  in 
good  faith  believing  it  necessary  for  liim  to  cut  in  order  to  pro- 
tect himself  from  such  apprehended  injury,  then,  in  that  event, 
the  act  of  said  Ed.  Dooling  was  not  felonious,  but  was  justifiable 
and  it  would  be  your  duty  to  acquit  this  defendant,*' 
the  jury  must  have  understood  the  court  to  mean  that  the  ap- 
prehended danger  should  be  considered  from  the  deifendant^s 
standpoint  as  it  appeared  to  him  at  the  time.  The  court  used 
the  language,  ''then  and  there  had  reasonable  cause  to  apprehend.*' 

The  third  assignment  is  that  the  court  erred  in  giving  in- 
struction No.  17,  as  follows: 

"The  court  further  instructs  the  jury,  however,  that  the 
law  allows  a  person  to  use  only  such  force  as  may  be  necessary  to 
overcome  the  force  used  against  him,  or  which  he  believes  is  be- 
ing used  or  is  about  to  be  used  against  him;  and  if  you  should 
believe  from  the  evidence  in  this  case  that  the  said  Paul  Peters 
did  assault  the  said  Ed.  Dooling  and  the  said  Bogy  Campbell, 
but  should  further  find  from  the  evidence  in  this  case,  beyond 
a  reasonable  doubt,  that  the  said  Ed.  Dooling  and  the  said  Bogy 
Campbell,  or  either  of  them,  had  overcome  the  said  Paul  Peters, 
and  had  the  said  Paul  Peters  within  their  power,  and  in  such  a 
condition  that  he  could  do  no  injury  to  them  or  either  of  them, 
and  that  thereupon  the  said  Bogy  Campbell  held  the  said  Paul 
Peter's  hands  while  the  said  Ed.  Dooling  stabbed  him  with  a 
knife,  with  the  intent  to  kill  the  said  Paul  Peters,  and  said  knife 
was  then  and  there  a  deadly  weapon,  then  it  would  be  your  duty 
to  find  both  the  defendants  guilty  of  the  crime  of  assault  with 
intent  to  kill.** 

Counsel  urged  that  this  instruction  was  error  because  it 
left  the  jury  to  pass  upon  whether  or  not  the  force  used  was 
more  than  necessary,  or  whether  or  not  the  defendants  had  over- 
come Peters  and  had  him  where  he  could  not  commit  further 
injury,  after  the  evidence  was  all  in,  and  that  the  court  should 
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have  instructed  the  jury  that  in  arriving  at  the  force  necessan' 
they  should  look  to  the  defendants'  standpoint' of  view  at  the  time 
the  force  was  used.  It  must  be  remembered  that  this  instruction 
was  one  of  several  that  was  given  by  the  court,  and  the  instruc- 
tions are  to  be  considered  as  a  whole,  and  not  as  separate  and  dis- 
tinct propositions.  In  instruction  No.  13,  above  quoted,  the  court 
properly  instructed  the  jury  on  the  theory  of  the  defense.  In  other 
instructions  given  and  not  complained  of  the  jury  were  properly 
instructed  as  to  the  presumption  of  innocence,  the  burden  of 
proof,  and  reasonable  doubt.  This  instruction  considered  together 
with  the  other  instructions  given,  was  a  correct  application  of 
the  law  to  the  facts  as  proved,  and,  in  addition,  this  instruction 
was  as  to  the  law  governing  assault  with  intent  to  kill.  The  de- 
fendants were  acquitted  of  this  charge  in  the  conviction  of  the 
lower  offense  of  assault  to  inflict  bodily  harm. 

Under  the  fourth  assignment  of  error  counsel  urge  that  the 
case  should  be  reversed  because  the  court  gave  instruction  No.  26 
in  the  following  language: 

"The  court  instructs  you  that  the  defendants  are  competent 
witnesses  in  this  case,  and  you  must  consider  their  testimony  in 
arriving  at  your  verdict  in  connection  with  all  the  other  evidence 
in  the  case.  You  will  determine  the  credibility  of  the  defendants 
as  witnesses  and  the  weight  and  value  to  be  given  to  their  testi- 
mony by  applying  to  them  and  to  their  testimony  the  same  test 
which  you  apply  to  every  other  witness,  taking  into  consideration 
their  demeanor  on  the  witness  stand,  their  manner  of  testifying, 
their  inclination  to  speak  the  truth  or  otherwise,  the  reasonable- 
ness or  unreasonableness  of  their  statements  and  their  interest 
in  the  result  of  this  trial,  and  you  will  give  their  evidence  such 
weight  as  you  deem  it  entitled  to  have." 

Similar  instructions  have  been  condemned  by  this  court  in 
the  case  of  Green  v.  U.  S,,  2  Okla.  Cr.  55,  101  Pac.  112;  Hendrix 
V,  U.  5.,  2  Okla.  Cr.  240,  101  Pac.  125;  Fletcher  v.  State,  2  Okia. 
Cr.  200,  101  Pac.  599;  Reed  v.  U,  S,,2  Okla.  Cr.  652,  103  Pac. 
371;  Crow  v.  State,  ante,  p.  428,  106  Pac.  566. 

It  is  a  matter  of  common  knowledge  that  the  United  States 
courts  in  the  Indian  territory  prior  to  statehood  in  the  trial  of 
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all  criminal  cases  gave  that  instruction.  Wliile  the  custom  in  the 
United  States  courts  does  not  cute  the  evil  of  such  an  instruction, 
yet  it  does  afford  a  reason  why  the  trial  court  should  not  be  criti- 
cised in  following  the  custom  soon  after  statehood,  and  before 
a  different  rule  was  announced  by  this  court. 

The  instruction  given  in  this  case  is  a  clear  and  concise  state- 
ment of  the  rules  by  which  the  jury  should  be  governed,  and  the 
only  thing  which  can  be  complained  of  is  that  these  rules  are  di- 
rected especially  to  the  defendants'  testimony.  Did  it  work  to 
their  prejudice,  or  deprive  them  of  a  fair  and  impartial  trial? 
If  it  did,  the  case  should  be  reversed;  and  if  there  should  be  a 
reasonable  doubt,  the  defendants  should  have  the  benefit  of  ihe 
doubt  and  the  case  reversed.  But  after  a  careful  consideration  oi 
the  evidence,  we  are  convinced,  beyond  a  reasonable  doubt,  tha: 
the  defendants  were  not  prejudiced  by  this  instruction.  The  testi- 
mony on  the  part  of  the  state  was  to  the  effect  that  the  de- 
fendants, the  person  assaulted,  and  others  were  drinking  in  a 
pool  hall  in  the  town  of  Hugo;  that  the  defendant  Campbell 
was  standing  near  Peters,  and  without  any  warning  or  provoca- 
tion, struck  Peters  over  the  head  with  a  six-shooter,  k-nocking 
him  down  on  a  barrel,  and  that  he  then  grabbed  Peters'  hands 
and  held  them  above  his  head  while  his  codefendant,  Dooling, 
struck  Peters  with  a  knife.  The  defendants'  testimony  was  to  the 
effect:  That  earlier  in  the  night  Dooling  had  requested  Peters 
to  pay  him  $2  which  he  had  borrowed  the  day  before,  and  that 
Peters  refused  to  pay,  and  that  Dooling  ordered  him  out  of  the 
house.  Dooling  was  proprietor  of  the  pool  hall.  That  later 
in  the  night,  Peters,  in  company  with  John  Harrison,  returned 
to  the  pool  hall,  and  the  crowd  began  drinking  whisky  taken  from 
Harrison's  pocket.  That  Dooling  started  to  leave  the  room,  when 
Harrison  and  Peters  started  to  follow.  That  someone  warned 
Dooling  to  *4ook  out,"  and  said  to  Peters  and  Harrison,  "Don't 
double  up  on  him."  Thereupon  Dooling  turned  and  came  back 
to  the  bar  where  the  crowd  were  drinking.  Harrison  said: 
**Stand  back,  pardner,"  and  made  as  if  to  draw  a  pistol.  Then 
Peters  assaulted  Dooling  by  catching  him  in  the  throat,  and  by 
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striking  him  in  the  face,  and  by  throwing  his  hand  to  his  hip 
pocket  as  if  to  draw  a  pistol,  whereupon  Campbell,  believing  that 
Peters  was  about  to  draw  a  pistol,  struck  him  over  the  head  with 
a  six-shooter  to  prevent  Peters  shooting  Dooling,  and  that  about 
che  same  time  Dooling,  l>elieving  that  Peters  was  about  to  shoot 
him,  cut  Peters  with  a  knife.  The  proof  on  the  part  of  the  state, 
uncontradicted,  would  have  justified  the  jury  in  finding  both  de- 
fendants guilty  of  assault  with  intent  to  kill.  The  jury  evidently 
believed  the  version  given  by  the  defendants,  or  they  would 
not  havB  found  them  guilty  of  assault  to  inflict  bodily  harm. 
There  can  be  no  question  on  the  testimony  of  the  defendants  but 
that  they  used  greater  force  than  at  the  time  seemed  necessary. 
There  is  no  proof  that  Peters  was  any  larger  or  more  powerful 
than  Dooling,  and  nothing  from  which  the  defendant  Dooling 
would  have  reason  to  believe  that  Peters  was  able  to  inflict  great 
bodily  harm  upon  him,  unless  it  was  that  Peters  was  seen  to  throw 
his  hand  back  to  his  hip  pocket.  Either  Campbell  or  Dooling 
could  easily  have  prevented  Peters  from  drawing  his  pistol  by 
grabbing  him,  as  the  proof  shows  that  one  of  the  by-standers 
grabbed  Harrison  and  disarmed  him.  The  evidence  discloses 
that  Peters  was  cut  several  times,  and  that  he  was  cut  after  he 
was  struck  over  the  head  with  the  six-shooter,  and  that  the  lick 
over  the  head  by  the  six-shooter  knocked  him  down  over  a  bar- 
rel. The  jury  saw  all  the  witnesses,  observed  their  demeanor  on 
the  stand,  and  the  question  as  to  the  amount  of  force  used  and 
the  necessity  of  same,  as  it  appeared  to  the  defendants  at  the 
time,  was  squai^ly  submitted  to  the  jury  in  the  instructions 
given,  and  every  reasonable  doubt  favorable  to  the  defendants  un- 
der the  testimony  must  have  been  indulged  by  the  jury  in 
arriving  at  a  verdict  of  assault  to  do  bodily  harm.  The  jury  re- 
turned a  verdict  without  fixing  the  punishment.  The  court,  after 
liearing  all  the  evidence,  fixed  the  punishment  at  two  years*  and 
six  months*  imprisonment.  There  is  no  contention  here  that 
the  punishment  was  excessive.  Wliile  we  condemn  the  practice  of 
the  courts  in  giving  instructions  similar  to  the  one  given  here, 
8  cr.— 32 
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and  as  was  said  by  the  presiding  judge  of  this  court,  in  passing 
on  a  similar  question  in  the  case  of  Fletcher  v.  State,  supra,  we 
warn  the  courts  of  Oklahoma  from  giving  such  instructions  in 
the  future,  which  would  cause  the  reversal  of  cases,  that  but  for 
such  instruction  would  be  affirmed.  It  is  not  every  improper  in- 
struction that  entitled  the  defendant  to  a  new  trial.  On  the 
trial  of  this  case  the  instruction  complained  of  here  was  not  ex- 
cepted to  at  the  time  it  was  given,  neither  was  it  mentioned  in 
the  motion  for  a  new  trial,  but  was  objected  to  for  the  first  time 
in  this  court. 

This  court  has  repeatedly  held  that  where  no  objection  is 
taken  at  the  time  the  instruction  was  given,  and  no  objection  made 
in  the  motion  for  a  new  trial,  this  court  will  reverse  only  on  funda- 
mental error.  In  the  case  of  Reed  v.  United  States,  2  Okla.  Cr. 
652,  103  Pac.  371,  this  couri;  reversed  the  case  on  an  instruction 
that  was  in  some  respects  similar  to  the  one  complained  of  here. 
The  instruction  there  did  not  correctly  state  the  rules,  as  did  this 
one,  and  more  particularly  singled  out  the  defendant,  and  the 
defendant  at  the  time  saved  his  exception,  thereby  calling  the  at- 
tention of  the  court  to  the  error  complained  of.  It  is  always 
fair  to  the  trial  court  to  direct  his  attention  to  the  error  com- 
plained of  at  the  time  that  it  may  be  corrected  before  the  case 
is  finally  submitted  to  the  jury.  While  the  instructions  are  by 
statute  a  part  of  the  record,  as  was  held  by  this  court  in  the  case  of 
Reed  v.  United  States,  supra,  yet  the  record  where  no  objections 
appear  will  be  examined  for  fundamental  errors  only. 

Inasmuch  as  the  judgment  of  the  lower  court  was  that  the 
defendants  be  confined  in  the  territorial  prison  at  I^ansing, 
Kan.,  and  the  state  prison  having  since  been  provided  for,  the 
judgment  of  the  lower  court  is  corrected  to  confinement  in  the 
state  penitentiary,  but  in  all  other  things  aflSrmed. 

FUEMAN,  Presiding  Jutxje,  and  DOYLE,  Judge,  concur. 
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Ex  parte  John  Eldridge. 

No.  A-502.     Opinion  Filed  February  11,  1910. 
C106   Pac.   980.) 

1.  SENTENCE— Essential  Elements— Time.  The  Ume  fixed  for  ex- 
ecution of  a  sentence,  or  for  the  commencement  of  its  execu- 
tion, is  not  one  of  its  essential  elements,  and,  strictly  speaking, 
forms  no  part  of  the  Judgrment  and  sentence,  which  is  the  pen- 
alty of  the  law  as  declared  by  the  court;  while  the  direction 
with  respect  to  the  time  of  carrylngr  it  into  effect  is  in  thei  na- 
ture of  an  award  of  execution,  so  that,  where  the  penalty  is 
imprisonment  the  sentence  may  be  satisfied  only  by  the  actual 
sufTeringr  of  the  imprisonment  imposed,  unless  remitted  by  death 
or   some   legal   authority. 

2.  SENTENCE — Subsequent  Arrest  of  Convict  at  Large.  Where  a 
convicted  defendant  is  at  liberty  and  has  not  served  his  sen- 
tence, and  the  same  is  not  stayed  as  provided  by  law,  he  may 
be  arrested  as  on  escape  and  ordered  into  custody  on  the  un- 
executed   Judgment 

3.  SENTENCE — Execution  —  Expiration  of  Time.  Expiration  of 
time  without  imprisonment  is  in  no  sense  an  execution  of  the 
sentence. 

(Syllabus  by  the  Court) 

Application  of  John  Eldridge  for  a  writ  of  habeas  corpus. 
Denied. 

J.  R.  Scott  and  P.  W.  Cress,  for  petitioner. 
Fred  S.  Caldwell,  Counsel  to  the  Governor,  and  Chas.  R. 
BosticJc,  Co.  Atty.,  for  the  State. 

DOYLE,  Judge.  Petitioner,  John  Eldridge,  on  December 
23,  1909,  filed  in  this  court  a  petition  wherein  he  avers  that  he 
is  unlawfully  restrained  of  his  liberty  by  one  A.  C.  Nicewander, 
sheriflf  of  Noble  county,  at  and  lin  the  common  jail  of  said 
county. 

The  petition  sets  forth  that  petitioner  was  tried  and  con- 
victed in  the  county  court  of  Noble  county  for  a  violation  of 
the  prohibition  law.     The  judgment    entered  in  part  recites: 
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"It  is  therefore  By  the  court  considered,  ordered,  and  ad- 
judged that  the  said  defendant,  John  Eldridge,  for  said  oflEenso 
by  him  committed,  be  confined  in  the  county  jail  of  Noble  county, 
Oklahoma,  at  hard  labor,  for  the  period  of  thirty  days,  and  that 
he  pay  a  fine  of  $50  and  the  costs  of  prosecution  taxed  at  the 
sum  of  $19.25,  and,  if  said  fine  and  costs  be  not  paid,  that  said 
defendant  be  confined  in  said  county  jail  of  Noble  county  for  an 
additional  period  of  39  days,  until  said  fine  and  costs  be  fully  sat- 
isfied, and  execution  issue  for  said  fine  and  costs.  It  is  further 
ordered  by  the  court  that  said  term  of  imprisonment  shall  begin 
and  date  from  the  date  of  his,  defendant's,  surrender  to  or  arrest 
by  the  sheriff  of  Noble  county,  for  the  purpose  of  such  imprison- 
ment." 

The  defendant  prayed  an  appeal.  The  court  fixed  the  amount 
of  bail  bond  at  $500,  which  bond  was  given  and  approved  and 
the  court  extended  the  time  for  making  and  serving  a  case-made 
90  days,  the  same  to  be  filed  in  the  Criminal  Court  of  Appeals 
within  120  days.  Thereafter,  on  March  1st,  for  good  cause  shown, 
the  court  allowed,  a  further  extension  of  60  days  in  which  to 
make  and  serve  a  case-made.  Said  case-made  was  not  served  with- 
in the  time  allowed,  and  no  appeal  was  taken.  On  the  9th  day 
of  December,  1909,  the  county  court  made  the  following  order  in 
said  cause: 

*'Now  on  this  9th  day  of  December,  1909,  Chas.  E.  Bostick, 
county  attorney,  appears  for  the  state,  and  it  is  made  to  appear 
to  the  court  that  judgment  and  sentence  in  this  case  was  pro- 
nounced against  the  defendant  on  the  4th  day  of  December, 
1908,  and  that  on  said  date  an  appeal  to  the  Criminal  Court  of 
Appeals  of  Oklahoma  was  granted  to  the  defendant  on  his  request, 
and  that  subsequent  to  said  time,  to  wit,  on  the  16th  day  of 
December,  1908,  said  defendant  filed  in  this  court  his  bond  for 
stay  of  execution  of  judgment  as  fixed  by  the  court,  which  was 
duly  approved,  and  the  defendant  duly  released  thereon.  And 
it  further  appearing  to  the  court  that  the  time  for  takm^  aa 
appeal  to  the  Criminal  Court  of  Appeals,  to  wit,  a  t>eriod  of 
one  year  from  date  of  judgment,  has  expired,  and  that  said  de- 
fendant has  not  perfected  his  appeal  to  said  court,  and  that  he 
has  not  surrendered  himself  to  the  sheriff  or  any  other  oflBcer 
of  this  court  for  the  fulfilment  of  said  judgment  and  sentcDce, 
and  that  he  has  not  paid  or  satisfied  the  same  in  ^ny  manner 
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whatever,  it  is  therefore  considered,  ordered  and  adjudged  by 
the  court  that  the  sheriff  of  Noble  county  arrest  said  defenedant, 
and  detain  him  in  the  county  jail  of  Noble  county  in  accordance 
with  the  judgment  and  sentence  pronounced  against  said  de- 
fendant, and  that  the  clerk  of  this  court  forthwifh  deliver  to  the 
sheriff  of  Noble  county  a  duly  certified  copy  of  said  judgment  and 
sentence,  and  of  this  .order,  and  that  said  certified  copies  shall  bo 
full  warrant  and  authority  to  the  said  sheriff  for  the  arrest  and 
detention  of  said  defendant.    H.  E.  St.  Clair,  County  Judge." 

Upon  this  order  of  ^the  court  a  commitment  issued  and  the  de- 
fendant was  on  said  day  taken  into  custody. 

It  is  further  averred  that  said  county  court  was  without 
jurisdiction  to  issue  said  order  of  commitment  for  the  reason 
that  the  time  for  perfecting  said  appeal  expired  June  4,  1909,  and 
that  defendant  was  within  the  jurisdiction  of  said  court  at  all 
times,  and  that  by  operation  of  law  his  sentence  began  upon  the 
expiration  of  time  allowed  to  file  a  petition  in  error  with  case- 
made  attached  in  this  court  or  at  the  farthest  the  maximum  time, 
120  days,  from  June  11,  1909,  at  which  time  the  act  fixing  the 
time  in  which  an  appeal  must  be  taken  took  effect,  in  which 
event  his  sentence  began  to  run  October  10,  1909,  and  continued 
to  be  in  full  force  and  operation  from  that  day  until  December 
19,  1909,  at  which  time  the  judgment  and  sentence  of  the  court 
had  been  fully  satisfied.  Copies  of  all  the  proceedings  and  of 
the  judgment  and  order  of  the  court  and  of  the  commitment  were 
attached  to  and  made  a  part  of  the  petition. 

Counsel  for  the  state  filed  a  general  demurrer  on  the  ground 
that  said  petition  does  not  state  facts  suflBcient  to  entitle  petitioner 
to  the  relief  prayed  foi. 

Counsel  for  petitioner  rely  upon  the  doctrine  declared  by 
the  Supreme  Court  in  the  case  of  Ex  parte  Clendenning,  1  Okla. 
Cr.  227,  97  Pac.  650,  19  L.  R.  A.  (N.  S.)  1041.  As  we  view 
it,  the  doctrine  of  that  case  is  not  applicable  to  the  case  at  bar. 
In  the  Clendenning  case  the  judgment  was  that  the  defendant 
pay  a  fine  of  $75  and  costs,  and  be  imprisoned  30  days  in  jail. 
After  judgment  the  court  suspended  the  jail  sentence  during  good 
behavior,   and   the  defendant   on   this  condition   was   discharged. 
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Some  six  months  later  at  a  subsequent  term  of  the  court,  the 
suspension  of  the  jail  sentence  was  set  aside  and  annulled,  and 
the  judgment  and  sentence  ordered  enforced.  The  question 
there  presented  was: 

'^Whether  or  not  a  court  after  delivering  its  judgment  and 
sentence  in  a  criminal  case  may  stay  the  same,  in  the  absence  of 
appeal  or  other  legal  proceedings  taken,  looking  to  its  modi- 
fication, and  after  the  term  at  which  it  was  rendered  had  expired, 
and  after  the  time  embraced  therein  has  elapsed,  whether  it  has 
jurisdiction  to  then  issue  commitment  in  execution  of  its  judg- 
ment, and  incarcerate  the  defendant  thereunder.^' 

The  Supreme  Court  in  an  elaborate  and  instructive  opinion 
by  Justice  Dunn  held  that: 

"The  court  has  no  power  or  jurisdiction  after  the  expiration 
of  time  of  the  sentence  and  of  the  term  of  court  when  rendered 
to  call  it  back  and  issue  a  commitment  theilsunder." 

Let  us  assume  a  void  bail  bond  is  given  and  approved  as  a 
supersedeas  in  a  criminal  case,  a  common  occurrence,  and  after 
the  expiration  of  the  period  of  time  fixed  by  the  sentence  this  de- 
fect is  discovered,  under  the  doctrine  of  the  Clendenning  Case, 
would  the  defendant  be  entitled  to  his  discharge?  We  think  not. 
Such  is  not  the  law. 

In  the  case  at  bar  an  appeal  was  attempted  to  be  taken  to 
this  court  and  a  recognizance  was  taken  after  conviction  for  tlie 
appearance  of  the  defendant  to  answer  any  judgment  rendered 
by  the  Criminal  Court  of  Appeals  of  Oklahoma,  or  of  the  county 
court  of  Noble  county  in  the  further  progress  of  said  cause.  The 
judgment  itself  specifically  provides: 

"That  said  term  of  imprisonment  shall  begin  and  date  from 
the  date  of  his,  defendant's,  surrender  to,  or  arrest  by  the  sheriff 
of  Noble  county  for  the  purpose  of  such  imprisonment." 

The  date  fixed  by  a  sentence  for  the  pimishment  to  com- 
mence is  directory  merely,  and  forms  no  part  of  the  sentence 
itself;  hence,  if  from  any  cause  it  is  not  carried  into  effect  at  the 
period  named,  the  party  may  be  brought  before  the  court  again 
upon  motion,  and  a  new  period  be  prescribed.     It  was  held  by 
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this  court  in  the  case  of  WiWnm  Ridley  v.  State,  ante,  p.  ^50, 
106  Pac.  553,  that: 

^TJnder  the  provisions  of  Procedure  Criminal,  article  14,  c. 
89,  Snyder's  Comp.  St.  1909,  after  a  plea  or  verdict  of  guilty 
the  court  must  render  judgment,  and  assess  the  punishment  or 
penalty  prescribed  by  law.  The  time  fixed  for  executing  a  judg- 
ment and  sentence  or  for  the  commencement  of  its  execution  is 
not  one  of  its  essential  elements,  and  strictly  speaking,  is  not  a 
part  of  the  judgment  and  sentence.  The  essential  part  of  the 
judgment  is  the  punishment,  and  the  amount  thereof,  without 
reference  to  the  time  when  it  shall  be  executed.  Except  in  ca«es 
where  the  defendant  has  been  convicted  of  two  or  more  offenses 
before  judgment  on  either,  the  order  of  the  court  in  reference  to 
the  time  when  the  sentence  shall  be  executed  is  not  material." 

Our  statute  on  the  subject  is  simply  declaratory  of  the  com- 
mon law,  and  where  the  judgment  and  sentence  is  imprisonment 
for  a  certain  term,  and  from  any  cause  the  time  elapses  without 
the  imprisonment  being  endured,  it  would  still  be  a  valid,  sub- 
sisting unexecuted  judgment. 

"The  judgment  is  tlie  penalty  of  the  law,  as  declared  by  the 
court,  while  the  direction  with  respect  to  the  time  of  carrying 
it  into  effect  is  in  the  nature  of  an  award  of  execution.  Where 
the  penalty  is  imprisonment,  the  sentence  of  the  law  is  to  be 
satisfied  only  by  the  actual  suffering  of  the  imprisonment  im- 
posed, unless  remitted  by  death  or  by  some  legal  authority.  The 
expiration  of  time  without  imprisonment  is  in  no  sense  an  exe- 
cution of  the  sentence."  {Ex  parte  Collins,  8  Cal.  App.  367,  97 
Pac.  188;  State  v  Cocherham,  24  N.  C.  204;  Dolan's  Case,  101 
Mass.  222.) 

'^here  the  convicted  defendant  is  at  liberty  and  has  not  served 
his  sentence,  if  there  be  no  statute  to  the  contrary,  he  may  be 
rearrested  as  an  escape,  and  ordered  into  custody  upon  the  un- 
executed judgment."  (1  Bishop,  New  Crim.  Proc.  Par.  1384; 
In  re  Shaw,  31  Minn.  44,  16  N.  W.  461:  Ex  parte  Vance,  90 
Cal.  208,  27  Pac.  209,  13  L.  R.  A.  574;  People  v.  Pair^ch,  118 
Cal.  332,  50  Pac.  425.) 

When  the  county  court  of  Xoble  county  issued  the  order  of 
commitment,  there  was  a  valid,  subsisting,  unexecuted  judgment 
against  the  defendant,  and  while  the  defendant  was  at  all  times 
within  the  jurisdiction  of  the  court,  upon  his  failure  to  perfect 
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his  appeal^  he  did  not  demand  that  the  judgment  and  sentence 
be  carried  into  execution.  The  judgment  being  valid  and  the 
sentence  unserved,  the  commitment  of  the  defendant  in  execution 
of  the  judgment  was  a  legal  and  valid  imprisonment. 

For  the  reasons  stated^  the  demurrer  is  sustained,  and  the  ap- 
plication for  writ  of  habeas  corpus  is  denied. 

FURMAN,  Presiding  Judge,  and  OWEN,  Judge,  concur. 


Jess  Humphrey  v.  State. 

No.   A-52.     Opinion  Filed  February  11.   1910. 
(106   Pac.   978.^ 

1.  APPEAL — C«s«-M«d«  —  Authentication.  The  statute  requiring 
the  case-made  to  be  attested  by  the  clerk,  and  the  seal  of  the 
court  thereto  attached,  is  mandatory,  and  without  such  authen- 
tication the  case -made  is  not  properly  presented  to  this  court 

2.  TRIAL— Presence  of  Accused — Felony  Cases.  In  a  criminal  pros- 
ecution for  a  felony,  the  defendant  must  be  present,  in  person, 
during:  the  trial,  and  the  record  must  aflfirmatlvely  show  this 
fact. 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Seminole  County;  A.  T,  West,  Judge. 

Jes8  Humphrey,  the  plaintiff  in  error,  was  tried  in  the  dis- 
trict court  in  Seminole  county  at  the  June  term,  1908.  on  infor- 
mation charging  him  with  murder.  He  was  convicted  of  man- 
slaughter, and  sentenced  to  imprisonment  for  the  term  of  10 
years,  and  to  pay  a  fine  of  $10  and  costs  of  the  prosecution.  The 
case  is  before  us  on  appeal.  Motion  filed  by  the  defendant  In 
error  to  strike  the  case-made  from  the  files  for  lack  of  authentica- 
tion.    Reversed  and  remanded. 

Crump  &  Rogers,  for  plaintiff  in  error. — Citing:  Day  v. 
Territory,  2  Okla.  409;  Leroy  v.  Territory,  3  Okla.  596;  Ward 
V,  Territory,  8  Okla.  12. 
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Charles  West,  Atty.  Gen.,  and  Chas.  L.  Moore,  Aset.  Atty. 
Gen.,  for  the  State. 

OWEN,  Judge.  The  plaintiff  in  error  was  tried  in  the  'Yh- 
trict  court  of  Seminole  county.  The  judgment  of  the  court  in 
passing  sentence  was  on  the  17th  day  of  June,  1908.  The  certi- 
ficate of  the  trial  judge  attached  to  the  case-made  is  as  follo\/8: 

**I,  A.  T.  West,  judge  of  the  district  court  of  Seminole  county, 
Oklahoma,  and  the  judge  before  whom  the  case  of  the  State  of 
Oklahoma,  Plaintiff,  v.  Jess  Humphrey,  Defendant,  was  tried,  do 
hereby  certify  the  foregoing  to  be  a  full,  true,  and  complete  bill 
of  exceptions  tendered  to  me  by  the  said  defendant  in  said  case, 
and  I  do  now  sign  and  settle  the  same  as  a  correct  and  true  bill 
of  exceptions  and  do  hereby  direct  the  clerk  of  this  court  to  file 
the  same  as  a  part  of  the  record  in  said  cause.  A.  T.  West,  Judge 
of  District  Court  of  Seminole  County,  Oklahoma." 

The  certificate  is  not  attested  by  the  clerk,  nor  was  the  seal 
of  the  court  attached.  Section  6951,  Snyder's  Comp.  Laws  1909 
(section  5612,  Wilson's  Rev.  &  Ann.  St.  1903),  among  other 
things  provides  as  follows: 

"The  case  and  amendments  shall  be  submitted  to  the  judge, 
who  shall  settle  and  sign  the  same  and  cause  it  to  be  attested  by 
the  clerk  or  the  probate  judge,  and  the  seal  of  the  court  to  be 
thereto  attached.  It  shall  then  be  filed  with  the  papers  in  the 
case.'  The  original  case-made  shall  be  filed  with  the  petition  in 
error/* 

This  court  has  repeatedly  held  such  provisions  of  the  statute 
mandatory.  The  case-made  and  record  must  be  authenticated  as 
required  by  statute.  Chandler  v.  State,  ante,  p.  254,  105  Pac.  376; 
Bradford  v.  State,  ante,  p.  367,  106  Pac.  535.  The  motion  to 
strike  the  case-made  must  be  sustained. 

Attached  to  the  record  filed  in  this  court  appears  the  certi- 
ficate of  the  clerk  of  the  district  court,  bearing  the  imprint  of 
the  seal,  as  follows: 

"I.  J.  E.  Lawhead,  clerk  of  the  district  court  of  Seminole 
county,  Oklahoma,  do  hereby  certify  that  the  above  and  forego- 
ing is  a  correct,  true,  and  complete  transcript  in  the  case  of  the 
State  of  Oklahoma,  Plaintiff,  v.  Jess  Humphrey,  Defendant.  J. 
E.  T^whead,  District  Clerk." 
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This  is  proper  authentication  of  the  transcript  of  the  rec- 
ord. As  was  said  by  this  court  in  the  case  of  Reed  v.  U.  5., 
2  Okla.  652,  103  Pac.  371,  the  record  proper,  under  our  statute, 
includes  the  information,  the  plea  of  the  defendant,  the  verdict 
of  the  jury,  the  sentence  of  the  court,  instructions  given  by  the 
court,  and  those  requested  by  the  defendant,  together  with  all 
indorsements  made  thereon.  This  record  is  properly  before  the 
court  for  review.  By  the  provisions  of  section  6919,  Snyder*? 
Comp.  Laws  1909  (section  5580,  Wilson's  Rev.  &  Ann.  St.),  the 
clerk's  minutes  of  the  trial  are  also  made  a  part  of  the  record. 
The  transcript  of  the  clerk's  minutes  fQed  in  this  case  fails  to 
disclose  the  presence  of  the  defendant  in  court  during  the  argu- 
ment of  the  counsel,  and  when  the  verdict  was  returned  and  re- 
ceived by  the  court.  Section  6775,  Snyder's  Comp.  Laws  1909 
(section  5436,  Wilson's  Rev.  &  Ann.  St.),  is  as  follows: 

"If  the  indictment  is  for  a  felony,  the  defendant  must  be 
personally  present  at  the  trial.'' 

This  question  was  presented  to  the  Supreme  Court  of  Ok- 
lahoma in  the  case  of  Day  v.  Territory,  2  Okla.  410,  37  Pac.  806, 
and  again  in  the  case  of  Leroy  v.  Territory,  3  Okla.  596,  41  Pac. 
612.  In  construing  the  statute,  in  the  case  of  Day  v.  Territory, 
the  court  said: 

"A  leading  principle  that  pervades  the  entire  law  of  criminal 
procedure  is  that  after  an  indictment  is  found,  nothing  shall  be 
done  in  the  absence  of  the  prisoner.  While  this  rule  has,  at 
times,  in  cases  of  misdemeanor,  been  somewhat  relaxed,  yet  in 
felonies  it  is  not  in  the  power  of  the  prisoner,  either  by  himseif 
or  his  counsel,  to  waive  the  right  to  be  personally  present  dur- 
ing the  trial.  It  would  be  contrary  to  the  dictates  of  humanity 
to  let  him  waive  the  advantage  which  a  view  of  his  sad  plight 
might  give  him,  by  inclining  the  hearts  of  the  jurors  to  listen  to 
his  defense  with  indulgence.  And  it  appears  to  be  well  settled 
that  where  the  personal  presence  is  necessary  in  point  of  law, 
the  record  must  show  the  fact.  Thus  in  a  Virginia  case  the  rec- 
ords showed  that  on  two  occasions  during  the  trial  the  prisoner 
appeared  by  attorney,  and  there  was  nothing  to  show  that  he  was 
personally  present  on  either  day  in  court.  This  was  probably  the 
result  of  mere  inadvertence  in  making  up  the  record,  yet  the  court 
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must  look  only  to  the  record  as  it  is.  It  is  the  right  of  any  one, 
when  prosecuted  on  a  capital  or  criminal  charge,  to  be  confronted 
with  his  accusers,  and  witnesses,  and  it  is  within  the  scope  of 
this  right  that  he  be  present,  not  only  when  the  jury  are  hearing 
his  case,  but  any  subsequent  stage,  when  an)i;hing  may  be  done 
in  the  prosecution  by  which  he  is  to  be  affected.  And  in  a  Penn- 
sylvania case  it  was  held  that  the  record  must  show  affirmatively 
the  prisoner's  presence  in  court,  and  that  it  was  not  allowable  to 
indulge  the  presumption  that  everything  was  rightly  done,  until 
the  contrary  appears.  Lewis  v.  United  States,  146  TJ.  S.  372  [13 
Sup.  Ct.  136,  36  L.  Ed.  1011]  ;  Prine  v.  Commonwealth,  18  Pa. 
103,  104;  Dunn  v.  Commonwealth,  6  Pa.  384;  BoHl  v.  United 
States,  140  F.  S.  118  [11  Sup.  Ct.  761,  35  L.  Ed.  377'J  supra. 
Prom  the  record,  it  does  not  appear  affirmatively  that  the  de- 
fendant has  been  afforded  his  constitutional  right  of  presence  dur- 
ing the  trial.  It  may  be,  and  more  than  likely  is  true,  that  the 
defendant  was  in  fact  present  at  all  times,  and  that  the  error  is 
•  an  inadvertence  in  making  up  the  record  when  his  case  was  called 
for  consideration;  but  it  would  be  a  dangerous  precedent  to  es- 
tablish, for  the  court  to  assume  such  to  be  truth,  and  thus  give 
its  assent  to  a  conviction  where  the  records  fail  to  show  that 
the  defendant  was  actually  present  on  his  trial,  therebv  saying  to 
the  world  that  the  trial  of  a  defendant  may  take  place,  in  this 
territory  in  his  absence,  in  violation  of  a  sacred  and  humane  con- 
titutional,  as  well  as  a  statutory,  immunity." 

It  may  appear  technical  to  reverse  the  case  for  the  failure  of 
the  record  to  show  the  presence  of  the  defendant,  when  in  all 
probability  the  defendant  was  present  at  each  step  taken  during 
the  trial.  Courts  of  last  resort  must  establish  precedents  under 
which  innocent  men  are  to  be  tried.  The  law  presumes  every 
man  innocent,  and  this  presumption  clings  to  him  until  overcome 
by  competent  evidence  in  a  fair  trial  conducted  according  to  law. 
Even  though  the  evidence  in  this  case  is  sufficient  to  warrant  the 
verdict  of  guilty,  yet  we  must  not  declare  a  rule  in  this  case  that 
would  deprive  an  innocent  man  of  any  substantial  right.  It  is 
not  the  fault  of  appellate  courts  when  such  a  precedent  must  be 
declared  in  a  case  where  the  proof  shows  the  defendant  guilty. 
The  fault,  if  any  there  be,  is  with  the  trial  court,  the  clerk,  and 
the  proseouting  attorney  in  their  failure  to  have  the  record  speak 
the  truth. 
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For  the  failure  of  the  record  to  affirmatively  show  the  pres- 
ence of  the  defendant  during  the  argument  in  the  ease,  and  when 
the  verdict  was  returned  in  open  court  against  him,  the  case  must 
be  reversed  and  remanded,  with  directions  to  grant  a  new  trial. 

FUKMAN,  Presiding  Judge,  and  DOYIjE.  Judge,  concur. 


State  v.  IS.  Feeback. 

No.  A- 484.     Opinion  Filed  February  28,   1910. 
(107   Pac.   442.) 

1.  INTOXICATING  LIQUORS— Unlawful  Possesion  —  Sufficiency 
of  Indictment.  An  indictment  which  chaises  as  foUowa:  "S. 
Feebaclc  did  commit  the  crime  of  unlawful  possession  of  Intoxi- 
caUng:  liquors,  In  that  he,  the  said  S.  Feeback,  did  then  €uid  there 
wrongfully  and  unlawfully  have  the  possession  of  certaiu  intoxi- 
cating: liquors,  to  wit,  fifty  cases  of  whisky,  with  the  Intention 
on  the  part  of  him,  the  said  S.  Feeback,  of  violatingr  the  provis- 
ions of  article  III.  chapter  69  of  the  Session  Laws  of  1907-)$. 
of  the  state  of  Oklahoma,  contrary  to  the  form  of  the  statutes 
in  such  cases  made  and  provided,  and  against  the  peace  and 
dignity  of  the  state  of  Okahoma" — Is  sufficient  to  charge  the 
offense  of  unlawful  possession  of  liquor. 

2.  (INDICTMENT  AND  INFORMATION— Sufficiency  —  Statutory 
Offenses.  It  is  a  rule  of  universal  application  that,  when  a 
statute  creates  an  offense  and  sets  out  the  facts  which  constitute 
it,  the  offense  may  be  sufficiently  charged  in  the  language  of 
the  statute. 

3.  INDICTMENT  AND  INFORMATION  —  Sufficiency.  The  tru« 
test  of  the  sufficiency  of  an  indictment  Is  not  whether  it  might 
possibly  have  been  made  more  certain,  but  whether  It  contains 
every  element  of  the  offense  intended  to  be  charged,  and  suf- 
ficiently apprises  the  -defendant  of  what  he  must  toe  prepared 
to  meet;  and,  in  case  any  other  proceedings  are  taken  against 
him  for  the  same  offense,  whether  the  record  shows  with  accu- 
racy to  what  extent  he  may  plead  his  former  acquittal  or  con- 
viction. 

(Syllabus  by  the  Court.) 
Error  from   CreeJr  County  Court;  Josiah    G.  Dat^\^,  Judge. 


Digitized  by  VnOOQ IC 


State  v.  FEEBAck.  509 


Opinion  of  the  Court. 


S.  Feeback  was  charged  with  having  the  unlawful  possession 
of  intoxicating  liquors.  A  demurrer  and  motion  to  quash  wero 
sustained,  and  the  state  brings  error.  Reversed  and  remanded, 
with  directions. 

Fred  *^.  Caldwell.  Counselor  to  the  Governor,  for  the  Sta*e, 
— Citing :     Rapalje  on  Criminal  Procedure,  sees.  90,  91 ;  Bailey 
r.  Commw,,  78  Va.  19;  State  v.  Foster,  30  Kan.  365;  State  v 
Hodgson,  69  Vt.  134 ;  State  v,  Pennington,  41  W   Va.  599 ;  Peo- 
ple V.  Talbot,  120  Mich.  486;  State  v.  Delvechio,  25  Utah,  18 
Wells  r.   State.  118   Ga.   556;   Peters  v.   U,  S.,  94   Fed.   127 
Schley  v.  State,  48  Fla.  53 ;  Commw.  v.  Dewhirst,  190  Mass.  293 
Stevens  v.  State,  89  Md.   669;  State  v.  Sonier,  107  La.   794 
Semon  v.  State,  158  Ind.  55;  Peterson  v.  State,  64  Neb.  875 
Bolen  V.  People,  184  111.  338;  Staie  v.  Beebe,  115  Iowa,  128: 
State  V.  Rosenblatt,  185  Mo.  114;  Perkins  v.  Territory,  10  Okla 
606;  Smith  v.  Territory,  11  Okla.  656;  Comnuv.  v.  Cone,  2  Mass. 
132;  Pheilps  v.  People,  72  N.  Y.  334;  State  v.  George,  93  N.  C 
567;  Mitchell  v.  Commw,   (Ky.)   11  S.  W.  209;    State    v.    Bar 
tholomew   (N.  J.)   54  Atl.  231;  State  v.  Kentner  (Mo.)   77  S. 
W.  522;  Utsler  v.  Territory,  10  Okla.  463;  22  Cyc.  339,  341-344 

Stanfield  dS  Rutherford  and  Hughes  &  Miller,  for  defendant 
in  error.— Citing:  1  Bishop,  Cr.  Proc.  (2d  Ed.)  626,  627 
Pearce  v.  State,  1  Sneed,  63;  Weston  v.  Territory,  1  Okla.  Cr 
407;  Michael  v.  State,  2  Okla.  Cr.  703;  State  v.  Dolan,  58  W 
Va.  263;  State  v.  Howard,  66  Minn.  309;  State  v.  Child,  42 
Kan.  614;  State  v,  Doran,  99  Me.  329;  State  v.  Solio  (Del.)  54 
Atl.  684. 

OWEN,  Judge.  The  charging  part  of  the  indictment  in 
this  case  is  as  follows: 

"  ♦  ♦  ♦  Do  present  and  find  that  in  said  Creek  county, 
and  state  of  Oklahoma,  on  the  26th  day  of  May,  in  the  year  of 
our  Lord  one  thousand  nine  hundred  and  nine,  and  prior  to  the 
finding  of  this  indictment,  S.  Feeback  did  commit  the  crime  of 
unlawful  possession  of  intoxicating  liquors,  in  that  he,  the  said 
S.  Feeback,  did  then  and  there  wrongfully  and  unlawfully  have 
the  possession  of  certain  intoxicating  liquors,  to  wit,  fifty  case- 
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of  whisky,  with  the  intention  on  the  part  of  him  tlie  said  S. 
Feeback,  of  violating  the  provisions  of  article  III,  chapter  C9  of 
the.  Session  Laws  of  1907-08,  of  the  state  of  Oklahoma,  coctran- 
to  the  form  of  the  statutes  in  such  cases  made  and  provided,  and 
against  the  peace  and  dignity  of  the  state  of  Oklahoma." 

The  statute  referred  to,  and  iqider  which  this  indictment  was 
drawn,  after  prohibiting  the  manufacturing,  selling,  bartering, 
giving  away,  furnishing,  shipping  from  one  part  of  the  state  to 
another,  and  soliciting  the  purchase  or  sale,  of  liquors,  embraces 
this  language:  "To  have  possession  of  any  such  liquor  with  the 
intention  of  violating  any  of  the  provisions  of  this  act."  Section 
4180,  Snyder's  Comp.  Laws,  1909. 

To  this  indictment  the  defendant  interposed  a  demurrer  and 
motion  to  quash,  for  the  reason  that  the  indictment  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action.  The  trial  court 
sustained  this  demurrer,  but  ordered  the  defendant  detained  in 
custody  on  his  present  bond.  Counsel  for  the  defendant  insist 
that  the  action  of  the  trial  court  in  sustaining  the  demurrer  was 
in  accordance  with  the  decision  of  this  court  in  the  case  of  Michael 
V.  State,  2  Okla.  Cr.  703,  103  Pac.  1069.  The  conclusions  reached 
in  the  Michael  Case  are  correct  under  the  information  in  that 
case.  The  information  there  charged  the  unlawful  possession  of 
the  liquor,  "with  intent  to  use  the  same  in  violating  the  law.*' 
This  language  does  not  indicate  what  use  was  intended.  The  of- 
fense sought  to  be  punished  here  is  purely  statutory,  and  con- 
sists in  having  the  possession  with  the  intention  of  violating  any 
of  the  provisions  of  the  statute.  It  is  a  rule  of  universal  applica- 
tion that,  when  a  statute  creates  an  offense  and  sets  out  the  facts 
which  constitute  it,  the  offense  may  be  sufficiently  charged  in  the 
language  of  the  statute.  Bishop  in  his  work  on  criminal  procedure 
announced  the  rule  in  this  language: 

"The  allegations  must  cover  so  many  of  the  statutory  terms 
as  will  show  a  prima  facie  violation  of  the  written  law,  and  need 
cover  no  more."  * 

The  indictment  in  this  case,  in  effect,  charged  the  defendant 
with  having  the  unlawful  possession  of  the  liquor  with  the  inten- 
tion to  violate  all  the  provisions  of  the  statute  against  selling. 
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bartering,  giving  away,  etc.  In  the  Michael  Case  the  court  said 
it  was  necessary  to  allege  the  defendant's  intention  to  violate 
some  one  of  the  provisions.  The  crime  is  none  the  less  complete 
if  he  intended  to  violate  all  of  them.  Violating  the  provisions 
against  selling,  bartering,  giving  away,  furnishing,  or  removal 
from  one  part  of  the  state  to  another  is  no  part  of  the  offense  of 
having  the  unlawful  possession  with  the  intention  to  violate  the 
law :  Possession  of  the  liquor  with  the  intention  of  violating  any 
provisions  of  the  statute  is  a  criminal  overt  act.  This  is  the 
offense  described  in  the  statute.  The  information  in  the  Michael 
Case  was  not  in  the  language  of  the  statute,  nor  was  the  language 
used  equivalent  to  the  words  of  the  statute.  To  say  that 
a  man  intends  to  use  the  liquor  in  violating  the  law 
does  not  charge  any  offense  for  the  reason  that  it  is  too  indefi- 
nite. If  he  used  the  liquor  for  the  purpose  of  making  ainother 
drunk  in  order  to  perpetrate  a  fraud,  or  to  procure  the  commis- 
sion of  a  murder,  or  any  other  crime,  that  would  be  using  the 
liquor  in  violating  the  law,  but  would  not  be  sufficiently  de- 
finite to  charge  a  crime. 

Counsel  for  the  defendant  in  the  case  at  bar  urge  that  the 
indictment  is  defective  because  it  does  not  charge  which  particu- 
lar provision  of  the  statute  he  intended  to  violate.  The  true  test 
of  the  suflSciency  of  an  indictment  is  not  whether  it  might  possi- 
bly have  been  made  more  certain,  but  whether  it  contains  every 
element  of  the  offense  intended  to  be  charge(^  and  suflSciently  ap- 
prised the  defendant  of  what  he  must  be  prepared  to  meet;  and 
in  case  any  other  proceedings  are  taken  against  him  for  the 
same  offense,  whether  the  record  shows  with  accuracy  to  what 
extent  he  may  plead  his  former  acquittal  or  conviction.  Peters 
v.  U.  8,,  94  Ped.  127,  36  C.  C.  A.  105,  and  authorities  there 
cited.  Applying  this  test  to  the  case  at  bar,  we  think  this  in- 
dictment sufficient.  Before  a  conviction  could  be  had,  the  state 
must  prove  two  facts:  Pirst,  possession  of  the  liquor  mentioned 
in  the  section  of  the  statute;  second,  the  intention  on  the  part 
of  the  defendant  to  violate  one,  or  all,  of  the  provisions  of  this 
statute.     It  is  never  necessary  for  the  prosecution  to  set  out  the 
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evidence  relied  upon  to  sustain  a  conviction,  nor  allege  the  par- 
ticular acts  in  which  the  crime  consists. 

We  are  not  unmindful  of  the  rule  that  where  a  statute  de- 
fines a  crime  in  general  terms,  such  as  murder,  arson,  burglary, 
etc.,  then  the  indictment  must  allege  the  particular  acts  which 
constitute  these  crimes  under  the  common  law,  but  that 
rule  has  Ho  application  to  the  case  at  bar.  A  diflPerent 
rule  prevails  where  the  crime  is  purely  statutory.  Haughn 
V,  State,  159  Ind.  413,  65  N.  E.  287,  59  L.  R. '  A.  789; 
State  V.  Oeorge,  93  X.  C.  567;  Commonwealth  v.  Gone,  2  Mass. 
132;  State  v.  Mcintosh,  92  N.  C.  794;  State  v.  Liles,  78  N.  C. 
496;  State  v.  Tisdale,  39  La.  Ann.  476,  2  South.  406;  Common- 
wealth  V.  Harris,  13  Allen  (Mass.)  534.  The  last-mentioned  case 
is  where  the  defendant  was  charged  with  setting  up  a  lottery,  and, 
in  disposing  of  the  objection  to  the  indictment,  the  court  said : 

"To  the  first  and  second  indictments  it  is  objected  that  the 
acts  done,  which  amount  to  the  setting  up  of  a  lottery,  should  be 
set  forth.  But  this  cannot  be  necessary.  It  is  never  requisite 
that  the  indictment  should  disclose  the  evidence  by  which  it  is 
to  be  supported.  The  acts  done,  wlien  all  combined,  only  com- 
pose the  one  act  of  setting  up  a  lottery,  which  is  made  an  offense 
by  the  statute;  and  we  think  this  offense  is  suflBciently  described 
by  using  the  words  of  the  statute.  The  tests  are  these :  If  every 
allegation  may  be  taken  to  be  true,  and  yet  the  defendant  be 
guilty  of  no  offense,  then  it  is  insufficient,  although  in  the  very 
words  of  the  statute.  But  when  by  using  the  words  of  the  stat- 
ute the  act  in  which  the  offense  consists  is  fully,  directly,  and 
expressly  alleged  without  any  uncertainty  or  ambiguity,  then  it 
is  sufficient  so  to  allege  it." 

If  it  be  necessary  to  allege  what  particular  provision  of  the 
statute  the  defendant  intended  to  violate,  then  it  would  be  neces- 
sary to  prove  it,  and  that  evidence  may  be  encountered  by  oppos- 
ing evidence,  and  if,  on  the  whole,  however  clear  the  proof  might 
be  of  the  possession  of  the  liquor  and  of  the  criminal  intent  and 
purpose,  yet,  if  it  was  evident  that  the  intention  was  to  violate 
some  provision  of  the  statute  not  mentioned  in  the  indictment,  or 
even  if  it  should  be  doubtful  whether  that  was  the  case,  the  de- 
fendant must  be  acquitted.     This  would  give  a  facility  to  the 
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commission  bf  crime  which  we  are  sure  the  statute  never  intended. 
It  would  enable  the  defendant,  by  proving  himself  guilty  of  a 
different  crime,  to  secure  his  acquittal  of  the  crime  for  which 
he  was  charged.  If  he  be  charged  with  having  possession  of  the 
liquor  with  the  intention  of  selling  the  same,  it  would  be  a  suffi- 
cient defense  to  prove  that  he  intended  to  barter  it,  or  give  it 
away,  or  ship  it  from  one  portion  of  the  state  to  another.  Such 
construction  would  not  only  furnish  a  facility  for  the  commis- 
sion of  crime,  but  it  would  render  ineffective  this  provision  of  the 
statute. 

Section  6697,  Snyder^s  Comp.  Laws  1909,  is  as  follows: 
"The  indictment  must  be  direct  and  certain  as  it  regards: 
(1)  The  party  charged.     (2)  The  offense  charged.     (3)  The  par- 
ticular circumstances  of  the  offense  charged,  when  they  are  nec- 
essary to  constitute  a  complete  offense.^' 

Section  6705  of  the  same  statute  is  as  follows: 
^^KTo  indictment  is  insufficient,  nor  can  the  trial,  judgment, 
or  other  proceedings  thereon  be  affected,  by  reason  of  a  defect 
or  imperfection  in  the  matter  of  form  which  does  not  tend  to  the 
prejudice  of  the  substantial  rights  of  the  defendant  upon  the 
merits.*' 

We  think  the  indictment  in  this  case  sufficient  under  the 
requirements  of  these  sections  of  the  statute.  The  offense  charged 
is  having  possession  of  the  liquor  with  the  intention  of  violating 
the  provisions  of  the  statute.  The  particular  circumstances  of 
the  offense  are  sufficiently  set  out  in  alleging  that  he  did  have 
the  possession,  with  such  intention,  and  pointing  out  the  identi- 
cal statute  he  intended  to  violate.  We  are  unable  to  understand 
in  what  way  he  could  have  been  prejudiced  on  the  merits  by  the 
failure  of  the  indictment  to  allege  what  particular  provisions 
he  intended  to  violate.  That  was  a  matter  peculiarly  within  Iiis 
own  knowledge,  and  proof  that  he  intended  to  violate  any  or  all 
of  the  provisions  would  warrant  a  conviction.  The  holding  in  the 
case  of  Michael  v.  State,  supra,  in  so  far  as  it  conflicts  with  the 
holding  here,  is  overruled. 

The  case  is  reversed  and  remanded,  with  directions  to  set 
3  Cr.— 33 
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aside  the  judgment  sustaining  the  demurrer  and  motion  to  qua«h, 
and  to  proceed  in  accordance  with  the  views  herein  expressed. 
FURMAN,  Presiding  Judge,  and  DOYLE,  Judge,  concur. 


Ex  parte  Wallace  Dodson. 
Ex  parte  Henry  Parris. 
Ex  parte  Fred  Walker. 

Nos.    473.    474.    475.     Opinion    Filed    February    28.    1910. 
(107   Pac.   450.) 

1.  INDICTMENT  AND  INFORMATION  —  Sustaining  Dsmurrsr— 
Holding  AoouMd  for  Grand  Jury — Powor  of  County  Court.  Ttie 
provision  of  IProcedure  Criminal,  section  6751,  Snyder's  St.:  "If 
the  demurrer  is  sustained,  the  Judgment  is  final  upon  the  in- 
dictment demurred  to,  and  Is  a  bar  to  another  prosecution  for 
the  same  offense,  unless  the  court,  being  of  opinion  that  the 
objection  on  which  the  demurrer  is  sustained  may  be  avoided 
in  a  new  indictment,  direct  the  case  to  be  resubmitted  to  the 
same  or  another  grand  Jury*' — has  no  application  to  misdemean- 
ors prosecuted  by  indictment,  transferred  to  a  county  court 

2.  SAME.  Where  a  demurrer  is  sustained  to  an  indictment,  charg- 
ing a  misdemeanor,  the  county  court  has  no  power  or  authority 
to  commit  the  defendant  to  await  the  action  of  a  grand  Jury. 

3.  SAME — Bar  to  Furthor  Prosocution.  The  sustaining  of  a  de- 
murrer to  an  indictment,  charging  a  misdemeanor,  is  no  bar  to 
a  subsequent  prosecution  by  information  for  the  same  offense. 
Owen  J.   Dissenting. 

(Syllabus   by  the  Court.) 

Application  of  Wallace  Dodson  and  others  for  a  writ  of  hahean 
corpus.    Writ  denied,  and  petitioners  remanded  to  custody. 

The  petitioners,  Wallace  Dodson,  Henry  Parris,  and  Fred 
Walker,  on  December  7,  1909,  filed  in  this  court  their  separate 
petitions,  each  duly  verified,  wherein  each  avers  that  he  is  un- 
lawfully restrained  of  his  liberty  by  one  James  S.  Sanders,  sheriff 
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of  Cherokee  county,  at  and  in  the  common  jail  of  said  county. 
And  for  the  reasons  stated  in  said  petitions,  each  petitioner  prays 
that  a  writ  of  habeas  corpus  be  allowed,  and  that  he  be  discharged 
from  such  uiilawful  imprisonment.  On  said  date  there  was  also 
filed  an  agreed  statement  of  facts,  as  follows : 

"Agreed  Statement  of  Pacts. 

"It  is  hereby  stipulated  and  expressly  agreed  by  and  between 
J.  I.  Coursey,  county  attorney  of  Cherokee  county,  state  of  Okla- 
homa, and  W.  P.  Thompson  and  Preston  S.  Davis,  attorneys  for 
the  petitioners  herein,  as  follows,  to  wit : 

"That  the  petitioner  Wallace  Dodson  was  indicted  by  the 
grand  jury  at  the  September  term  of  the  district  court  of  Cher- 
okee county,  Okla.,  charging  him  with  the  sales  of  intoxicating 
liquors  at  various  times  within  said  county  and  state;  said  indict- 
ments being  numbered  in  said  court  as  follows,  to  wit :  285,  359, 
358,  283,  286,  356,  278,  216,  360,  361,  284,  282,  357,  281,  363, 
and  364.  That  thereupon  said  district  court  transferred  to  the 
county  court  of  Cherokee  county  the  above-numbered  cases,  to- 
gether with  all  the  papers  and  a  portion  of  the  proceedings  there- 
in, which  were  filed  in  the  county  court,  and  numberec^  upon  the 
criminal  docket  of  said  county  court,  respectively,  as  follows:  521, 
584,  519,  522,  582,  514,  452,  586,  587,  520,  518,  583,  517,  589, 
and  590. 

"That  the  petitioner  Henry  Parris  was  indicted  by  the  grand 
jury  at  the  September  term  of  the  district  court  of  Cherokee 
county,  Okla.,  charging  him  with  the  sales  of  intoxicating  liquors 
at  various  times  within  said  county  and  state;  said  indictments 
being  numbered  in  said  court  as  follows,  to  wit:  236,  235,  237, 
238,  240.  That  thereupon  said  district  court  transferred  to  the 
county  court  of  Cherokee  county  the  above-numbered  cases,  to- 
gether with  all  the  papers  and  a  portion  of  the  proceedings  there- 
in, which  were  filed  in  the  county  court,  and  numbered  upon  the 
criminal  docket  of  said  county  court,  respectively,  as  follows: 
472,  471,  473,  and  476. 

"That  the  petitioner  Fred  Walker  was  indicted  by  the  grand 
jury  at  the  September  term  of  the  district  court  of  Cherokee 
county,  Okla.,  charging  him  with  the  sales  of  intoxicating  liquors 
at  various  times  within  said  county  and  state;  said  indictments 
being  numbered  in  said  court  as  follows,  to  wit:  246,  346,  253, 
'  347,  348,  345,  247,  249,  251,  250,  254,  352,  351,  353,  206,  241, 
350,  245,  244,  243,  242,  and  340.     That  thereupon  said  district 
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court  transferred  to  the  county  court  of  Cherokee  county  the 
above-numbered  cases,  together  with  all  the  papers  and  a  portion 
of  the  proceedings  therein,  which  were  filed  in  the  county  court, 
and  numbered  upon  the  criminal  docket  of  said  county  court,  re- 
spectively, as  follows:  482,  572,  489,  573,  574,  ^1,  483,  484, 
487,  486,  490,  578,  579,  443,  477,  576,  481,  480,  479,  478,  and 
566. 

*'That  thereafter  warrants  were  duly  issued  and  served  upon 
the  petitioners  in  each  of  the  above-enumerated  causes,  and  there- 
after said  petitioners  were  admitted  to  bail,  and  that  said  causes 
coming  on  to  be  heard  in  the  said  county  court,  and  said  peti- 
tioners being  called  upon  to  enter  their  pleas  to  the  said  indict- 
ments on  the  12th  day  of  November,  A.  D.  1909,  interposed  and 
filed  in  each  of  the  said  several  causes  a  demurrer  to  the  indict- 
ment; the  grounds  contained  and  set  forth  in  each  of  the  said 
several  demurrers  in  each  of  the  said  above-enumerated  causes  be- 
ing identically  the  same.  A  copy  of  one  of  said  demurrers  is 
hereto  attached,  herewith  filed,  marked  'Exhibit  A,^  and  made  a 
part  hereof. 

"That  thereafter,  and  upon  the  17th  day  of  November,  1909, 
said  demurters  came  on  to  be  beared  before  said  county  court,  and 
the  same  were  duly  argued,  pro  and  con,  and  thereafter  on  the 
19th  day  of  November,  1909,  the  court  sustained  each  and  all  of 
said  demurrers  to  said  indictments  in  said  cause,  and  entered  his 
order  to  that  effect  upon  the  minutes  of  the  court  in  each  of  the 
above-enumerated  causes;  said  order  being  the  same  in  each  case, 
a  copy  of  which  taken  from  said  minutes  being  hereto  attached, 
herewith  filed,  and  marked  'Exhibit  B,'  and  made  a  part  hereof. 
That  said  court  thereupon  discharged  the  petitioner  in  each  and 
every  case  and  exonerated  their  bail  therein.  That  said  court  did 
not  enter  any  order  whatever  directing  the  case  to  be  resubmitted 
to  the  same  or  to  another  grand  jury. 

"That  before  the  defendant  left  the  court-room  after  these 
proceedings  had  been  had  as  aforesaid,  the  county  attorney  filed  in- 
formations charging  these  petitioners  with  the  same  offenses  as 
were  charged  in  the  indictments  herein  above  mentioned  and 
enumerated;  said  informations  against  petitioner  Wallace  Dodson 
being  numbered  as  follows,  to  wit:  682,  686,  689,  697,  698, 
699,  700,  701,  702,  703,  704,  705,  720,  721,  722— which  said 
enumerated  informations  correspond  respectively  to  the  indict-, 
ments  charging  these  same  offenses  that  had  been  set  aside  as 
aforesaid  by  said  court  and  which  were  numbered  in  said  county 
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court  as  stated  and  set  forth  herein  above.  That  a  compared  list, 
showing  the  number  of  the  present  informations,  the  number  of 
the  indictments  in  the  county  court,  and  the  number  of  the  in- 
dictments in  the  district  court,  and  the  name  of  the  party  to 
whom  the  liquor  was  charged  to  have  been  sold,  and  the  dates  of 
said  sales  for  each  of  said  petitioners  in  these  said  several  enumer- 
ated causes  herein,  is  hereto  attached,  herewith  filed,  marked  'Ex- 
hibit C,'  and  made  a  part  hereof. 

"That  the  same  proceedings  were  had  as  to  the  petitioners 
Henry  Parris  and  Fred  Walker  as  were  had  in  the  cases  against 
the  petitioner  Wallace  Dodson,  as  set  forth  herein  above;  the  in- 
formations against  Henry  Parris  being  numbered  679,  694,  715, 
716,  and  717,  and  the  informations  against  Fred  Walker  being 
numbered  683,  687,  706,  707,  708,  709,  710,  711,  712,  713,  714, 
732,  733,  734,  735,  736,  737,  738,  739,  740,  741,  742,  743,  and 
744. 

"That  upon  these  informations  aforesaid  warrants  were  duly 
issued,  and  the  defendants  then  and  there  arrested  in  the  court- 
room on  the  said  19th  day  of  November,  1909,  and  the  defend- 
ants, being  unable  to  give  a  bond  of  $500,  which  was  required  by 
the  court  in  each  case,  were  committed  by  the  court  to  jail. 

"It  is  further  agreed  that  the  petitioners  herein  are  held  by 
James  S.  Sanders,  sheriff  of  Cherokee  county,  Okla.,  by  virtue  of 
commitments  issued  to  him  on  the  above  informations  and  the 
warrants  issued  thereon  in  each  of  the  above-numbered  cases  in 
the  said  county  court  out  of  the  said  county  court  of  said 
county,  which  commitments  are  regular  on  their  face,  com- 
manding the  said  sheriff  that  he  hold  the  said  petitioner^* 
in  default  of  bail  in  each  of  the  above-enumerated  causes, 
and  that  said  petitioners  were  duly  incarcerated  in  the  county  jail 
of  Cherokee  county,  Okla.,  where  they  have  been  confined  since 
the  said  19th  day  of  November,  1909. 

'T[t  is  hereby  agreed  that  the  personal  attendance  of  the  pe- 
titioners herein,  Wallace  Dodson,  Henry  Parris,  and  Fred  Walker, 
before  the  Criminal  Court  of  Appeals,  on  the  hearing  upon  these 
petitions  for  writs  of  habeas  corpus,  is  waived.  That  the  personal 
appearance  and  attendance  of  the  sheriff  of  Cherokee  county, 
Okla.,  James  S.  Sanders,  is  also  waived. 

"It  is  further  agreed  and  understood  that  the  issuance  of  the 
preliminary  writ  of  habeas  corpus  may  be  waived,  and  that  the 
matters  for  each  of  said  petitioners  may  be  set  down  for  hearing 
upon  the  merits  as  to  whether  they   be    finally    discharged   upon 
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writs  of  habeas  corpus  by  the  Criminal  Couri;  of  Appeals,  on  the 
6th  day  of  December,  A.  D.  1909. 

"It  is  hereby  agreed  that  the  above  agreed  statement  of  facts 
may  be  taken  and  considered  in  each  and  every  of  the  cases  here- 
in above  set  forth  and  enumerated,  and  that  the  decision  of  the 
Criminal  Court  of  Appeals  in  one  of  the  causes  shall  be  taken  and 
entered  of  record  in  each  of  said  enumerated  cases  herein. 

"Witness  our  hands  this  the  3d  day  of  December,  A.  D.  1909, 
at  Tahlequah,  Okla.  J.  I.  Coursey,  County  Attorney  for  Cher- 
okee County,  Oklahoma.  W.  P.  Thompson  and  Preston  8.  Davis, 
Attorneys  for  the  Petitioners.^^ 

"Exhibit  A. — Demurrer  to  Indictment. 

"Comes  now  the  defendant  and  moves  to  set  aside  the  indict- 
ment in  this  cause,  for  the  following  reasons  : 

"First.  That  the  allegations  of  the  indictment  do  not  con- 
stitute a  public  oflfense. 

"Second.  That  the  indictment  charges  more  than  one  of- 
fense in  one  count. 

"Third.  That  the  same  was  not  properly  transferred  under 
the  law  from  the  district  court  to  the  county  court. 

"Fourth.  That  the  transcript  does  not  show  that  there  was 
a  special  instruction  to  the  grand  jury  to  investigate  misdemean- 
ors properly  cognizable  by  the  county  court,  and  over  which  the 
county  court  has  sole  and  exclusive  jurisdiction. 

"Fifth.  That  no  instructions  to  the  grand  jury  authorizing 
it  to  make  investigations  as  to  crimes  over  which  the  county  court 
has  jurisdiction  were  given  by  the  district  court,  and  made  a  mat- 
ter of  record  as  shown  by  the  record  of  this  court  and  the  tran- 
script in  this  case. 

"Sixth.  That  the  county  court  has  no  jurisdiction  in  this 
case.^^  , 

The  court  fixed  the  amount  of  the  bail  bond  in  each  cas6  at 
$2,500,  upon  giving  of  which  the  petitioners  should  be  released 
pending  the  determination  of  their  respective  cases.  Fifteen  days 
were  allowed  to  file  briefs  on  behalf  of  petitioners,  and  the  state 
was  allowed  15  days  to  file  answering  briefs. 

\V.  P,  Thompson  and  Preston  S.  Davis,  for  petitioners. — 
Citing  People  r.  Jordan,  63  Cal.  "319,  and  Minn,  r.  Comfort,  22 
Minn.  271. 
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Fred  8.  Caldwell,  Counsel  to  the  Governor,  and  J.  L  Coursey, 
Co.  Atty.,  for  the  State.— Citing  Rea  v.  Staie,  3,  Okla.  269,  105 
Pae.  381. 

DOYLE,  Judge  (after  stating  the  facts  as  above).  The 
proposition  presented  by  this  proceeding  involves  a  singular  ques- 
tion of  practice  where  misdemeanors  are  prosecuted  by  indictment. 

The  criminal  procedure  act,  as  adopted  from  Oklahoma 
Territory,  provides: 

Section  6750,  Snyder's  St. : 

"Upon  considering  the  demurrer,  the  court  must  give  judg- 
ment either  sustaining  or  overruling  it,  and  an  order  to  that  effect 
must  be  entered  upon  the  minutes.^' 

Section  6751,  Snyder's  «t.: 

"If  the  demurrer  is  sustained,  the  judgment  is  final  upon  the 
indictment  demurred  to,  and  is  a  bar  to  another  prosecution  for 
the  same  offense,  unless  the  court,  being  of  opinion  that  the  ob- 
jection on  which  the  demurrer  is  sustained  may  be  avoided  in  a 
new  indictment,  direct  the  case  to  be  resubmitted  to  the  same  or 
another  grand  jury.'' 

Section  6752,  Snyder's  St. : 

"If  the  court  do  not  direct  the  case  to  be  resubmitted,  the 
defendant,  if  in  custody,  must  be  discharged,  or  if  admitted  to 
bail,  his  bail  is  exonerated,  or  if  he  have  deposited  money  instead 
of  bail,  the  money  must  be  refunded  to  him." 

Section  6753,  Snyder's  St.: 

"If  the  court  direct  that  the  case  be  resubmitted  anew,  the 
same  proceedings  must  be  had  thereon  as  are  prescribed  in  this 
act  or  in  sections  6741,  6742  and  6743." 

Action  7  of  article  3,  c.  48,  Sess.  Laws  1908,  provides: 

"For  the  trial  of  all  criminal  cases,  now,  or  hereafter  pend- 
ing, or  transferred  in  or  to  any  county  court,  for  the  trial  of  all 
civil  causes,  now,  or  hereafter  pending,  in  any  county  court,  the 
pleadings,  practice  and  procedure,  shall  be  the  same  as  that  of  the 
district  court." 

Counsel  for  petitioners  contend  in  their  brief  that : 

"In  these  cases,  the  county  court  having  the  authority  and 
power  to  make  such  orders  of  resubmission  the  same  as  the  dis- 
trict court,  but  failing  or  refusing,  it  is  to  be  presumed,  there- 
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fore,  that  said  court  did  not  consider  that  *the  objection  on  which 
the  demurrer  was  sustained  might  be  avoided  in  a  new  indict- 
ment/ and,  not  having  made  such  orders  of  resubmission,  the  said 
county  court  forever  lost  all  further  Jurisdiction,  power,  author- 
ity, and  control  over  any  further  or  subsequent  proceedings  in  said 
court  against  said  defendants  upon  the  same  offenses,  and 
also  lost  all  further  jurisdiction,  power,  and  authority  over 
the  subject-matter  or  cause  of  action  to  charge,  arrest,  hold, 
commit  to  jail,  or  in  any  manner  to  restrain  the  defendants 
of  their  liberty." 

And  further  argue  that: 

"In  these  cases  we  do  not  claim  that  we  have  ever  been  in 
jeopardy,  nor  do  we  contend  that  we  have  ever  been  acquitted, 
but  we  do  contend  in  all  seriousness  that  the  county  court  of 
Cherokee  county  was,  and  now  is,  for  the  reasons  already  stated 
herein,  without  any  jurisdiction  to  proceed  further  against  these 
defendants  upon  these  same  charges  under  these  informations. 
The  statute  says  they  shall  be  discharged,  and  the  statute  means 
what  it  says;  nothing  more,  nothing  less.  -Our  plea  and  conten- 
tion is  not  one  in  bar,  but  one  of  jurisdiction  only;  jurisdiction 
pure  and  simple;  jurisdiction  first,  last,  and  all  the  time.  Tlie 
defendants  have  their  choice  of  one  of  two  things,  namely,  remain 
in  jail  for  an  indefinite  period,  wait  for  trials  on  the  informations 
and  interpose  the  defense  of  a  plea  in  bar,  and  then  stay,  in  jail 
some  more  (for  the  agreed  statement  of  facts  shows  that  they  can- 
not give  the  bail  required  and  fixed  by  the  county  court),  and 
await  the  slow  process  of  appeal  to  procure  justice  and  their  lib- 
erty, or  raise  the  question  of  the  want  of  jurisdiction  of  the  county 
court  to  proceed  against  them  further  under  these  informations  by 
means  of  the  writ  of  habeas  corpus/' 

We  are  of  the  opinion  that  petitioners'  contention  is  not  well 
taken.  The  provisions  of  procedure  criminal  quoted  cannot  be 
extended  to  include  indictments  for  misdemeanors.  However,  as 
this  question  has  not  hitherto  been  formally  presented  on  appeal, 
we  will  not  consider  it. 

It  will  be  observed  that  section  6751,  supra,  requires  that  tiiC 
resubmission  must  be  made  to  a  grand  jury.  As  we  view  the  law, 
this  statute  can  have  no  application  to  misdemeanors  prosecuted 
by  indictment  in  county  courts,  for  the  reasons  that  such  courts 
are  without  power  or  authority  to  direct  a  submission  or  a  resub- 
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mission  of  a  case  to  a  grand  jury.   Section  6743,  Snyder's  St.,  pro- 
vides : 

*'If  the  court  direct  th^t  the  case  be  resubmitted  the  defend- 
ant, if  already  in  custody,  must  so  remain,  unless  he  be  admitted 
to  bail,  or  if  already  admitted  to  bail,  or  money  have  been  de- 
posited instead  thereof,  the  bail  or  money  is  answerable  for  the 
appearance  of  the  defendant  to  answer  a  new  indictment.  Unless 
a  new  indictment  is  found  before  the  next  grand  jury  of  the 
county  is  discharged,  the  court  must,  on  the  discharge  of  such 
grand  jury,  make  the  order  prescribed  in  the  preceding  section." 

Prosecutions  for  misdemeanors  may  be  by  indictment  or  in- 
formation, as  they  are  concurrent  remedies.  Section  18  of  the 
Bill  of  Rights,  in  part,  provides : 

"A  grand  jury  shall  be  convened  upon  the  order  of  a  judge 
of  a  court  having  the  power  to  try  and  determine  felonies,  upon 
his  own  motion;  or  such  grand  jury  shall  be  ordered  by  such 
judge  upon  the  filing  of  a  petition  therefor  signed  by  one  hundred 
resident  taxpayers  of  the  county;  when  so  assembled  such  grand 
jury  shall  have  power  to  investigate  and  return  indictments  for 
all  character,  and  grades  of  crime.'' 

Section  6751,  supra,  is  clearly  repugnant  to  this  provision  of 
the  Constitution;  both  cannot  operate  together.  Under  the  con- 
titutional  provision,  the  convening  of  a  grand  jury  is  an  uncertain 
and  undetermined  matter,  and  should  the  county  court,  upon 
sustaining  a  demurrer,  direct  that  the  case  be  resubmitted  anew, 
the  defendant,  if  already  in  custody,  must  so  remain  unless  he  be 
admitted  to  bail,  or,  if  already  admitted  to  bail,  the  bail  is  an- 
swerable only  for  his  appearance  to  answer  to  a  new  indictment. 
What  certainty  is  there  that  the  defendant  would  not  spend  the 
lemainder  of  his  natural  life  in  jail?  The  county  court  cannot 
order  that  a  grand  jury  be  convened,  and  it  is  thus  without  power 
to  afford  the  defendant  the  investigation  for  which  he  has  been 
detained  in  custody.  The  district  judge  may  convene  a  grand 
jury  on  his  own  motion  or  upon  a  proper  petition;  but,  if  a  grand 
jury  should  be  convened,  what  authority  would  a  county  court 
have  over  the  same?  And  how  could  a  county  court  enforce  its* 
order  that  a  defendant's  case  be  resubmitted  to  such  grand  jury? 
Thus  the  period  of  defendants'    incarceration    for    want    of    bail 
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would  not  depend  upon  the  time  or  the  happening  of  any  certain 
event,  but  would  be  subject  to  the  aforesaid  indefinite  and  uncer- 
tain contingencies. 

Our  Constitution  provides  (section  20,  Bill  of  Rights) : 
"In  all  criminal  prosecutions  the  accused  shall  have  the  right 
to  a  speedy  and  public  trial,  by  an  impartial  jury  of  the  county  in 
which  the  crime  shall  have  been  committed." 

An  order  directing  the  resubmission  of  a  caae  to  a  grand  jury 
by  a  county  court  would  be  a  denial  of  this  constitutional  guar- 
anty. No  court  in  this  state  has  the  power  to  commit  a  defendant 
indefinitely.  As  was  said  by  Chancellor  Pirtle,  in  Ex  parte  Alex- 
ander,  2  Am.  Law  Reg.  44: 

"A  freeman  should  never,  by  the  laws  of  freemen,  be  placed 
in  such  a  dreary  uncertainty  of  imprisonment  as  that,  when  he 
inquires  of  the  'law  of  the  land,'  it  cannot  tell  him  when  it  shall 
end." 

On  the  other  hand,  it  certainly  cannot  be  claimed  with  any 
show  of  reason  that  in  such  cases  the  county  court  may  direct  the 
county  attorney  to  file  an  information  against  the  defendant.  Our 
law  makes  no  such  provision. 

A  proposition  very  similar  to  the  question  in  the  cases  at  bar 
was  considered  by  this  court  in  the  case  of  Rea  v.  State,  ante,  p. 
269,  105  Pac.  381,  wherein  section  6690,  Snyder's  St.,  was  con- 
strued.    Said  section  provides: 

"The  dismissal  of  the  charge  does  not,  however,  prevent  its 
being  again  submitted  to  a  grand  jury  as  often  as  the  court  may 
so  direct.  But  without  such  direction  it  cannot  be  again  sub- 
mitted." 

In  the  Rea  Case  the  defendant  filed  a  motion  to  quash  the 
information  on  the  ground  the  identical  offense  charged  therein 
had  been  previously  investigated  by  the  grand  jury,  and  such 
charge  had  been  by  said  grand  jury  dismissed.  An  indictment 
was  returned  without  an  order  of  the  court  directing  the  resub- 
mission of  the  case.    This  court  there  held: 

"This  statute  has  no  application  to  offenses  prosecuted  by  in- 
formation, and  the  court  did  not  err  in  overruling  the  motion  to 
quash  the  information  upon  this  ground." 
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If  the  construction  contended  for  by  the  petitioners  should 
prevail,  then,  in  every  case  of  a  defective  indictment  for  a  mis- 
demeanor, it  would  only  be  necessary  for  the  defendant  to  have  a 
demurrer  sustained  in  the  county  court,  and  he  would  have  placed 
as  efiEectual  a  bar  to  any  further  prosecution  for  that  offense  as  a 
trial  and  verdict  of  acquittal  would  be.  For  the  reasons  stated, 
the  doctrine,  that'  to  have  a  second  prosecution  in  cases  of  de- 
murrer sustained,  depends  upon  the  judicial  opinion  of  the  court, 
that  the  objections  raised  by  the  demurrer  may  be  avoided  on  a 
new  indictment,  and,  in  the  absence  of  such  opinion  or  finding  by 
the  court,  the  prosecution  for  that  offense  is  at  end,  has  no  appli- 
cation in  cases  of  misdemeanors  prosecuted  by  indictment  in 
county  courts. 

The  demurrers  filed  show  that  the  objections  made  are  not 
in  bar  to  a  future  prosecution.  As  a  matter  of  good  practice, 
upon  sustaining  a  demurrer  to  an  indictment  or  a  dismissal  there- 
of, in  the  county  court,  the  reasons  for  sustaining  the  demurrer 
or  of  the  dismissal  should  be  entered  upon  the  minutes.  Our 
Criminal  Procedure  provides  generally  (section  7052,  Snyder^s 
St.): 

"An  order  for  the  dismissal  of  the  action,  as  provided  in  this 
chapter,  is  not  a  bar  to  any  other  prosecution  for  the  same 
oifense.^^ 

As  we  view  the  law,  the  former  indictment,  the  demurrer, 
and  the  judgment  sustaining  it  in  each  of  these  cases — and  it  is 
admitted  that  each  offense  is  identical,  as  the  same  now  charged  by 
information — do  not  constitute  a  bar  to  the  further  prosecution  of 
said  offenses  by  the  informations  filed,  and  the  county  court  of 
Cherokee  county  has  full  jurisdiction  of  the  offenses  now  pending 
on  said  informations.  ^ 

For  the  reaons  stated,  the  writ  of  habeas  corpus  is  denied  in 
each  of  said  cases,  and  the  petitioners  are  remanded  to  the  custody 
of  the  sheriff  of  Cherokee  county. 

FURMAN,  Pbesiding  Judge,  concurs. 


Digitized  by  VnOOQ IC 


524  3  '  Oklahoma  Criminal  Reports. 

Dissenting   Opinion. 

'OWEN,  Judge  (dissenting).  I  am  unable  to  agree  with  the 
conclusions  reached  by  my  colleagues  in  this  case.  The  section  of 
the  statute  referred  to  is  as  follows: 

"If  the  demurrer  is  sustained,  the  judgment  is  final  upon  tlie 
indictment  demurred  to,  and  is  a  bar  to  another  prosecution  for 
the  same  offense,  unless  the  court,  being  of  opinion  that  the  ob- 
jection on  which  the  demurrer  is  sustained  may  be  avoided  in  a 
new  indictment,  direct  the  case  to  be  resubmitted  to  the  same  or 
another  grand  jury."  (Section  6751,  Snyder's  Comp.  Laws 
1909.) 

I  cannot  agree  that  this  section  has  no  application  to  pros- 
ecutions for  misdemeanors  by  indictment.  Section  3989,  Sny- 
der's Comp.  Laws  1909  (Sess.  Laws  1907-08,  p.  474),  is  as  fol- 
lows: 

"For  the  trial  of  all  criminal  cases,  now,  or  hereafter  pend- 
ing, or  transferred  in  or  to  any  county  court,  and  for  the  trial  of 
all  civil  causes,  now,  or  hereafter  pending  in  any  county  court, 
the  pleadings,  practice  and  procedure  shall  be  the  same  as  that  of 
the  district  court." 

If  this  section  has  any  meaning  whatever,  the  county  court 
must  proceed  in  exactly  the  same  manner  as  the  district  court 
would  in  a  like  case,  and  this  is  true  after  sustaining  a  demurrer 
as  well  as  before.  In  my  opinion,  section  6751  either  applies  to 
prosecutions  for  misdemeanors,  as  well  as  felonies,  or  is  unconsti- 
tutional. If  it  is  repugnant  to  fhe  provisions  of  the  Constitution 
authorizing  prosecutions  by  information,  it  can  have  no  applica- 
tion in  any  case,  for  the  reason  that  the  procedure  is  identical  in 
both  the  county  and  district  courts. 

This  court  said,  in  the  case  of  Canard  v,  StatCf  2  Okla.  Cr. 
505,  103  Pac.  737: 

"We  understand  the  rules  governing  prosecutions  by  infor- 
mations to  be  identical  to  those  covering  prosecutions  by  indict- 
ment.'' 

I  understand  the  rule  to  be,  in  construing  a  statute  with  ref- 
erence to  the  Constitution,  the  courts  will  not  construe  the  statute 
so  as  to  make  it  conflict  with  the  Constitution,  but  rather  put 
such  interpretation  upon  it  as  will  avoid  conflict,  if  such  construc- 
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tion  be  posSible.  It  is  the  duty  of  the  court  to  construe  a  statute 
as  not  being  in  conflict  with  the  Constitution,  if  that  construction 
can  reasonably  be  arrived  at.  This  rule  was  announced  in  the 
case  of  Ogden  t\  Saunders,  12  Wheat.  215,  6  L.  Ed.  606.  In  that 
case  the  court  said: 

*'They  are  not  only  to  be  presumed  to  be  constitutional,  but 
the  authority  of  this  court  to  declare  them  void  will  only  be  re- 
sorted to  in  a  clear  case  of  conflict." 

In  the  case  at  bar,  I  do  not  believe  it  necessary  to  declare  the 
statute  in  conflict  with  the  Constitution.  Certainly  there  is  no 
clear  case  of  conflict.  Our  Criminal  Procedure  Code  was  adopted 
from  California.  At  the  time  of  the  adoption  (1890),  prosecu- 
tions could  be  had  in  the  territorial  cou'rts  of  record  by  indict- 
ment only.  Section  6751,  supra,  refers  only  to  indictment.  This 
section  appeared  in  the  California  Code  before  adoption  as  fol- 
lows : 

"If  the  demurrer  is  allowed,  the  judgment  is  final  upon  the 
indictment  or  information  demurred  to,  and  is  a  bar  to  another 
prosecution  for  the  same  offense,  unless  the  court,  being  of  the 
opinion  that  the  objection  on  which  the  demurrer  is  allowed  may 
be  avoided  in  a  new  indictment  or  information,  direct  the  case  to 
be  submitted  to  the  same  or  another  grand  jury,  or  directs  a  new 
information  to  be  filed.     *     *     *" 

It  will  be  observed  that  this  section  differs  from  ours  only  in 
that  it  uses  the  words  "or  information"  in  addition  to  the  word 
"indictment."  The  purpose  of  that  section  is  to  give  to  the  court 
passing  on  the  demurrer  the  power  to  determine  whether  further 
prosecution  shall  be  had.  There  is  every  reason  for  giving  the 
court  the  power  to  determine  whether  the  prosecution  is  meri- 
torious and  should  continue.  If  for  any  reason  a  subsequent  in- 
dictment or  information  could  not  cure  the  objection  on  which  the 
demurrer  is  allowed,  both  the  county  and  the  defendant  should 
be  saved  the  costs  and  annoyance  of  a  subsequent  prosecution 
based  on  the  same  facts.  It  should  not  be  left  optional  with  the 
county  attorney  whether  he  continue  further  prosecution.  He  has 
dischaVged  his  duty  when  he  reports  the  facts  to  the  court  in  an 
indictment  or  information,  and  then  it  becomes  the  court's  duty 
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to  determine  whether  the  facts  alleged  warrant  the  prosecution. 
If  he  sustains  the  demurrer^  he  may  direct  the  case  to  be  resub- 
mitted to  a  grand  jiiry,  or  he  may  direct  the  case  to  be  prosecuted 
by  information.  The  mere  fact  that  the  county  attorney  might 
not  be  possessed  with  sufficient  personal  knowledge  to  verify  the  in- 
formation, as  required  by  the  Constitution,  does  not  change  the 
law  of  procedure.  Suffice  it  to  say  in  the  case  at  bar  he  did  file 
informations.  We  are  not  trying  the  case  on  an  imaginary  con- 
dition. This  court  has  no  power  to  make  laws  or  supply  the  de- 
ficiencies of  the  statute.  We  have  discharged  our  duty  when  we 
construe  the  law  as  it  is  written.  It  is  for  the  Legislature  to  en- 
act a  Code  that  will  meet  all  emergencies. 

It  cannot  be  contended  the  court  has  not  the  power  to  direct 
the  case  to  be  prosecuted  by  information.  The  grant  of  power 
to  determine  whether  prosecutions  should  be  had  carries  with  it 
all  the  powers  to  secure  a  prosecution  according  to  law.  As  was 
said  by  the  presiding  judge  of  this  court  in  the  case  of  Ex  parte 
Johnson,  1  Okla.  Cr.  286,  97  Pac.  1023 : 

"The  grant  of  power  to  do  a  certain  thing  necessarily  carries 
with  it  the  power  to  do  all  things  which  are  necessary  to  the  full 
accomplishment  of  the  purpose  had  in  view  in  granting  the  orig- 
inal power.  To  say  that  the  court  can  direct  a  resubmission  <)f  a 
case  to  a  subsequent  grand  jury,  but  is  without  power  to  hold  the 
defendant  in  custody,  or  on  bail^  to  answer  an  indictment 
which  may  be  found,  is  to  so  construe  the  law  as  to  result  in  its 
defeat,  and  thus  render  it  absurd  and  abortive.  It  is  a  familiar 
principle  of  law  that  a  statute  must  never  be  so  construed  as  to 
defeat  the  plain  purpose  which  it  has  in  view.*^ 

Section  17  of  the  Bill  of  Right  (section  2^  Bunn's  Ann.  Ed.) 
authorizes  prosecutions  by  information  as  well  as  by  indictment, 
and,  taken  with  section  6751,  supra,  gives  us  the  procedure  as  it 
was  in  California  prior  to  the  adoption  of  the  statute  in  Okla- 
homa Territory.  This  statute  was  construed  by  the  Supreme 
Court  of  California  in  the  case  of  People  v,  Jordan,  63  Cal.,  219. 
In  that  case,  pending  a  demurrer  to  an  information,  a  new  in- 
formation was  filed.  Afterwards  a  demurrer  was  sustained,  but 
no  order  was  made  directing  the  filing  of  a  new  information.  The 
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Supreme  Court  held  that  the  judgment  sustaining  the  demurrer 
tp  the  first  information  was  a  bar  to  another  prosecution^  ufting 
the  following,  language : 

"It  makes  no  difference  that  the  second  information  was  filed 
before  the  judgment  on  demurrer  was  rendered.  There  being  no 
direction  for  a  new  information  or  resubmission,  it  became  and 
was  a  bar  to  another  prosecution  for  the  same  offense.  The  Leg- 
islature seem,  in  the  section  referred  to,  to  have  made  a  second 
proeeeution  in  case  of  demurrer  sustained  depend  upon  the 
judicial  opinion  of  the  court  that  the  objection  raised  By  the  de- 
murrer may  be  avoided  on  a  new  information ;  and,  in  the  absence 
of  such  opinion,  the  prosecution  for  that  offense  is  at  an  end.'' 

In  the  case  of  Ex  parte  Williams,  reported  in  116  Cal.  512, 
48  Pac.  499,  this  section  was  again  construed  by  the  Supreme 
Court.  The  petitioner  sought  for  discharge  on  habeas  corpus  on 
the  following  facts:  "To  the  indictment  charging  him  with 
forgery  he  interposed  a  demurrer,  which  demurrer  was  by  the 
court  sustained,  Vith  leave  to  the  district  attorney  to  file  a  new 
information.'"     The  syllabus  by  the  court  is  as  follows: 

"Under  section  1008  of  the  Penal  Code,  the  allowance  of  a 
demurrer  to  an  information  or  indictment  is  a  bar  to  another 
prosecution  for  the  same  offense,  unless  the  court,  being  of  opinion 
that  tlie  objection  may  be  avoided  by  a  new  indictment  or  infor- 
mation, directs  the  case  to  be  submitted  to  another  grand  jury  or 
directs  a  new  information  to  be  filed;  and  where,  upon  sustaining 
a  demurrer  to  an  information,  the  court  merely  sustains  it,  Vith 
leave  to  the  district  attorney  to  file  a  new  information,'  such  per- 
missive order  is  not  equivalent  to  the  direction  or  command  con- 
templated by  that  section,  the  prosecution  is  at  an  end,  and  the 
prisoner  cannot  be  held  for  trial  under  a  new  information,  and 
will  be  discharged  from  custody  upon  habeas  corpus," 

Under  a  similar  statute,  the  Supreme  Court  of  Utah,  in  the 
case  of  State  v.  Crook,  16  Utah,  212,  51  Pac.  1091,  said: 

"The  defendant's  plea  of  former  acquittal  of  the  same  of- 
fense charged  in  the  information,  by  the  judgment  of  the  court 
sustaining  the  demurrer,  and  ordering  the  defendant  discharged, 
witliout  making  an  order  directing  another  information  to  be  filed, 
or  that  the  cause  be  submitted  to  the  grand  jury,  was,  under  the 
facts  shown,  a  sufficient  plea  of  former  acquittal,  and  a  bar  to  a 
prosecution  under  the  third  information  filed.     The  information 
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to  which  the  demurrer  was  sustained  and  the  information  upon 
which  the  defendant  was  tried  stated  the  8ame  identical  offense. 
The  identity  of  the  parties  was  admitted.  We  are  of  the  opinion 
that  the  instruction  of  the  court  to  the  jury,  to  the  effect  that 
the  judgment  of  the  court  in  sustaining  the  demurrer  to  the  sec- 
ond information  and  discharging  the  defendant  thereon,  without 
an  order  directing  another  information  to  be  filed,  would  not 
amount  to  an  acquittal  of  the  defendant  on  that  information,  and 
the  jury  should  so  find,  was  error/* 

There  is  ample  provision  in  the  statute  for  dismissing  an  in- 
dictment by  motion.  Section  6690,  Snyder^s  Comp.  Laws  1909, 
provides : 

"An  order  to  set  aside  an  indictment,  as  provided  in  this 
chapter,  is  no  bar  to  a  further  prosecution  for  the  same  offense.*' 

The  statute  makes  a  difference  between  setting  aside  the  in- 
dictment on  motion  and  sustaining  a  demurrer  to  an  indictment. 
The  statute  specifically  makes  the  sustaining  of  a  demurrer  to  an 
indictment  a  bar  to  another  offense^,  "unless  the  court  be  of  the 
opinion  that  the  objection  on  which  the  demurrer  is  allowed  may 
be  avoided  in  a  new  indictment." 

In  my  opinion  it  is  not  necessary  to  hold  section  6751  in  con- 
flict with  the  Constitution.  On  the  contrary,  it  is  enlarged  by  the 
provision  of  tlie  Constitution  permittinsr  prosecutions  by  informa- 
tion, and  where  an  indictment  for  misdemeanor  has  been  trans- 
fenced  to  the  county  court,  and  the  defendant  has  filed  a  demur- 
rer, it  is  the  duty  of  the  court  in  sustaining  the  demurrer  to 
determine  whether  further  prosecution  shall  be  had,  and,  if  in  the 
opinion  of  the  court  the  objection  to  the  indictment  may  be 
avoided  in  a  new  indictment  or  information,  to  direct  that  the 
defendant  be  held,  and  that  the  county  attorney  proceed  by  infor- 
mation. The  court  did  not  do  this,  but  ordered  the  defendant 
dischfirged. 

In  my  opinion  the  application  for  writ  of  Jiabeas  corpus 
should  be  granted. 
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Otto  Bauer  v.  State. 

No.  A -59.     Opinion  Filed  February   28,   1910. 
(107   Pac.   525.) 

1.  EVIDENCE — ^Acts  of  Conspirators.  The  existence  of  a  conspira- 
cy beingr  proved,  the  act  of  any  one  engaged  in  such  conspiracy 
is  competent  evidence  against  those  with  whom  he  co-operated; 
but  the  declarations  of  a  person  unconnected  with  the  defendant 
on  trial,  and  not  part  of  the  rss  gsstas,  cannot  be  admitted. 

2.  INSTRUCTIONS^Intimating  Quilt  of  Aecussd.  An  instructioi) 
couched  ha  language  which  implies  the  expectation  of  the  court 
that  a  verdict  of  guilty  will  be  returned,  or  an  intimation  that 
it  is  the  duty  of  the  Jury  to  convict,  or  which  tends  to  shift  the 
burden  of  proof,  is  Improper. 

(Syllabus  by  the  Court) 

Error  from   District  Court,  Washita  County;  James  R.  Tolbert, 

Judge. 

The  plaintiff  in  error.  Otto  Bauer,  was  tried  at  the  June 
term,  1908,  in  the  district  court  of  Washita  county,  on  a  charge 
of  asault  with  intent  to  kill.  He  was  convicted  of  assault  to  do 
bodily  harm.  The  case  is  before  us  on  appeal.  Reversed  and  re- 
manded. 

Massingale  <&  Duff,  for  plaintiff  in  error. — Citing:  21  A.  & 
E.  Enc.  L.  224;  State  v.  Hawley  (Conn.)  37  Atl.  420;  Keiih  v. 
State  (Ind.)  61  N.  E.  719;  State  v.  Laque  (La.)  6  South.  787; 
Woolfolk  V,  State  (Ga.)  8  South.  724;  State  v.  May  (Mo.)  43 
S.  W.  637. 

Charles  West,  Atty.  Gen.,  and  Chas.  Ij.  Moore,  Asst.  Atty. 
Gen.,  for  the  State. 

OWEN,  Judge.  The  assignments  of  error  urged  are  directed 
to  the  actions  of  the  trial  court  in  admitting,  over  the  objection  of 
the  defendant,  proof  of  threats  made  by  Lee  Southworth,  and  a 
portion  of  the  intructions  given  by  the  court. 

The  facts  disclosed  by  the  record  are,  briefly:     The  person 
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on  whom  the  assault  was  made  was  tlie  marshal  of  the  town  of 
Cordell.  He  had  had  trouble,  at  various  times,  with  the  defend- 
ant, and  also  with  Lee  Southworth,  who  was  a  brother-in-law  of 
the  defendant.  Several  months  pwor  to  the  assault  in  this  ease, 
Southworth  had  made  threats  against  the  marshal.  On  the  night 
of  the  assault  the  defendant  went  to  a  pool  hall,  where  he  had  pre- 
viously understood  the  marshal  was,  and  invited  him  to  go  to  a 
restaurant.  On  arriving  at  the  restaurant  the  defendant  opened 
the  door,  and  said  to  the  marshal,  "Here  sits  a  man  who  will  call 
you  a  horse  thief,  and  not  take  it  back."  This  brought  on  a  con- 
troversy between  the  marshal  and  Southworth,  during  which 
Southworth  was  killed.  The  marshal  started  to  leave  the  place  of 
the  difficulty,  and  the  defendant's  brother,  who  was  unarmed,  fol- 
lowed him  a  few  yards,  and  caught  him  and  began  to  hollow  for 
help.  The  defendant,  with  an  open  knife  in  his  hand,  ran  to  his 
brother  and  the  marshal;  the  three  grappling  in  a  struggle  in 
which  the  defendant  cut  the  marshal  a  number  of  times. 

It  is  unnecessary  to  set  out  the  various  threats  made  by 
Southworth,  and  proven  over  the  objection  of  the  defendant.  They 
were  all  made  several  months  previous  to  the  time  of  the  assault, 
and  none  of  them  in  the  presence  of  the  defendant.  The  only 
theory  upon  which  such  threats  could  possibly  have  been  admis- 
sible was  that  a  conspiracy  existed  between  the  defendant  and 
Southworth  to  assault  the  marshal.  The  existence  of  a  conspiracy 
being  proven,  the  action  of  any  one  engaging  in  such  conspiracy, 
though  not  on  his  trial,  would  be  competent  evidence  to  criminate 
those  with  whom  he  co-operated.  But  in  this  case  the  proof  was 
not  sufficient  to  establish  a  conspiracy.  The  mere  fact  that  both 
Southworth  and  the  defendant  entertained  ill  feeling  against  the 
marshal  is  not  sufficient  proof  of  a  conspiracy,  and  the  additional 
fact  that  the  defendant,  without  the  knowledge  of  Southworth, 
brought  about  a  meeting  between  the  marshal  and  Southworth,  for 
the  purpose  of  bringing  on  a  difficulty  between  them,  is  not  suffi- 
cient to  establish  a  conspiracy.  A  "conspiracy"  is  a  combination 
of  two  or  more  persons  by  concerted  action  to  accomplish  some 
criminal  or  unlawful  purpose*    There  is  no  proof  here  that  there 
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was  any  combination,  agreement,  or  understanding  between  South- 
worth  and  the  defendant.  The  defendant  in  all  probability  knew 
that  Southworth  and  the  marshal  were  enemies,  and  that  upon 
their  meeting  a  diflSeulty  was  probable,  yet  this  would  not  con- 
stitute such  proof  of  a  conspiracy  as  would  render  the  threats  of 
Southworth,  made  many  months  previous  to  the  difficulty,  com- 
petent evidence  against  the  defendant.  It  is  easy  to  conceive  that 
such  testimony  must  have  had  a  prejudicial  effect  against  the  de- 
fendant in  creating  the  impression  that  bad  blood  existed  between 
Southworth,  the  defendant,  and  the  marshal.  The  issue  in  this 
case  is  the  motive,  intent,  and  purpose  of  the  defendant  in  making 
the  assault,  and  any  difficulty,  ill  feeling,  or  controversy  between 
Southworth  and  the  marshal  is  not  material  in  this  case,  unless  it 
was  part  of  the  res  gestae,  or  the  defendant  was  in  some  way  con- 
nected with  it.  The  threats  made  by  Southworth  are  no  proof  of 
a  conspiracy  between  Southworth  and  the  defendant,  and  until 
such  conspiracy  is  proven,  these  threats  are  not  admissible.  South- 
worth  was  unarmed.  The  defendant  was  armed  with  an  ordinary 
pocketknife.  These  circumstances,  when  considered  with  the  evi- 
dence which  discloses  that  the  marshal,  at  the  time  of  the  previous 
difficulties  with  the  defendant,  was  armed  with  a  policeman's  billy 
and  a  six-shooter  rebut  any  presumption  of  a  conspiracy 
to  assault.  If  a  conspiracy  had  existed  between  these  brothers- 
in-law  to  assault  the  marshal,  it  is  not  unreasonable  to  sup- 
pose thejl  'Would  .have  come  -armed  .equally  as  well  as 
they  knew  t*he  marshal  to  go.  The  rule  announced  here  as  to 
threats  is  so  well  settled  that  we  deem  it  unnecessary  to  quote  au- 
thorities. Among  the  best  considered  cases  might  be  mentioned 
the  following:  State  v.  May,  142  Mo.  135,  43  S.  W.  637;  Wool^ 
folk  V,  State,  81  Ga.  151,  8  S.  E.  24;  Keith  v.  State,  157  Ind. 
376,  61  X.  E.  719;  State  v,  Hawley,  63  Conn.  47,  27  Atl.  420; 
State  r.  Porter,  32  Or.  135,  49  Pac.  964;  21  Cyc.  923. 

That  portion  of  the  instructions  excepted  to  are  as  follows: 
"If  in  your  deliberations  you  are  unable  to  find  the  defendant 
guilty  of  the  crime  of  attempt  to  kill,  as  charged  in  the  indict- 
ment, you  should  then  consider  the  evidence  as  applied  to  the  next 
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lower  degree  of  sai'd  crime,  to  wit,  assault  with  a  dangerous 
weapon.  *  *  ♦  You  are  further  instructed  that,  if  in  consid- 
eration of  the  evidence  in  this  case,  under  the  instructions  of  the 
court,  you  are  unable  to  find  the  defendant  guilty  of  an  attempt 
to  kill,  and  are  also  unable  to  find  him  guilty  of  an  assault  to  do 
bodily  harm,  you  should  then  consider  the  evidence,  under  the  in- 
structions of  the  court,  to  determine  whether  or  not  the  defend- 
ant is  guilty  of  assault  and  battery  upon  the  said  complaining 
witness ;  and,  if  in  the  consideration  of  the  evidence  you  find  that 
the  defendant,  at  the  time  and  place  stated  in  the  indictment, 
did  assault  the  said  complaining  witness  by  cutting  him  a<« 
charged  in  the  indictment,  without  intent  to  kill  or  commit  great 
bodily  harm  upon  him,  and  that  such  assault  and  batter}^  was  of 
a  character  not  likely  to  produce  great  bodily  harm,  and  was  done 
without  intent  to  kill  or  do  great  bodily  harm,  you  should  in  such 
case  find  the  defendant  guilty  of  assault  and  battery,  unless  you 
find  that  such  assault  and  battery  committed  was  justifiable,  in 
which  case  you  should  find  the  defendant  ^Not  guilty.'^' 

Tf  will  be  noticed  that  the  language  of  the  court  is,  'TTf  in 
your  deliberations  you  are  unable  to  find  the  defendant  guilty/' 
This  might  have  been  understood  by  the  jury  that  the  court  ex- 
pected a  verdict  of  guilty,  or  construed  as  an  intimation  that  it 
was  the  duty  of  the.  jury  under  the  evidence  to  find  the  defend- 
ant guilty.  The  jury  should  have  been  told  if,  after  a  fair  and 
impartial  consideration  of  all  of  the  evidence  in  the  case,  they 
were  not  convinced  beyond  a  reasonable  doubt  of  the  defendant's 
guilt,  as  charged  in  the  indictment,  then  it  would  be  their  duty 
to  consider  as  to  whether  he  was  guilty  of  the  next  Ipwer  offense 
embraced  in  the  charge.  It  is  never  the  duty  of  the  jury  to  ;ion- 
vict  the  defendant  until,  after  a  fair  and  impartial  consideration 
of  all  the  evidence  and  circumstances,  they  are  convinced  beyond 
a  reasonable  doubt  of  his  guilt.  The  instructions  complained  of 
ere  objectionable  for  the  further  reason  that  the  language  *TJnless 
you  find  that  such  assault  and  battery  committed  was  justifiable, 
in  which  case  you  should  find  the  defendant  *Not  guilty,' "  tends 
to  shift  the  burden  of  proof.  If  the  jury  had  any  reasonable  doubt 
as  to  whether  the  assault  and  battery  was  justifiable,  it  was  their 
duty  to  acquit.     It  was  not  incumbent  upon  the  jury  to  find  af- 


Digitized  by  VnOOQ IC 


Hunter  v.  State.  533 


Syllabus. 


finnatively  that  such  assault  and  battery  was  justifiable,  before 
they  would  acquit  the  defendant. 

For  the  reasons  pointed  out,  the  case  is  reversed  and  re- 
manded, with  directions  to  grant  the  defendant  a  new  trial. 

FUKMAN,  Presiding  Judge,  and  DOYLE,  Judge,  concur. 


Alf  Hunter  v.  State. 

N'o.   A- 4  39.     Opinion   Filed    March    4.    1910. 
(107   Pac.   444.) 

1.  APPEAL — R«oord — Amendment  of  Case- Made.  Where  a  writ  of 
certiorari  is  asked  to  complete  the  record  on  appeal,  bv  adding 
thereto  the  examination  of  the  trial  jurors  on  their  voir  dire, 
and  it  appears  that  the  case-made  was  settled  without  sug- 
gesting  this  amendment,  the  application  will  be  denied. 

2.  ARRAIGNMENT  AND   PLEAS— Withdrawal   of   Plea  to    Demur. 

An  application  for  leavQ  to  withdraw*  a  plea  for  the  purpose  of 
filing  demurrer  is  properly  denied,  where  no  demurrer  is  prer 
sented,  and  no  defect  in  the  indictment  is  pointed  out. 

3.  SAME  —  Leave  to  Withdraw  Plea  —  Discretion  of  Court. 
The  defendant  having  entered  a  plea  of  not  guilty,  when 
the  case  was  called  for  trial  asked  leave  to  withdraw  his 
plea,  for  the  purpose  of  presenting  a  motion  to  set  aside  the 
indictment,  which  motion  alleged  mere  conclusions  of  law,  and 
was  not  verified.  Held  that,  where  it  is  plain  that  substantial 
justice  will  not  be  promoted  nor  rights  of  the  defendant  pre- 
judiced, the  application  for  leave  to  withdraw  the  plea  should 
be  denied.  The  application  was  addressed  to  the  discretion  of 
the  trial  court,  and  was  properly  overruled. 

4.  CONTINUANCE— Time  to  Prepare  for  Trial.  When  the  case 
was  called  for  trial,  defendant  filed  an  unverified  motion  for  a 
continuance,  on  the  sole  ground  that  his  counsel  had  not  suf- 
ficient time  and  opportunity  to  prepare  for  trial.  The  offense 
was  committed  on  June  5.  1908;  defendant  was  arrested  16 
months  later,  was  arraigned,  plea  entered,  and  the  case  by  con- 
sent was  set  for  trial  a  week  later.  Held,  it  is  apparent  from 
the  nature  and  character  of  the  case,  as  shown  by  the  record 
that  the  defendant  had  ample  time  to  prepare  for  trial,  and 
that  this  ground   was   not  sufficient. 
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5.  EVIDENCE — Competency — Evidence  Showing  Guilt  of  Another 
Crime.  Evidence,  which  Is  relevant  to  the  issue  by  tending-  to 
explain  or  characterize  the  act  in  question  on  a  criminal  trial, 
is  not  incompetent  or  inadmissible  because  it  also  tends  to  prove 
the  accused   gruilty  of  another  crime. 

6.  MURDER — Instructions — Not  Based  on  Evidence.  The  court  did 
not  err  in  refusing*  to  give  instructions,  based  upon  a  theory 
that   there   was   no   evidence   to   support. 

7.  Murder — Instructions.  The  instructions  In  the  case  reviewed, 
and  found  to  be  more  favorable  to  the  defendant  than  the  law 
demands. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Blaine  County;  G,  A,  Brown,  Judge, 

Alf  Hunter,  alias  James  Kingsbery,  was  convicted  of  mur- 
der, and  appeals.    Affirmed. 

Laurence  H.  Hampton,  for  plaintiff  in  error. 
Chas,  West,  Atty.  Gen.,  and    Chas.    L.   Moore,    Asst.    Atty. 
Gen.,   (E,  0,  McAdam^s,  of  counsel),  for  the  State. 

DOYLE,  Judge.  Plaintiff  in  error  (hereinafter  designated 
the  defendant)  was  on  the  20th  day  of  August,  1908,  charged  by 
indictment  in  the  district  court  of  Blaine  county  with  the  murder 
of  Sheriff  G.  W.  Garrison,  in  said  county  on  the  5th  day  of  June, 
1908.  On  October  5,  1909,  the  defendant  was  duly  arraigned, 
and  entered  his  plea  of  not  guilty.  By  consent  of  counsel  for  state 
and  for  defendant  the  case  was  set  for  trial  on  October  13th.  On 
October  11th  the  defendant  asked  leave  dt  court  to  withdraw  his 
plea  heretofore  entered,  for  the  purpose  of  demurring  to  the  in- 
dictment, which  request  was  refused.  October  11th  the  defendant 
filed  his  motion  to  set  aside  the  indictment,  which  was  overruled 
by  the  court.  October  12th  defendant  filed  his  motion  to  set 
aside  or  challenge  to  the  panel  of  petit  jurors  summoned.  Upon 
hearing  the  evidence  the  court  overruled  the  challenge.  On  tlie 
same  day  the  defendant  filed  his  motion  for  continuance,  which 
was  overruled  by  the  court.  October  13th  the  trial  began,  and  on 
October  16,  1909,  the  jury  returned  its  verdict,  finding  the  de- 
fendant guilty  of  murder,  and  fixing  his  punishment  at  death. 
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Motions  for  new  trial  and  in  arrest  of  judgment,  having  been 
filed,  were  overruled  by  the  court.  Exceptions  were  taken,  and 
the  same  allowed  to  all  the  aforesaid  rulings  of  the  court.  On 
said  16th  day  of  October,  the  same  being  the  last  day  of  the  term, 
the  court  pronounced  judgment  in  accordance  with  the  verdict 
and  set  the  3d  day  of  December,  1909,  as  the  date  of  defendant's 
execution.  Defendant  prayed  an  appeal.  Thirty  days  were 
allowed  to  make  and  serve  a  case-made,  3  days  to  sug- 
gest amendments,  the  same  to  be  settled  and  signed  upon 
3  days'  notice  by  either  party;  the  petition  in  error  with 
case-made  attached  to  be  filed  in  the  Criminal  Court  of  Ap- 
peals of  Oklahoma  within  40  days  from  the  date  thereof.  There- 
upon defendant  made  application  for  an  order  of  the  court  direct- 
ing the  court  reporter  to  furnish  a  transcript  of  the  evidence  at 
the  expense  of  Blaine  county,  supported  by  his  affidavit  that  he 
was  without  the  means  to  pay  for  the  same.  Whereupon  the  court 
ordered  that  the  court  reporter  furnish  defendant  with  a  tran- 
script of  the  evidence  taken  on  the  trial  at  the  expense  of  Blaine 
county.  November  18,  1909,  there  was  filed  in  this  court  petition 
in  error,  with  case-made  attached  together  with  proof  of  service 
of  notices  that  defendant  appeals.  Whereupon  an  order  was  made 
granting  a  stay  of  execution,  subject  to  such  order  or  judgment 
as  may  be  made  in  said  cause  by  this  court.  Januar}'  26,  1910, 
on  motion  of  the  defendant,  he  was  permitted  to  file  a  corrected 
case-made,  containing  a  transcript  of  the  evidence  taken  on  the 
trial  and  other  matters  omitted  in  the  original  ciise-made.  Jan- 
uary 28,  1910,  defendant  filed  an  application  for  writ  of  certio- 
rari, wherein  he  prays  that  "an  order  be  made  directing  that  W. 
R.  Le  Compte,  court  reporter,  make  and  transcribe  and  duly  cer- 
tify the  record  of  the  examination  of  the  jurors,  which  is  omitted 
from  the  record  contained  in  the  case-made  and  that  such 
further  orders  be  made  as  may  be  neoessary  and  proper 
for  the  proper  settling,  signing,  and  certifying  said  record 
of  said  jury  examination  to  this  court."  February  7,  1010, 
said  cause  was  orally  argued  by  Laurence  H.  Hampton,  coimsel  for 
defendant,  Chas.  L.  Moore,  Asst.  Atty.  Gen.,  and  E.  G.  McAdams 
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of  counsel  for  the  state,  upon  the  application  for  writ  of  certio- 
rari, and  upon  the  merits. 

The  application  for  writ  of  certiorari  is  without  merit.  The 
burden  is  imposed  upon  the  county,  where  a  conviction  is  had,  of 
paying  the  costs  of  preparing  and  transcribinfir  the  record  for  a 
review  of  a  capital  case,  without  res^ard  to  the  question  whether 
any  errors  were  committed  on  tiie  trial  or  not.  Thus,  without 
any  expense  or  burden  on  his  part,  the  convicted  criminal  is 
allowed  to  secure  a  delay  of  many  months  in  the  execution  of  his 
sentence,  and  the  right  thus  to  create  delay  and  costs  is  invariably 
availed  of.  The  order  of  the  trial  court  was  that  the  defendant 
be  furnished  with  a  transcript  of  the  evidence  taken  on  the  trial 
No  objection  has  heretofore  been  made  to  the  sufficiency  of  this 
order.  The  record  before  us  contains  a  tnie  and  correct  statement 
of  all  the  pleadings,  motions,  orders,  evidence,  verdict,  and  judg- 
ment had  in  the  case;  all  without  cost  or  expense  to  the  defend- 
ant. This  is  sufficient  for  a  determination  of  all  questions  prop- 
erly raised.  The  granting  of  this  application  could  serve  no  pur- 
pose, except  to  cause  additional  delay  and  needless  expense  to 
Blaine  county.     It  will  therefore  be  denied. 

On  June  5,  1908,  about  6  o^clock  p.  m.,  G.  W.  Garrison, 
sheriff  of  Oklahoma  county,  was  shot  by  the  defendant,  and 
almost  instantly  killed.  The  circumstances  attendant  on  the  sad 
affair  are  sufficiently  stated  as  follows: 

Edward  Dewes  Oldfield,  a  justice  of  the  peace  in  and  for 
Oklahoma  county,  issued  a  warrant  for  the  arrest  of  the  defend- 
ant, which  warrant  was  based  upon  the  duly  verified  complaint  of 
M.  D.  Casey,  and  approved  by  the  county  attorney  of  Oklahoma 
county,  wherein  it  was  charged  that  the  defendant  did,  at  and 
within  Oklahoma  county,  on  May  21,  1908,  kill  and  murder  one 
Susie  Pride.  Sheriff  Garrison,  learning  that  the  defendant  was 
in  Blaine  county,  left  Oklahoma  City  about  10  o'clock  p.  m.  on 
the  day  of  the  homicide  to  serve  said  warrant,  accompanied  by 
two  of  his  deputies.  Tod  Warden  and  M.  L.  Sanders.  They  pro- 
ceeded by  train  to  Watonga,  where  they  were  joined  by  G.  A.  Mc- 
Arthur,  sheriff  of  Blaine  county,  and  his  deputy,  M.  B.  Skeen. 


Digitized  by  VnOOQ IC 


Hunter  v.  State.  537 


Opinion  of  the  Court 


They  procured  three  buggies,  and  drove  to  Hitchcock,  and  from 
there  to  the  place  of  a  negro  named  I)obbs,  about  three  miles  from 
Hitchcock,  where  the  defendant  and  Ed  Ellis,  another  negro,  were 
employed  chopping  cotton.  On  the  day  in  question  Ellis,  who 
had  gone  to  Oklahoma  City  on  a  mission  for  the  defendant,  re- 
turned on  the  same  train  to  Watonga  with  the  officers,  and  re- 
mained on  the  train  until  it  arrived  at  Ferguson,  a  station  about 
10  miles  north  of  Watonga;  there  he  left  the  train  and  went 
across  the  country  four  miles  to  Hitchcock,  a  station  on  the  Enid 
branch  of  the  Kock  Island  Railroad,  there  meeting  the  defendant 
in  the  post  office.  Leaving  Hitchcock,  they  returned  to  Dobbs' 
place.  At  this  time  the  officers  appeared,  driving  east  on  the  road 
toward  the  lane  that  led  to  Dobbs*  house,  which  is  about  200  yards 
in  from  the  road.  Seeing  the  officers,  the  defendant  and  Ellis 
ran  south  into  a  small  ravine,  then  turned  southwest  through  a 
wheat  field  and  into  a  pasture,  going  in  the  direction  of  another 
negroes  house  named  Earle,  Sheriff  Garrison  and  his  posse  pur- 
suing them.  When  they  reached  the  pasture  Sheriff  Gterrison 
commanded  them  to  halt,  whereupon  the  defendant  turned  and 
fired  three  shots  from  an  automatic  pistol  at  the  officers.  The 
firing  then  became  general.  The  defendant  here  advised  Bllifl  to 
give  himself  up.  Ellis  turned  east,  and  crawled  under  a  brush 
heap.  The  officers  coming  up,  he  surrendered.  The  defendant 
ran  on  to  Earle's  house,  where  he  secured  a  44  Winchester  rifle, 
and  ammunition.  The  defendant  and  Earle  had  been  neighbors 
in  Arkansas.  At  that  time  Earle  owned  this  Winchester,  and  on 
May  30th  the  defendant  and  Ellis  stopped  overnight  with  Earle, 
and  while  there  the  defendant  asked  Earle  about  and  examined 
this  rifle.  Thus  armed,  the  defendant  continued  his  flight,  and 
took  refuge  behind  a  straw  stack  in  a  wheat  field  on  the  oext 
farm.  In  a  few  minutes  he  was  discovered  by  the  officers,  who 
were  now  following  him  on  foot.  After  several  shots  were  ex- 
changed the  'defendant  ran  from  this  straw  stack  to  another,  about 
75  yards  distant.  From  there  he  fired  with  the  Winchester  some 
20  shots,  one  of  which  struck  the  deceased  in  the  neck,  severing 
the  jugular  vein.     Deputy    Sheriff   Sanders   was   also   woiuided. 
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When  Sheriff  Garrison  fell,  the  shooting  ceased,  and  defendant 
escaped.  Bewards  were  offered  for  his  capture,  and  he  was  ar- 
rested m  the  state  of  Arkansas  about  a  year  and  four  months  later. 
Sheriff  McArthur  testified  that,  while  bringing  defendant  from 
Little  Rock  to  Blaine  county,  defendant  said  that  he  recognized 
that  the  man  in  the  front  bu^gy  on  the  left  side  was  Sheriff  Gar- 
rison. 

Bx-(3ovemor  Thomas  B.  Ferguson,  as  a  witness,  testified  that 
defendant  stated  to  him  'Hhat  on  the  day  this  fight  took  place  and 
Garrison  was  killed,  he  thought  they  had  come  after  him  to  take 
him  to  Arkansas  for  a  murder  he  had  committed  there,  and  he 
thought  that  he  would  rather  fight  it  out,  and  die  if  necessary, 
rather  than  go  to  Arkansas,  as  he  thought  he  would  be  mobbed 
there  ;'*  and  that  he  also  stated :  **When  they  came  across  the  field 
in  the  running  fight,  that  he  did  not  haye  his  rifle;  that  he  be 
lieved  if  he  had  had  his  rifle  then  he  would  have  got  more  of 
them,  and  that  he  seldom  missed  when  he  fired.'' 

The  defendant,  testifying  on  his  own  behalf,  stated  that  on 
the  day  of  the  homicide  he  chopped  cotton  until  nodn,  then  went 
to  Hitchcock,  and  there  met  Ed  Ellis,  and  returned  with  him  to 
Drf)be',  where  Ellis  got  something  to  eat.  That  they  were  going 
to  commence  working  that  day  for  Washington  Earle.  That  a 
few  minutes  after  Ellis  had  eaten  dinner  they  saw  some  men  in 
buggies  coming  driving  fast,  and  that  he  and  Ellis  ran  in  a 
southwest  direction  through  a  wheat  field.  That  they  ran  side  by 
side  until  they  came  to  a  wire  fence,  and  several  shots  were  fired. 
'That  Ellis  then  said,  'Jim^  I  believe  I  will  stop,'  and,  knowing 
Ellis  all  his  life,  and  knowing  nothing  against  him,  I  says  to 
Ellis:  'These  people  will  not  do  you  any  harm;  you  give  up.  I 
am  going  to  run  for  my  life;  I  believe  they  are  after  mobbing 
me.'*'  That  he  turned  around  with  his  revolver  and  fired  three 
shots,  that  the  wire  fence  gave  him  time  to  run  for  his  life,  1  hat 
he  commenced  running  in  the  direction  of  Earle's  place;  crossed 
two  more  wire  fences  before  reaching  Earle's.  That,  reaching 
Earle's  house,  he  found  no  one  there.  That  he  looked  in  behind 
the  door,  and  there   sat  the  rifie,   and   he  got  that.    That  the 
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weatlier  was  bad,  and  it  was  muddy,  and  he  had  inn  about  a  mile 
and  a  quarter  to  a  wheat  field  Thai  the  wlieat  struck  him  about 
the  hips.  That  he  walkod  to  the  first  straw  stack  and  squatted 
down  behind  it.  That  ilio  ofi^ccrs  came  on  up.  He  further  testi- 
fied; 

"I  judged  they  were  hunting  there  for  me.  Pretty  soon  they 
came  in  the  direction  I  was,  and  one  man  sitting  on  a  horse,  being 
very  high,  could  see  me  behind  this  straw  stack.  He  says:  'Here 
he  is;  we  have  found  him^ — and  they  opened  fire,  and  imme- 
diately I  returned  fire,  tliinking  every  second  was  the  last.  I  did 
not  receive  any  wound  on  the  first  straw  stack,  but  when  I  went 
from  that  first  straw  stack  to  another  I  received  the  wound  through 
the  stomach  and  side.  There  was  men  to  the  right,  and  in  front 
of  me,  and  I  did  not  know  who  any  man  was  that  I  was  shooting 
at.  As  I  said,  it  was  to  live  as  long  as  I  could,  and  I  had  no  re- 
spect for  persons.  I  had  no  person  picked  out  that  I  wanted  to 
kill,  but  every  minute  seemed  like  the  last,  and  I  was  fighting  to 
live  as  long  as  possible — was  all  I  was  doing.  And  after  a  good 
many  shots  were  fired,  I  could  not  tell  whether  T  had  hit  anybody 
or  not;  the  wheat  was  high.  It  began  to  drizzle  rain,  and  I 
walked  out  of  that  field ;  the  sun  was  not  quite  down,  and  then  I 
traveled  on." 

The  defendant  stated  that  he  was  a  fugitive  from  justice 
from  the  state  of  Arkansas,  and  also  that  he  shot  Susie  Pride,  a 
colored  woman,  with  the  same  automatic  pistol  on  May  21,  1908, 
in  Oklahoma  City,  because  she  followed  him  on  the  gtreet  and 
said,  "I  am  going  to  have  you  executed  to  death  back  to  Arkan- 
sas," and  that  he  knew  of  Sheriff  Garrison  well,  and  voted  for 
him,  but  did  not  know  him  personally.  He  also  stated  that  he 
knew  Deputy  Sheriff  Sanders  well,  but  did  not  recognize  him. 

Eight  or  nine  eyewitnesses  testified  that  the  defendant  fired 
the  first  shots. 

The  case  has  been  elaborately  briefed  and  ably  argued  by 
counsel  on  both  sides.  Numerous  rulings  have  been  pointed  out 
and  alleged  by  defendant  as  errors  prejudicial  to  his  substantial 
rights.  His  amended  petition  avers  11  assignments  of  error.  We 
have  examined  the  case  with  care,  giving  that  consideration  to 
every  question  which  a  death  sentence  case  demands. 
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First.  Defendant  claims  that  the  court  erred  in  overruling 
his  application  for  leave  to  withdraw  his  plea  of  "not  guilty,"  for 
the  purpose  of  demurring  to  the  indictment.  The  trial  court 
properly  overruled  this  application.  No  demurrer  was  offered  in 
connection  with  the  application.  The  indictment  is  not  defective. 
His  plea  of  not  guilty  was  advisedly  entered,  and  defendant's 
rights  were  preserved  and  passed  upon  in  the  court's  ruling  on  the 
motion  in  arrest  of  judgment. 

Second.  Defendant  claims  that  the  court  erred  in  overruling 
his  motion  to  set  aside  the  indictment.  This  assignment  is  with- 
out merit.  The  motion  was  filed  out  of  time,  aftef  plea  was  en- 
tered. Defendant  still  had  the  right,  upon  a  proper  application  at 
any  time  before  trial,  to  apply  to  the  court  for  leave  to  withdraw 
his  plea  for  the  purpose  of  presenting  his  motion,  but  that  was 
not  done  in  this  case.  The  motion  to  set  aside  does  not  conform 
to  the  requirements  of  the  statute.  It  is  alleged,  first,  that  the 
indictment  was  not  found,  indorsed,  presented,  or  filed  as  pre- 
scribed by  law,  and  that  the  grand  jury  finding  and  returning  said 
indictment  was  not  drawn  and  impaneled  as  provided  by  law; 
second,  that  said  pretended  indictment  was  not  found,  presented, 
and  returned  by  the  requisite  number  of  jurors  necessary  under 
the  law  to  find,  return,  and  present  an  indictment.  No  informal- 
ities or  irregularities  are  specifically  alleged,  except  that  L.  H. 
Chapman  had  served  two  or  more  terras  as  jury  commissioner,  and 
that  J.  P.  Koetzel  was,  at  the  time  of  his  appointment  as  jury 
commissioner,  a  member  of  the  State  Board  of  Agriculture;  that 
they  were  therefore  disqualified  to  act  as  jury  commissioners.  It 
is  not  alleged  that  the  grand  jurors,  members  of  the  grand  jury 
that  returned  the  indictment,  were  incompetent,  or  that  the 
alleged  irregularities  were  to  the  prejudice  of  the  substantial 
rights  of  the  defendant.  The  facts  stated,  if  true,  in  a  motion  to 
set  aside  an  indictment  must  present  a  case,  not  of  technical,  or 
possible,  or  hypothetical,  but  of  manifest  prejudice  to  the  sub- 
stantial rights  of  the  defendant;  and,  where  it  is  plain  that  sub- 
stantial justice  will  not  be  promoted,  nor  manifest  wrong  to  the 
defendant  prevented,  the  indictment  should  not  be  set  aside  on 
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mere  technical  errors,  informalities,  or  irregularities.  The  mo- 
tion here  does  not  even  aver  that  the  facts  stated  were  not  known 
to  the  defendant  or  his  counsel  at  the  time  of  entering  his  plen, 
and  no  reason  is  assigned  wh}^  defendant  should  have  entered  his 
plea  without  first  having  availed  himself  of  the  right  to  move  to 
set  aside  the  indictment.  The  notice  to  the  county  attorney  was 
not  given  as  required  by  statute,  and  the  motion  was  not  prop- 
erly, verified.  The  court  properly  refused  to  delay  the  trial  of  the 
case  by  permitting  defendant  to  withdraw  his  plea  for  the  pur- 
pose of  presenting  the  motion  to  set  aside  the  indictment. 

Third.  Defendant  complains  that  the  court  erred  in  over- 
ruling his  challenge  to  the  panel  of  petit  jurors  serving  at  said 
term  of  court.     This  assignment  is  without  a  shadow  of  merit. 

Fourth.  Defendant  complains  that  the  court  erred  in  over- 
ruling his  challenge  to  the  panel  of  petit  jurors  summoned  by  the 
sheriff  from  the  body  of  the  county.  Evidence  was  heard  in  sup- 
port of  this  challenge,  whereupon  the  court  as  we  believe  correctly 
overruled  the  challenge. 

Fifth.  Defendant  complains  that  the  court  erred  in  over- 
ruling his  motion  for  a  continuance.  The  record  shows  that  when 
the  case  was  called  for  trial,  he  moved  for  a  continuance,  and  the 
only  ground  stated  in  the  motion  was  that  counsel  for  defendant 
did  not  have  sufficient  time  and  opportunity  to  prepare  the  case 
for  trial.  The  motion  was  not  verified.  The  record  shows  th?.t 
the  defendant  was  arrested  on  or  about  the  1st  of  October,  1909, 
at  Pine  Bluff,  Ark.,  and  was  immediately  transported  to  Blaine 
county,  and  entered  his  plea  to  the  indictment,  and  the  cause  was 
set  for  October  13th  by  consent  of  counsel.  Here  was  a  period  of 
16  months  from  the  time  the  offense  was  committed,  and  one 
week  from  the  time  his  plea  was  entered,  in  which  to  prepare  for 
trial,  and  from  the  nature  and  character  of  the  case  as  disclosed 
by  the  record  it  is  apparent  that  he  had  ample  time  to  prepare 
for  trial. 

Sixth.  Defendant  complains  that  the  court  erred  in  admit- 
ting evidence  on  the  part  of  the  prosecution.  Under  this  assign- 
ment his  counsel  contends  that  the  court  erred  in  admitting  the 
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complaint  filed  in  Justice  Oldfield's  court  in  Oklahoma  county-, 
upon  which  the  warrant  issued,  and  also  the  admission  of  the 
warrant  upon  which  Sheriff  Garrison  was  attempting  to  arrest  the 
defendABt  at  the  time  of  the  homicide.  While  it  is  well  settled, 
as  a  general  rule,  that  in  the  trial  of  an  indictment  for  a  specific 
offense  evidence  tending  to  prove  the  commission  of  other  offenses 
is  inadmissible  in  cases  of  this  kind,  however,  in  order  to  prove 
the  commission  of  the  offense  charged,  evidence  to  show  that  the 
officer  killed  was  in  possession  of  a  warrant  for  the  arrest  of  the 
defendant  is  admissible,  and  that  such  warrant  was  legally  issued, 
although  said  proof  involved  the  commission  of  another  crime.  It 
is  admissible  also  to  show  guilty  intent  in  resisting  arrest.  The 
court  correctly  ruled  that  the  objections  thereto  were  not  well 
taken. 

Seventh.  Defendant  complains  that  the  court  erred  in  re- 
fusing and  ruling  out  legal  and  competent  evidence  on  his  part.  A 
careful  examination  of  the  record  discloses  that  all  legal,  compe- 
tent, and  material  testimony,  offered  for  or  on  behalf  of  the  ac- 
cused, was  duly  admitted. 

Eighth.  It  is  assigned  as  error  that  the  court  erred  in  giv- 
ing instructions  numbered  2  to  17,  inclusive.  We  have  carefully 
examined  the  instructions,  and  it  would  be  profitless  to  extend  this 
opinion  by  considering  them  in  detail.  The  instructions  as  a 
whole  are  commendably  fair,  and  fully  and  correctly  state  the  law 
of  the  case. 

Ninth.  The  refusal  of  the  court  to  give  requested  instruc- 
tions numbered  1,  2,  and  3.  An  examination  of  those  instructions 
shows  that  tlie  same  were  properly  refused  by  the  court.  The 
theory  of  the  instructions  requested  and  refused  is  set  forth  in  a 
portion  of  the  first  instruction,  which  is  in  the  following  lan- 
guage : 

"If  the  officer  is  acting  under  a  warrant,  he  must  inform  the 
defendant,  before  attempting  the  arrest,  that  he  acts  under  the 
authority  of  the  warrant,  and  must  also  show  the  warrant,  if  re- 
quired." 

Also: 
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"That  the  law  provides  and  states  when  an  officer  can  use 
force  in  overcoming  resistance  offered  to  an  attempted  arrest,  as 
follows:  *That  if,  after  notice  of  intention  to  arrest  the  defend- 
ant, he  either  flee  or  forcibly  resist,  the  officer  may  then  use  all 
necessary  means  to  effect  the  arrest.^'' 

This  theory  is  clearly  erroneous  under  any  hypothesis  based 
upon  the  evidence  in  this  case.  That  the  defendant  knew  the 
officers,  and  that  he  fired  the  first  shots,  is  beyond  controversy. 

In  the  instructions  given  the  court  charged  the  jury  as  fol- 
lows: 

"(10)  Under  the  law  any  sheriff  in  this  state  liolding  n  war- 
rant for  the  arrest  of  a  person  charged  with  the  offense  of  mur- 
der committed  in  any  county  of  the  state  is  authorized  to  go  into 
nny  county  of  the  state,  and  there,  either  alone,  or  with  assistants, 
execute  such  warrant  by  arresting  the  person  named  therein.  The 
officer  must  inform  the  accused  that  he  is  acting  under  the  au- 
chority  of  the  warrant  commanding  his  arrest,  provided  the  officer 
has  an  opportunity  so  to  do.  If,  however,  when  approached  by  the 
officer,  and  before  he  has  an  opportunity  to  so  inform  the  defend- 
ant, the  defendant  flees,  and  when  pursued,  and  before  such  in* 
formation  can  be  given  him,  he  attacks  or  attempts  to  kill  the 
officer  or  his  assistants,  then  the  officer  will  be  excused  from  giv- 
ing such  information  to  the  accused,  and  may  resist  the  attack 
made  by  the  accused,  and  use  such  force  as  reasonably  appears, 
under  all  the  circumstances,  to  be  necessary  to  overcome  the  force 
and  resistance  used  by  the  accused,  and  to  effect  his  arrest.  (Ex- 
cepted to  by  defendant.)     Given.     G.  A.  Brown,  Judge. 

"(11)  Where  a  sheriff  or  peace  officer,  holding  a  warrant  for 
the  arrest  of  a  person  charged  with  the  offense  of  murder,  at- 
tempts to  execute  said  warrant  in  an  unlawful  or  unreasonable 
manner,  and  the  authority  of  the  officer  is  not  known  to  the  ac- 
cused, and  from  the  conduct  of  such  officer  and  his  assistants,  if 
any,  intended  then  and  there  unlawfully  to  kill  or  seriously  injure 
him,  then  the  defendant  has  the  right  to  view  such  appearances 
from  his  standpoint,  and  to  resist  any  such  attack  upon  him  by 
the  officer,  or  officers,  and  use  necessary  force  therefor.  If,  how- 
ever, a  peace  officer  holding  warrant  of  arrest  attempts  in  a  rea- 
sonable and  lawful  manner  to  execute  it,  and  the  accused  knows 
or  believes  the  officer  to  be  such,  and  knows,  or  has  reason  to  be- 
lieve, he  is  charged  with  a  felony,  and  that  the  purpose  of  the 
officer  is  to  arrest  him  for  such  offense,  and  with  intent  to  e?icapo 
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such  arrest  flees  from  the  officer,  and  when  pursued  shoots  and  kill^ 
the  officer,  Jie  will  be  guilty  of  murder.  (Excepted  to  by  defend- 
ant.)    Given.    G.  A.  Brown,  Judge. 

"(12)  The  state  has  introduced  certain  statements  claimed  to 
have  been  made  by  the  defendant,  Alf  Hunter,  after  his  arrest, 
and  while  he  was  in  custody  charged  with  the  offense  for  which  he 
is  being  tried,  and  wliich  statements  are  relied  on  in  part  to  estab- 
lish the  defendant's  guilt  of  the  offense  charged  against  him,  and 
tlie  court  instructs  you  that  confessions  made  by  one  charged 
with  an  offense  must  be  carefully  scrutinized,  and  received  with 
great  caution,  yet,  when  deliberately  and  voluntarily  made,  such 
confessions  and  statements  may  be  considered  as  evidence  for  or 
against  the  person  making  them  the  same  as  any  other  evi- 
dence. But  if  a  confession  or  statement,  made  by  one  in  custody 
under  circumstances  showing  that  he  was  induced  to  make  the 
same  by  the  promise  or  assurance  that  it  would  be  to  his  interest 
to  do  so,  show  that  such  statement  or  confession  was  not  freely 
and  voluntarily  made,  then  they  cannot  be  considered  as  evidence 
against  tlie  person  so  making  them;  and  in  this  case,  if  you  da 
not  find  the  statements  made  by  the  defendant  while  in  custody 
were  freely  and  voluntarily  made,  then  you  must  disregard  such 
statements  as  affording  any  evidence  against  the  defendant.  But 
the  mere  fact  that  the  confession  or  statements,  if  any,  made  by 
the  defendant  were  made  in  answer  to  questions  propounded  to 
him  while  under  arrest  will  not  be  sufficient  to  exclude  such  an- 
swers as  evidence,  if  they  were  freely  and  voluntarily  made.  (Ex- 
cepted to  by  defendant.)     Given.    G.  A.  Brown,  Judge. 

"(13)  Now,  bearing  in  mmd  the  foregoing  definitions,  and 
carefully  applying  these  instructions  to  the  evidence,  if  you  l)e- 
lieve  beyond  a  reasonable  doubt  that  James  Kingsbery  and  Alf 
Hunter  named  in  the  indictment  is  one  and  the  same  person,  and 
that  about  the  25th  day  of  May,  1908,  or  any  time  thereafter,  and 
before  June  5,  1908,  a  warrant  was  issued  by  Edward  Dewes  Old- 
field,  a  juvstice  of  the  peace  in  and  for  Oklahoma  county,  in  the 
state  of  Oklahoma,  on  a  complaint  filed  with  said  justice  of  the 
peace  charging  the  defendant  as  James  Kingsbery  or  as  Alf  Hun- 
ter of  the  offense  of  murder  committed  in  said  county,  and  that 
in  said  warrant  the  sheriff  of  said  county  was  commanded  to  ar- 
rest the  defendant  on  said  charge  of  murder,  and  you  further  find 
that  such  warrant,  or  alias  thereof,  was  held  ])y  G.  W.  Garrison, 
slieriff  of  said  Oklahoma  county,  on  the  5th  day  of  June,  1908. 
find  that  said  G.  W.    Garrison,    as    such    sheriff,   was   in    Blaine 
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county,  in  said  state  of  Oklahoma,  for  the  purpose  of  executing 
said  warrant  and  arresting  the  defendant  by  virtue  thereof,  and 
that  said  G.  W.  Garrison,  or  he  and  others  assisting  him,  then 
and  there  approached  the  defendant  for  the  purpose  of  making 
said  arrest,  and  that  the  defendant,  before  said  Garrison  had  op- 
portunity to  inform  him  (the  defendant)  that  he  (the  said  Gar- 
rison) was  acting  under  authority  of  the  said  warrant,  fled  from 
the  said  Garrison,  and  when  pursued  by  Garrison,  or  by  him  and 
others  assisting  him,  the  defendant,  without  any  cause  therefor, 
unlawfully  shot  and  killed  the  said  G.  W.  Garrison,  inteuding 
thereby  to  escape  arrest  by  such  officer,  and  you  find  that  such 
killing  was  done  in  Blaine  county,  in  the  state  of  Oklahoma,  or. 
the  5th  day  of  June,  1908,  then  it  will  be  your  duty  to  ficid  the 
defendant  guilty  of  murder,  af«  charged  in  the  indictment,  and  so 
say  by  your  verdict.  (Excepted  to  by  defendant.)  Given.  G.  A. 
Brown,  Judge. 

"(13a)  If,  however,  you  find  that  G.  W.  Garrison  and  others 
assisting  him,  on  the  5th  day  of  June,  1908,  went  to  the  place 
where  the  defendant;  Alf  Hunter  was,  for  the  purpose  of  arresting 
him,  and  you  find  that  the  defendant  at  the  time  did  not  know 
said  G.  W.  Garrison,  or  did  not  then  recognize  him,  or  the  persons 
assisting  him  as  peace  officers,  and  did  not  know  or  believe  that 
the  said  Garrison  and  others  were  peace  officers  and  intending  to 
arrest  him  (the  defendant)  on  the  charge  of  murder,  or  for  some 
felony,  and  you  further  find  that  from  the  manner  and  conduct 
of  the  said  Garrison  and  others  it  then  and  there  reasonably  ap- 
peared to  the  defendant  that  they  were  making  an  unlawful  at- 
tack upon  him,  and,  without  any  authority  of  law,  intended  then 
and  there  to  kill  or  infiict  upon  him  some  serious  bodily  injury, 
and  that  there  was  imminent  danger  of  such  unlawful  intention 
being  executed,  as  viewed  by  the  defendant  from  his  standpoint, 
and  you  find  that  the  defendant  shot  and  killed  the  said  Garrison 
to  avoid  such  threatened  or  imminent  danger  to  him  (the  defend- 
ant), then  you  must  acquit  the  defendant,  and  say  by  your  ver- 
dict 'not  guilty.^  (Excepted  to  by  defendant.)  G.  A.  Brown, 
Judge.'^ 

*'(17)  The  defendant  in  a  criminal  case  is  not  required  by 
law  to  prove  his  innocence,  but  the  burden  is  on  the  state  to  prove 
hie  guilt  of  the  offense  charged  against  him.  He  is  presumed  to 
be  innocent  of  such  charge  until  his  guilt  thereof  is  established  by 
legal  evidence  beyond  a  reasonable  doubt;  ajid,  in  case  the  jury 
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have  a  reasonable  doubt  of  the  defendant's  guilt,  they  nmet  acquit 
him,  and  return  a  verdict  of  not  guilty." 

Error,  if  any,  in  the  instructions  given  is  clearly  in  favor  of 
the  defendant.  The  presumption  of  law  is  that  the  ofiScer  did 
nothing  more  than  was  necessary  to  the  performance  of  his  duty, 
and  in  case  of  doubt  this  presumption  must  be  resolved  in  favor 
of  the  action  of  the  oflBcer. 

The  tenth  and  eleventh  assignments  relate  to  the  overruling 
of  motions  for  new  trial  and  in  arrest  of  judgment.  The  ques- 
tions therein  raised  have  been  fully  considered. 

The  defendant  was  ably  defended.  It  is  commendable  that 
counsel  for  the  condemned  in  a  capital  case  should  raise  every 
question  which  in  his  judgment  might  tend  to  the  advantage  of 
his  client ;  however,  the  record  discloses  the  most  painstaking  care 
on  the  part  of  the  learned  trial  court  to  safeguard  every  substan- 
tial right  of  the  defendant.  For  this  reason  the  assignments  of 
error  are  destitute  of  merit.  Thrice  a  murderer,  self-confessed,  as 
a  fugitive  from  justice  from  a  neighbor  state,  defendant  to  avoid 
detection  fiendishly  murdered  an  inoffensive  woman  of  Ms  own 
race  in  Oklahoma  City.  To  escape  arrest  for  this  crime  he  wan- 
tonly murdered  one  of  the  foremost  citizens  of  the  state,  while  as 
a  peace  officer  he  was  fearlessly  performing  his  duty.  The  killing 
of  a  peace  oflScer  in  resisting  a  lawful  arrest  is  not  only  murder, 
but  is  deemed  a  murder  of  more  than  usual  aggravation.  Thus, 
it  has  been  said  by  an  author  of  high  authority  that : 

"Ministers  of  justice,  while  in  the  execution  of  their  offices, 
are  under  t]:e  peculiar  protection  of  the  law.  Tliis  special  protec- 
tion is  founded  in  great  wisdom  and  equity,  and  in  every  prin- 
ciple of  political  justice.  For  without  it  the  public  tranquility 
cannot  possibly  be  maintained,  or  private  property  secured,  nor, 
in  the  ordinary  course  of  things,  will  offenders  of  any  kind  be 
amenable  to  justice;  and,  for  these  reasons,  the  killing  of  officers 
so  employed  hath  been  deemed  murder  of  malice  prepense.** 

By  a  fair  and  impartial  trial  the  defendant  has  been  adjudged 
to  suffer  the  just  penalty  of  the  law.  The  judgment  of  the  dis- 
trict court  is  therefore  aflSrmed.  Wherefore  it  is  ordered  by  this 
court  in  this  case  that  the  judgment  and  sentence  of  the  district 
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court  of  Blaine  county,  on  the  defendant,  Alf  Hunter,  alias  Jame? 
Kingsbery,  be  carried  into  effect  by  the  sheriff  of  Blaine  county, 
Okla.,  on  Friday  the  8th  day  of  April,  1910,  in  the  manner  pre- 
scribed by  said  judgment. 

FTJEMAN,  Presiding  Judge,  and  OWEN",  Judge,  concur. 


John  Black  v.  State. 

No.   A-550.     Opinion   Filed   March   8.    1910. 
(107  (Pac.    524.) 

1.  APPEAL — Refusal  of  Change  of  Vonue — Ditcrotion.  A  petitior 
for  a  change  of  venue  is  addressed  to  the  sound  discretion  of 
the  trial  court,  and  the  judgment  below  will  not  be  reversed  by 
this  court  for  the  failure  to  grant  the  change  of  venue  unless 
it  clearly  appears  that  the  discretion  of  the  court  was  abused 
to  the  prejudice  of  the  defendant 

2.  VENUE — Chango  of— Sufficiency  of  Petition.  The  petition  for 
change  of  venue  in  this  case  fails  to  meet  the  statutory  require- 
ments, and  there  can  be  no  error  in  the  trial  court  for  refusing 
the  change. 

3.  APPEAL — Review — Assignment  of  Error.  Assignments  of  error 
based  on  evidence  not  incorporated  in  the  case-made,  and  not 
before  the  court  by  bill  of  exceptions,  cannot  toe  considered  by 
this   court 

(Syllabus  by  the  Court.) 

Error  from    District    Court,   Hughes    County;   John    Caruthers, 

Judge. 

The  plaintiff  in  error,  John  Black,  was  tried  at  the  Novem- 
ber term  of  the  district  court  for  Hughes  county  on  an  i^nforma- 
tion  charging  him  with  murder.  He  was  convicted  on  the  4th 
day  of  November,  1909,  and  his  punishment  fixed  at  death.  The 
case  is  before  us  on  appeal.    Affirmed. 

B.  N.  Hicks,  and  W.  T.  Anglin,  for  plaintiff  in  error. 
Charles  West,  Atty.  Gen.,  and  Chas.  L,  Moore,  Asst.  Atty. 
Gen.,  for  the  State. 
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OWEN,  Judge.  The  petition  in  error  filed  in  this  case  re- 
cites six  assignments.  The  first  assignment  is  that  the  court 
erred  in  overruling  the  demurrer  of  the  defendant  to  the  informa- 
tion filed  against  him.  The  second  and  third  assignments  are  to 
the  action  of  the  court  in  overruling  the  motion  of  the  defendant 
for  a  change  of  venue,  and  a  refusal  of  the  court  to  permit  the 
defendant  to  take  testimony  in  open  court  in  support  of  the  same. 
Assignments  4,  5,  and  6  refer  to  the  action  of  the  court  based  on 
evidence  offered  in  the  lower  court,  but  not  incorporated  in  the 
case-made,  and  for  that  reason  the  questions  raised  under  these 
assigwments  cannot  be  considered  by  this  court.  The  case-made 
does  not  include  the  instructions  of  the  court,  the  evidence  offered 
before  the  jury,  or  any  of  the  evidence  offered  in  support  of  the 
motion  for  a  new  trial.  It  does  contain  the  information,  defend- 
ant's demurrer  thereto,  affidavit  for  change  of  venue  filed  by  the 
defendant,  his  application  to  take  oral  proof  in  support  of  the 
same,  verdict  of  the  jury,  motion  for  a  new  trial,  and  proof  ot 
settling  and  signing  the  case-made.  There  are  no  briefs  filed  on 
part  of  plaintiff  in  error,  but  this  being  a  capital  case  and  the 
punishment  fixed  at  death,  we  have  carefully  examined  the  en- 
tire record  as  contained  in  the  case-made  without  the  assistance 
of  a  brief. 

The  information  in  this  case  is  in  the  usual  form  and  charges 
the  defendant  with  the  crime  of  murder.  We  find  no  error  in 
the  action  of  the  court  in  overruling  defendants  demurrer  to  the 
same. 

The  application  for  change  of  venue  is  in  regular  form,  and 
alleges  that,  owing  to  the  prejudice  and  feeling  against  the  de- 
fendant in  Hughes  county,  he  cannot  have  a  fair  and  impartial 
trial  in  said  county.  This  application  is  supported  by  the  affidavit 
of  three  disinterested  persons  as  required  by  the  statute.  Section 
6766,  Comp.  Laws  1909,  governs  this  matter,  and  is  as  follows: 

"Any  criminal  cause  pending  in  the  district  court  may,  at 
any  time  before  the  trial  is  begun,  on  the  application  of  the  de- 
fendant, be  removed  from  the  county  in  which  it  is  pending  to 
some  other  county  in  said  judicial  district,  whenever  it  shall  ap- 
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pear  in  the  manner  hereinafter  provided,  that  the  minds  of  the  in- 
habitants of  the  county  in  which  the  cause  is  pending  are  so  pre- 
judiced against  the  defendant  that  a  fair  and  impartial  trial  can- 
not be  had  therein.  Such  order  of  removal  may  be  made  on  the 
application  of  the  defendant  by  petition,  setting  forth  the  facts 
verified  by  aflSdavit,  if  reasonable  notice  of  the  application  be 
given  to  the  county  attorney  and  truth  of  the  allegations  in  such 
petition  be  supported  by  the  affidavits  of  at  least  three  credible 
persons,  who  reside  in  said  county.*' 

It  will  be  noticed  that  the  language  of  this  statute  is: 
'Whenever  it  shall  appear  in  the  manner  hereinafter  provided.'' 
A  grant  of  change  of  venue  is  within  the  sound  discretion  of  the 
court,  even  when  the  requirements  of  the  statute  have  been  com- 
plied with,  and  this  court  has  repeatedly  held  that  it  will  not  re- 
verse the  judgment  of  the  lower  court  for  the  failure  to  grant  a 
change  of  venue  unless  it  plainly  appears  that  the  discretion  of 
the  court  has  been  abused  to  the  prejudice  of  the  defendant.  Tfie 
journal  entry  recites  the  fact  that  the  attorneys  for  the  defendant 
requested  the  court  to  issue  subpoenas  for  witnesses  and  permit 
them  to  take  oral  proof  in  support  of  a  change  of  venue,  and  gave 
as  a  reason  therefor  that  while  the  feeling  was  very  high  and  pre- 
judice very  strong  against  the  defendant,  yet  they  were  unable  to 
secure  the  affidavit  of  any  person  to  these  facts.  Counsel* cites  no 
authority  for  this  kind  of  a  proceeding.  The  statute  provides  the 
cnly  method  of  proof.  We  find  no  error  in  the  action  of  the  court 
in  refusing  this  request  and  in  overruling  the  motion  for  a  change 
of  venue. 

The  evidence  before  the  trial  court  referred  to  in  the  other 
assignments  of  error,  not  having  been  incorporated  in  the  case- 
made  and  not  before  this  court,  no  consideration  can  be  given  to 
the  same. 

The  judgment  of  the  lower  court  must  be  affirmed.  It  is 
therefore  ordered  and  adjudged  by  this  court  that  the  sheriff  of 
Hughes  county  proceed  to  carry  out  the  judgment  of  the  district 
court  of  Hughes  county  in  this  case  and  that  the  defendant  be 
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executed  on  the  15th  day  of  April,  1910,  according  to  said  judg- 
ment as  rendered  by  that  court. 

FURMAN,  Presiding  Judqe^  and  DOYLE,  Judge,  concur. 


Jack  Sawyer  v.  State. 

No.    A -222.     Opinion    Filed    March    9,    1910. 

(107  Fac.   947.) 

Appeal  from  Orady  County  Court;  N.  M,  Williams,  Judge. 

Jack  Sawyer  was  convicted  of  violation  of  prohibitory  law, 
and  appeals.     Dismissed. 

PER  CURIAM.  Plaintiff  in  error  was  convicted  of  a  viola- 
tion of  the  prohibition  law,  and  was  sentenced  to  pay  a  fine  of 
$200  and  be  confined  in  the  county  jail  for  a  term  of  30  days. 
An  appeal  was  taken  by  filing  in  this  court,  June  19,  1909,  a  pe- 
tition in  error,  with  case-made  attached.  Now,  on  March  5,  1910, 
said  plaintiff  in  error  has  filed  in  this  court  his  motion  to  dismiss 
said  appeal. 

Wherefore  it  is  ordered  that  said  appeal  be,  and  the  same  is, 
hereby  dismissed,  with  direction  to  the  county  court  of  Grady 
county  to  cause  the  judgment  and  sentence  to  be  carried  into  exe- 
cution. 
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Pat  Tolan  v.  State. 

No.   A-308.     Opinion   Filed    March    5.    1910. 

(106  Pac  976.) 

Appeal  from  Orady  County  Court;  N.  M,  Wifliams,  Jtidge. 

Pat  Tolan  was  convicted  for  violation  of  the  prohibition  law, 
and  brings  error.     Dismissed. 

PER  CTJBIAM.  Plaintiff  in  error  was  convicted  of  a  vio- 
lation of  the  prohibition  law,  and  was  sentenced  to  pay  a  fine  of 
fifty  dollars  and  be  confined  in  the  county  jail  for  a  term  of  thirty 
days.  An  appeal  was  taken  by  filing  in  this  court.  September  17, 
1909,  a  petition  in  error,  with  case-made  attached.  On  February 
25,  1910,  said  plaintiff  in  error  filed  in  this  court  his  motion  to 
dismiss  said  appeal. 

Wherefore  it  is  ordered  that  said  appeal  be,  an,d  the  same  is, 
hereby  dismissed,  with  direction  to  the  county  court  of  Grady 
county  to  cause  the  judgment  and  sentence  to  be  carried  into 
execution. 


L.  W.  Beckham  v.   State. 

No.    A-309.     Opinion   Filed    March    9.    1910. 

(107   Pac.   947.) 

Appeal  from  Orady  County  Court;  N,  M.  Williams,  Judge, 

L.  W.  Beckham  was  convicted  of  violating  the  prohibition  law, 
and  appeals.     Dismissed. 

PER  CURIAM.  Plaintiff  in  error  was  convicted  of  a  viola- 
tion of  the  prohibition  law,  and  was  sentenced  to  pay  a  fine  of 
$125  and  to  be  confined  in  the  county  jail  for  a  term  of  30  days. 
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Opinion  of  the  Court 

An  appeal  was  taken  by  filing  in  this  court,  September  18,  1909, 
a  petition  in  error,  with  case-madis  attached.  Now,  on  March  5, 
1910,  said  plaintiff  in  error  has  filed  in  this  court  his  motion  to 
dismiss  said  appeal. 

Wherefore  it  is  ordered  that  said  appeal  be,  and  the  same  is, 
hereby  dismissed,  with  direction  to  the  county  court  of  Grady 
county  to  cause  the  judgment  and  sentence  to  be  carried  into 
execution. 


Ex  parte  Gborgb  Jacobs. 

No.   A.559.     Opinion  Filed  March   11.   1910. 
(106   Pkc.   977.) 

In  the  matter  of  the  application  of  George  Jacobs  for  writ 
of  habeas  corpus,  for  the  purpose  of  obtaining  bail.  Order  dis- 
charging defendant  on  bail. 

PER  CTJEIAM.  This  is  an  application  for  writ  of  habeas 
corpus  for  the  purpose  of  granting  bail.  The  application  was  filer! 
in  this  court  on  January  18,  1910. 

It  appears  from  the  petition  and  the  return  made  by  the 
sheriff  that  the  petitioner,  George  Jacobs,  is  held  under  a  commit- 
ment issued  by  Hon.  R.  McMillan,  judge  of  the  Fourth  judicial 
district,  on  an  indictment  returned  in  McClain  county  charging 
the  petitioner  with  murder,  and  the  petitioner  was  transferred 
from  McClain  county  to  the  cOimty  jail  in  Cleveland  county.  A 
number  of  affidavits  were  filed  as  to  the  facts  and  circumstances 
of  the  homicide,  and  the  additional  representation  is  made  by 
counsel  for  the  petitioner  that  the  petitioner's  father  is  at  this 
time  dangerously  ill  and  in  a  dying  condition. 

Under  our  Constitution  all  offenses  are  bailable,  except  in 
capital  cases  where  the  proof  of  guilt  is  evident  or  the  presump- 
tion thereof  is  great.     After  due  consideration  of  the  facts  dis- 
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closed  by  the  aflSdavit  filed  in  support  of  the  petition,  we  are  of 
the  opinion  that  the  defendant  is  entitled  to  bail. 

It  is  therefore  ordered  that  the  defendant  be  admitted  to  bail 
in  the  sum  of  $20,000,  the  suflSciency  of  security  to  be  approved 
by  the  clerk  of  the  district  court  of  McClain  county,  and  that  on 
his  approval  of  the  bail  in  said  sum  the  defendant  be  discharged 
from  the  custody  of  the  sheriff  of  Cleveland  county,  where  he  is 
at  present  confined. 


Ban  Wood  v.  State. 

No.   A-142.     Opinion   Filed   March   IS,   1910. 
(107  Pac.   937.) 

1.  INDICTMENT  AND  INFORMATION— Prosecution  of  Folony  by 
Information.  It  is  well  settled  in  this  state  that  a  person 
charged  with  a  felony  may  be  tried  in  a  court  havingr  Jurisdic- 
tion of  such  offense  by  information,  havingr  tlrst  had  a  prelimi- 
nary examination  before  an  examining  magristrate.  or  having 
waived  such  preliminary  examination. 

2.  SAME— Allogat ion  of  Proliminary  Examination.*  It  Is  not  neces- 
sary for  an  information  charging  a  felony  to  allege  that  defend- 
ant has  had  a  preliminary  examination  before  an  officer  au- 
thorized by  law  to  hear  the  same,  and  has  been  bound  over  to 
await  trial  thereon,  or  has  waived  such  examination. 

3.  SAME — Surplusage.  A  charge  in  an  information  that  W.,  on 
the  4th  day  of  April,  1908.  had  a  preliminary  examination  on 
said  charge  before  T.,  a  duly  elected,  qualified,  and  acting  mag- 
istrate of  Roger  Mills  county,  state  of  Oklahoma,  and  he,  the 
said  W.,  was  by  said  T.,  on  the  4th  day  of  April  1908,  committed 
and  held  in  the  common  Jail  of  said  county  and  state  to  await 
the  action  of  the  district  court  on  said  above  charge,  is  not  in 
conflict  with  that  portion  of  article  7,  sec.  19,  of  the  Constitu- 
tion of  the  state,  which  provides,  "All  indictments,  informations 
and  complaints  shall  conclude  'Against  the  peace  and  dignity 
of  the  state/  "  but  is  a  matter  wholly  foreign  and  irrelevant  to 
the  information,  and  may  be  treated  as  surplusage. 

4.  .Jury — Qhallenge  to  Panel — Grounds.     A  challenge  to  a  pitit  Jury 

panel   must   be   predicated   on   facts    from    which    defendant   has 
suffered   material  prejudice. 
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5.  SAME— Challenge  to  Pmnal— ^ufFioieney  of  Challenge.  While  it 
is  the  duty  of  a  trial  court,  when  a  challengre  to  a  petit  jury 
panel  is  presented  to  it.  to  try  the  issue  of  fact  when  the  same 
is  properly  denied,  yet  it  Is  not  error  for  the  court  to  overrule 
such  cballenffe  where  it  fails  to  state  facts  sufficient  to  justify 
the  court  in  dischaKins  the  jury,   if  true. 

6.  HOMICIDE  —  Manslaughter — 8elf- Defense — Provocation.  If  W 
provokes  an  altercation  between  himself  and  H.,  or  challenges 
H.  to  a  mutfuai  combat,  without  intending:  to  kill  H.,  but  in- 
tending an  ordinary  battery  merely,  and  H.  assaults  W.,  or  by 
some  act  done  gave  W.  reasonable  apprehension  of  loss  of  life 
or  great  bodily  harm,  and  W.  kills  H.  to  protect  himself  from 
the  apprehended  danger,  the  killing  under  such  circumstances 
would   not  be   iustiflable,  but  would  be  manslaucchter. 

7.  APPEAL— Review — Argument  of  Counsel.  Remarks  of  counsel 
in  the  course  of  their  arguments  objected  to  as  improper  shall 
be  considered  and  construed  in  reference  to  the  evidence,  and 
in  order  to  constitute  reversible  error  the  impropriety  induige^l 
in  must  be  such  as  to  iDfluence  the  verdict  Section  6957, 
Snyder's  Comp.  Laws,  requires  this  court  to  "give  judgment 
without  regard  to  technical  errors  or  defects,  or  to  exceptions 
which  do  not  affect  the  substantial  rights  of  the  parties."  The 
letter  and  spirit  of  the  statute  is  that,  if  the  court  can  say, 
after  carefully  considering  the  entire  record,  that  the  convic- 
tion is  sufficiently  supported  by  competent  evidence,  and  that 
the  verdict  was  not  reached  by  error  or  as  a  result  of  f>assion 
and  prejudice,   the  conviction  should   be  affirmed. 

(Syllabus  by  the  Court.) 

Appeal   from    District    Court,    Roger   Mills    County;   Jamesf    R. 

Tolhertf  Judge, 

Ran  Wood  was  convicted  of  murder,  and  he  appeals.  Affirmed. 

On  the  9th  day  of  Jime,  1908,  W.  H.  Mouser,  the  duly  qual- 
ified and  acting  county  attorney  of  Roger  Mills  county,  Okla., 
filed  in  the  district  court  of  said  county  his  information,  charging 
Ran  Wood  (who  is  hereinafter  called  defendant)  with  murder, 
which  information,  omitting  the  caption,  is  as  follows: 

"Comes  now  W.  H.  Mouser,  couniy  attorney  for  the  ?aid 
county  of  Roger  Mills,  in  the  name  and  by  the  authority  of  the 
state  of  Oklahoma,  and  information  makes  that  one  Ran  Wood, 
late  of.  the  county  aforesaid,  on  or  about  the  29th  day  of  March, 
1908,  in  the  county  of  Roger  Mills  and  state  of  Oklahomaj  did 
tlien  and  there  unlawfully,  purposely,  willfully,  deliberateh',  ma- 
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liciously,  feloniously,  and  of  his  deliberate  and  premeditated 
malice,  and  without  authority  of  law,  and  with  a  premeditated  de- 
sign to  effect  the  death  of  one  Jesse  Hungate,  with  a  dangerous 
and  deadly  weapon,  to  wit,  a  pistol,  then  and  there  charged  and 
loaded  with  gunpowder  and  leaden  balls,  which  said  pistol  he,  the 
said  Ban  Wood,  then  and  there  had  and  held  in  his  hand,  and 
with  which  said  pistol  so  held  and  had,  he,  the  said  Ran  Wood, 
did  shoot  the  said  leaden  balls  into  the  body  and  person  of  said 
Jesse  Hungate,  and  so  inflicted  and  so  made  a  mortal  wound  in 
the  body  and  person  of  the  said  Jesse  Hungate,  of  which  mortal 
wound,  so  inflicted  and  so  made  upon  the  said  Jesse  Hungate  in 
manner  and  form  and  for  the  purpose  aforesaid,  he,  the  said 
Jesse  Hungate,  on  and  from  the  29th  day  of  March,  1908,  until 
the  30th  day  of  March,  1908,  in  the  said  county  and  state,  did 
languish,  and  languishing  did  live,  on  which  said  30th  day  of 
March,  1908,  he,  the  said  Jesse  Hungate,  in  the  town  of  Elk  City, 
BecUiam  county,  Okla.,  of  the  mortal  wound  afoi^esaid  did  die,  as 
was  intended  by  the  said  Ban  Wood  that  he,  the  said  Jesse  Hun- 
gate, should  do;  and  so  the  said  Ban  Wood  in  manner  and  form 
aforesaid  did  purposely,  willfully,  deliberately,  maliciously,  felon- 
iously, and  with  malice  aforethought,  and  without  authority  of 
law,  and  with  a  premeditated  design  to  effect  the  death  of  the 
said  Jesse  Hungate,  him,  the  said  Jesse  Hungate  kill  and  murder, 
contrary  to  the  form  of  the  statute  in  such  case  made  and  pro- 
vided, and  against  the  peace  and  dignity  of  the  state  of  Oklahoma. 
The  said  defendant.  Ban  Wood,  having  on  the  4th  day  of  April, 
1908,  had  a  preliminary  examination  on  said  charge  before  E.  E. 
Tracy,  a  duly  elected,  qualified,  and  acting  examining  magistrate 
of  Boger  Mills  county  and  state  of  Oklahoma,  and  he,  the  said 
Ran  Wood,  was  by  said  E.  E.  Tracy  on  the  4lh  day  of  April, 
1908,  ordered  committed  and  held  in  the  common  jail  of  saifl 
county  and  state  to  await  the  notion  of  the  district  court  on  said 
above  charge.    W.  H.  Mouser,  County  Attorney.** 

This  information  was  properly  subscribed  and  sworn  to  by 
one  J.  M.  Evans,  before  W.  P.  Madden,  clerk  of  the  district  court, 
on  the' 9th  day  of  June,  1908.  To  this  information  the  defendant 
filed  his  motion  to  «et  the  same  aside,  which  was  by  the  court 
overruled,  and  the  defendant  reserved  an  '^xi'cption.  Tlie  defend- 
ant thereupon  filed  a  demurrer  to  said  information,  which  was 
also  overruled  by  the  court,  to  which  ruling  the  defendant  re- 
served an  exception.     On  June  10th,  1908,  defendant  was  duly 
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arraigned  upon  said  information,  and  entered  his  plea  of  '^ot 
guilty/' 

On  September  21,  1908,  defendant  filed  his  challenge  to  the 
panel  of  jurors,  which  challenge,  omitting  caption,  is  as  follows: 

"Comes  now  the  defendant  in  the  above-entitled  action  and 
challenges  the  panel  of  the  jury  returned  for  service  at  this  term 
of  the  court  for  material  departures  from  the  forms  prescribed 
by  law  in  respect  to  the  selection,  drawing,  and  return  of  the 
jury,  from  which  the  defendant  has  suffered  material  prejudice, 
and  alleges:  (1)  That  Joe  Moad,  one  of  the  jury  commissioners 
who  selected  the  names  from  which  this  jury  panel  was  made  up, 
was  at  the  time  of  selecting  the  names  tot  use  as  jurors  herein 
interested  in  this  case,  and  was  by  law  disqualified  to  act  in  re- 
spect to  this  case  as  jury  commissioner.  (2)  That  the  said  Joe 
Moad,  one  of  said  jury  commissioners,  lives  in  the  immediate 
vicinity  of  the  alleged  offense  charged  against  this  defendant,  and 
lived  in  said  vicinity  at  the  time  of  the  alleged  offense;  that  he 
from  the  first  took  a  prominent  and  active  part  in  the  prosecu- 
tion of  the  defendant  herein;  that  he  took  part  in  employing 
Henry  Furman  as  counsel  to  assist  in  the  prosecution  of  this  case, 
himself  sending  the  telegram  that  brought  the  said  Henry  Fur- 
man  to  this  county,  and  himself  meeting  the  said  Henry  Furman 
at  Elk  City,  Okla.,  and  bringing  him  to  the  scene  of  the  alleged 
offense  with  a  view  to  his  employment  to  prosecute  in  this  case; 
that  he,  the  said  Joe  Moad,  jury  commissioner  as  aforesaid,  as- 
sisted the  state  by  conference  with  the  witnesses  for  the  prosecu- 
tion;  that  he,  the  said  Joe  Moad,  took  and  kept  a  copy  of  the  evi- 
dence adduced  at  said  examining  trial,  as  defendant  is  informed 
and  believes,  and  has  used  same  as  a  basis  for  further  working  up 
the  case  of  the  prosecution  against  this  defendant;  that  after- 
ward he  acted  as  such  jury  commissioner,  and  on  or  about  the 
6th  day  of  July,  1908,  participated  in  selecting  the  names  of  jury- 
men from  which  this  jury  was  made  up.  (3)  That  the  said  Joe 
Moad,  acting  as  jury  commissioner  as  aforesaid,  assisted  in  select- 
ing said  jurymen  for  service  in  this  court,  having  and  taking  an 
active  and  powerful  interest  in  this  prosecution;  that  the  names 
selected  by  him  were  so  selected  with  a  view  to  a  conviction  in  this 
case;  that  he,  the  said  Joe  Moad,  was  an  influential  member  of 
said  board  of  jury  commissioners,  and  his  selections  were  placed 
in  the  lists  from  which  this  jury  was  drawn;  that  by  reason  of 
the  said  Joe  Moad's  interest,  the  selection  of  the  jurymen  from 
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which  this  jury  is  made  up  was  not,  as  to  this  defendant  a  fair 
and  impartial  jury  list,  and  this  panel  contains  names  of  jurors 
selected  by  the  said  Joe  Moad  with  a  view  to  the  conviction  of 
defendant  in  this  case.  Wherefore  defendant  prays  that  his  chal- 
lenge to  said  panel  be  allowed,  and  said  jury  be  discharged  as  to 
this  case.    Gilkerson  &  Tracy,  Attorneys  for  Defendant. 

^*Ban  Wood,  after  being  duly  sworn  according  to  law,  upon 
his  oath  says  that  he  is  the  defendant  in  the  above-entitled  cause ; 
that  he  knows  the  contents  of  the  above  and  foregoing  challenge 
to  the  panel  of  jurors;  that  he  knows  of  his  own  personal  knowl- 
edge that  the  said  Joe  Moad  is  interested  in  this  prosecution; 
that  he  is  informed  and  verily  believes  that  the  extent  of  such  in- 
terest is  correctly  stated  in  said  challenge.    E.  T.  Wood. 

"Subcribed  in  my  presence  and  sworn  to  before  me  on  this 
21st  day  of  September,  1908.  W.  P.  Madden,  District  Clerk,  by 
W.  C.  Tyler,  Deputy.'' 

The  record  discloses  that  on  the  same  day  the  above  challenge 
was  presented  to  the  court  the  following  proceedings  in  reference 
thereto  were  had: 

By  Counsel  for  the  Plaintiff: 

"The  plaintiff  denies  each  and  every  material  allegation  in 
the  motion." 

By  Counsel  for  Defendant: 

"We  ask  permission  to  furnish  prt)of  supporting  the  motion.'' 

By  the  Court: 

"1  will  hear  proof  if  you  have  it." 

The  court  at  this  time  asked  if  tho-  defendant  had  any  proof 
to  support  their  motion  to  suppress  the  panel  of  the  petit  jury. 

By  Counsel  for  Defendant: 

"I  think  we  have  some  proof  present.  We  ask  for  subpoena 
on  the  jury  commissioner  Moad,  who  can  be  brought  to  testify, 
showing  his  interest  in  this  case." 

By  the  Court: 

"It  appearing  to  the  court  that  the  witness  Moad  is  in  Elk 
City,  some  35  miles  away,  the  court  will  refuse  the  request,  but 
will  hear  any  other  evidence  the  defendant  may  have,  but  wilj 
not  delay  the  case  in  order  to  hear  this  evidence.  If  counsel  have 
no  evidence  present,  the  motion  is  overruled,  and  exceptions 
allowed." 
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Thereupon  the  defendant  was  placed  on  trial,  and  was  on  the 
24th  day  of  September,  1908,  convicted  of  manslaughter  in  the 
first  degree,  and  his  punishment  fixed  by  the  jury  at  16  years* 
imprisonment  in  the  state  penitentiary,  at  hard  labor.  On  the 
same  day  defendant  filed  his  motion  for  a  new  trial  and  airest  of 
judgment,  which  were  by  the  court  overruled,  and  defendant  re- 
served an  exception.  Defendant  thereupon  waived  two  days' 
time  to  show  cause  why  he  should  not  receive  sentence,  and  judg- 
ment was  by  the  couri;  pronounced  and  entered  of  record  in  ac- 
cordance with  the  verdict  of  the  jury. 

W.  F.  Luttrell  was  the  first  witness  for  the  state.  He  testi- 
fied in  substance  that  about  8  o'clock  on  the  morning  of  the  hom- 
icide the  deceased  came  to  his  store.  In  about  15  minutes  the 
defendant  came,  and  each  spoke  to  the  other,  saying  "Good  morn- 
ing." In  a  short  time  the  deceased  stated,  in  the  presence  of  de- 
fendant, that  he  believed  that  he  would  go  up  to  Uncle  Bill  Lock- 
hart's.  Deceased  then  went  out  of  the  store,  got  on  his  horse,  and 
rode  away.  In  about  30  minutes  he  returned  to  the  store,  and 
purchased  a  pair  of  cuff  buttons,  and  again  went  out,  got  on  his 
horse,  and  rode  off,  going  in  the  direction  of  his  home.  In  a  few 
seconds  the  defendant  left  the  store,  got  on  his  horse,  and  started 
towards  his  home,  which  was  the  same  direction  from  the  store 
the  deceased  was  going.  At  this  time  deceased  was  about  175 
yards  from  the  store.  The  deceased  was  riding  (in  what  was 
termed  by  the  witness)  in  a  "saddle  trot."  Defendant  was  riding 
a  part  of  the  time  in  a  saddle  trot  and  in  a  lope,  until  he  reached 
the  deceased.  They  then  rode  150  to  200  yards  along  by  the  side 
of  each  other,  to  where  the  deceased  turned  out  into  a  road  lead- 
ing to  a  Mr.  Ford's  residence.  This  was  about  100  yards  from 
where  the  defendant  would  have  had  to  turn  in  order  to  go  to 
liis  father's  house.  The  shooting  took  place  about  700  yards  from 
the  store.  After  deceased  had  turned  towards  Ford's  residence, 
defendant  got  off  his  horse,  took  a  step  to  the  east,  and  just  as 
he  did  that  drew  his  revolver  and  fired,  and  in  three  or  four  sec- 
onds deceased  fired.  Several  shots  were  exchanged  between  de- 
ceased and  defendant.    Deceased  remained  on  his  horse  during  the 
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shooting.  The  witness  also  testified  that  deceased  did  not  turn 
his  horse  from  the  direction  in  which  it  was  going  at  the  time  the 
defendant  dismounted  from  his  horse  and  be8;an  shooting  at  the 
deceased.  That  he  was  standing  in  his  storeroom  looking  out  of  a 
window  in  plain  view  of  the  deceased  and  defendant  during  all  of 
this  time. 

George  Lacy  was  the  next  witness  for  the  state.  He  testi- 
fied in  substance  that  he  was  at  LuttrelFs  store  on  the  morning  of 
the  homicide;  that  he  saw  deceased  leave  the  store,  going  in  the 
direction  of  Bill  Lockharfs;  was  there  when  he  returned;  saw 
him  buy  the  cuff  buttons;  saw  him  leave;  also  the  defendant;  saw 
deceased  and  defendant  riding  along  together  for  quite  a  distance, 
to  where  the  deceased  turned  towards  Ford's  residence.  Defendant 
then  jumped  off  his  horse,  and  defendant  and  deceased  com- 
menced shooting  at  each  other.  The  first  smoke  witness  saw  was 
from  defendant's  gun;  could  not  tell  how  long  between  firsthand 
second  shots,  but  there  was  a  longer  time  between  the  first  and 
second  shots  than  the  others.  Witness  also  testified  that  deceased 
did  not  stop  or  get  off  his  horse  during  the  shooting.  On  cross- 
examination  witness  corroborated  the  witness  Luttrell  as  to  how 
the  deceased  and  the  defendant  were  riding  from  the  time  they 
left  the  store  until  the  homicide.  Witness  also  testified  that  de- 
ceased did  not  turn  his  horse  from  the  direction  in  which  it  was 
going,  either  before  or  after  the  shooting  began. 

W.  A.  Ford  was  the  next  witness  for  the  state.  He  testified 
in  substance  that  on  the  day  of  the  homicide  he  was  at  home  and 
lieard  some  five  or  six  shots.  Looking  out  of  the  window  of  his 
residence,  he  saw  the  deceased  and  defendant  about  50  yards  away. 
Deceased  was  on  his  horse,  galloping  up  to  witness.  Deceased  got 
down  off  his  horse,  went  into  witness'  house,  and  he  and  witness 
examined  the  wound.  Deceased  was  shot  near  the  hip  bone.  In 
about  two  minutes  after  the  shooting  the  deceased  made  the  fol- 
lowing statement  to  the  witness: 

"He  said  he  crossed  the  bridge,  and  he  said  the  defendant 
overtook  him  and  asked  him  why  he  drove  so  bad  for  his  brother, 
and  he  said  he  told  the  defendant  it  was  because  his  brother  stole 
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his  father's  hdrse,  and  the  defendant  told  him  he  did  not  know 
lie  had  stole  his  horse,  and  the  deceased  told  the  defendant  he 
knowed  he  did  steal  him,  and  the  defendant  said  if  you  have  got 
it  in  that  bad,  to  get  down  and  we  will  have  it  out  here,  and  he 
said  the  defendant  jumped  off  his  horse,  and  as  he  turned  around 
the  defendant  ^reached  for  his  gun,  and  as  he  reached  for  his  gun 
I  reached  ior  mine/  " 

Dr.  M.  H.  Levy,  the  next  witness  for  the  state,  testified  that 
the  deceased  was  shot  right  above  the  edge  of  the  hip  bone  on  the 
right  side,  and  passed  obliquely  through  the  abdomen,  and  the 
bullet  lodged  between  the  abdomen  and  the  left  side,  causing  peri- 
tonitis, which  caused  death. 

Boy  Whalen  was  the  next  witness  for  the  state.  He  testified 
in  substance  that  he  was  at  Luttreirs  store  on  the  morning  of  the 
homicide.  He  was  there  at  the  time  the  deceased  and  defendant 
left.  He  saw  what  took  place  between  them  from  the  time  they 
left#he  store  until  the  shooting,  and  corroborated  in  every  partic- 
ular the  testimony  of  Mr.  Luttrell  and  Mr.  Lacy. 

Defendant  undeitook  to  establish  by  several  witnesses  that 
there  were  trees  and  shrubbery  of  different  kinds  between  Lut- 
trell's  store  and  where  the  homicide  took  place,  so  as  to  obstruct 
the  view  of  the  eye-witnesses  in  such  a  manner  as  to  prevent  thera 
from  seeing  the  entire  transaction. 

Defendant  took  the  stand  in  his  own  behalf;  and,  in  view  of 
his  statements,  we  deem  it  immaterial  to  quote  any  of  the  testi- 
mony offered  on  his  behalf  other  than  his  own.  He  testified  in 
substance  that  he  met  the  deceased  on  the  morning  of  the  homi- 
cide between  8  and  9  o'clock  at  LuttrelPs  store.  He  admitted  that 
he  was  there  when  the  deceased  left  to  go  to  Lockhart's.  He  was 
there  when  he  returned  and  purchased  the  cuff  buttons,  as  testi- 
fied to  by  the  witnesses  for  the  state.  He  admitted  that  after  the 
deceased  had  left  the  store,  and  was  about  150  yards  away,  he  got 
on  his  horse  and  rode  in  a  fast  trot  until  he  overtook  deceased ;  tUat 
he  rode  quite  a  distance  along  by  the  side  of  the  deceased.  He 
testified  that  when  lie  rode  up  by  the  side  of  the  deceased  he  said 
to  him: 

"  Tretty  cool  this  morning  yet,'  and  he  said,  'Yes,'  and  I 
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said,  ^It  will  about  clear  off  and  frost  to-night  and  kill  off  the 
fruit/  and  he  said  'Yes,  I  am  afraid  so,^  and  I  said,  T  am  intend- 
ing to  start  over  to  Ford^s',  and  he  said,  'I  don^t  think  Ford  is  at 
home,^  and  I  said,  *Yes,  I  saw  him  a  while  ago,'  and  he  said,  T 
thought  he  went  over  to  Laey's,'  and  I  said,  *No,  he  said  he  would 
be  at  home,'  and  he  asked  me  then  *Why  did  Ira  go  up  and  pay 
a  fine?'  and  I  said,  'Jesse,  I  don't  know  anything  about  that  at 
all ;  I  have  taken  no  sides  in  it  at  all' — and  he  said,  'There  was  no 
use  of  it,  for  there  was  nobody  at  the  schoolhouse  that  seen  it  that 
would  say  anything,'  and  I  told  him  that  I  did  not  know  any- 
thing about  it,  and  he  said,  1  will  tell  you  right  now  it  ain't  (luite 
over  yet,'  and  I  said,  'Why  have  you  got  a  drove  at  my  folks  so  ?' 
and  he  says,  'Because* Ira  is  the  son  of  a  bitch  that  stole  pa's 
horse.'  I  said,  'Do  you  know  for  certain  he  stole  that  horse?'  and 
he  says,  1  do ;  that  Lula  told  Alexander's  folks  and  they  told  mv 
Ma.'  And  I  told.  *  *  *  I  said  I  didn't  know  that.  ♦  ♦  '♦ 
I  told  him  I  did  not  think  that ;  ♦  ♦  ♦  that  any  man  would 
hold  up  for  a  thing  like  that.  Q.  What  then  was  done  ?  A.  By 
that  time  we  got  to  the  forks  of  the  road  and  I  pulled  behind  him 
to  go  into  Ford's.  He  rode  out  a  little  piece  to  the  forks  of  the 
road  and  pulled  right  across  in  there.  Q.  In  the  gate*?  A.  Yes, 
sir ;  *  *  *  in  the  gate,  *  *  ♦  and  I  pulled  my  horse 
right  across  and  starting  on  to  get  away  from  him.  *  «  ♦ 
Q.  What  was  then  said  or  done?  A.  He  turned  around  and 
said,  ^You  are  a  thieving  son  of  a  bitch  yourself,'  and  I  told  him 
if  he  wanted  to  fight,  let  us  get  down  and  fight  it  out.'  Q.  What 
did  you  do  then?  A.  In  the  meantime  we  had  both  stopped,  and 
when  I  told  him  l^et  us  get  down  and  fight  it  out,'  he  says,  'AH 
right,'  and  commenced  pulling  off  his  gloves.  I  got  down  off  my 
horse  then.  Q.  How  did  you  get  down?  A.  I  got  down  just 
like  a  body  would.  Q.  State  which  leg  you  put  over  the  saddle, 
and  which  side?  A.  I  got  down  on  the  left  side  of  the  horse, 
*  *  *  the  north  side.  Q.  Go  ahead.  A.  I  took  the  rein* 
over  the  horse's  head.  When  I  turned  around  and  looked  at 
Jesse,  why  he  had  his  gun  out  and  he  was  riding  south  back  to- 
wards me.  Q.  What  position  in  the  gate  did  he  get,  *  *  * 
or  about  the  gate  did  he  get  before  he  pulled  up:  Was  he  in- 
side? A.  He  was  inside  of  the  gate,  *  *  *  on  the  north 
side  of  the  gate  when  he  pulled  up.  Q.  State  what  occurred. 
A.  When  I  saw  him  coming  back  I  tried  to  run  around  the 
horse  then.     Q.     Why  did  you  do  that?     A.     I  was  afraid  he 
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would  shoot.  Q.  How  was  he  holding  his  gun?  A.  Holding 
it  in  his  right  hand.  *  *  *  Q.  Go  ahead.  A.  And  he  rode 
up  to  me,  and  as  I  run  around  my  horse  run  backwards,  and  when 
I  turned  back  around  he  throwed  down  to  shoot.  Q.  What  did 
you  do  then?  A.  I  commenced  pulling  my  gun.  Q.  State 
whether  or  not  when  he  pulled  down  did  he  shoot?  A.  When 
he  pulled  down  it  looked  to  me  like  his  gun  was  cocked,  and  I 
believe  it  was  just  half  cocked.  Q.  What  did  you  do  then? 
A.  I  pulled  my  gun,  and  as  I  brought  it  out  it  went  oflf  acci- 
dentally.    ♦     *  ^  ♦    I  shot  the  first  shot.'' 

Defendant  also  admitted  on  cross-examination  that  he  told 
the  sheriff  of  the  county  that  he  fired  the  first  shot,  and  it  was 
the  first  shot  that  hit  Jesse  Hungate.  He  admitted  practically 
everything  testified  to  by  the  witnesses  Luttrell,  Lacy,  and  Whalen 
for  the  state.  The  only  material  difference  from  his  testimony 
and  that  of  the  witnesses  for  the  state  was  that  deceased  turned 
his  horse  and  rode  back  toward  defendant  before  the  shooting 
commenced.     This  was  denied  by  the  state's  witnesses. 

Oillcerson  &  Tracy,  for  plaintiff  in  error. 
Chas,   West,  Atty.   Gen.,  and  Chas.  L.  Moore,  Asst.   Atty. 
Gan.,  for  the  State. 

McADAMS,  Special  Judge  (after  stating  tlie  facts  as 
above).  Defendant  under  his  first  assignment  of  error,  con- 
tends that  he  could  not  be  placed  upon  trial  charged  with  a 
felony  by  information.  We  have  read  with  a  great  deal  of 
interest  the  ingenious  argument  presented  by  counse.'  for  defendant 
in  support  of  this  contention,  but  are  unable  to  agree  with  their 
reasoning.  This  question  was  decided  adversely  to  the  conten- 
tion of  defendant  by  this  court,  in  Re  McNaught,  reported  in  1 
Okla.  Cr.  528,  99  Pac.  241,  and  again  by  the  Supreme  Court 
of  this  state  in  the  case  of  Ex  parte  McNaught,  1  Okla.  Cr.  260, 
100  Pac.  27.  It  is  well  settled  in  this  state  that  a  person  charged 
with  a  felony  may  be  tried  in  courts  having  jurisdiction  of  such 
offense  by  information  properly  verified,  having  first  had  a  pre- 
liminary examination  before  an  examining  magistrate,  or  having 
waived  such  preliminary  examination. 

Defendant  assigns  as  his  second   assignment  of  error  that 
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the  information  does  not  conclude,  as  required  by  that  portion  of 
article  7,  §  19,  of  the  Constitution,  which  provides,  "All  indict- 
ments, informations  and  complaints  shall  conclude  ^against  the 
peace  and  dignity  of  the  state,' "  and  is  therefore  void.  Counsel 
for  the  defendant  in  their  argument  contend  that  the  information 
is  in  violation  of  that  portion  of  the  Constitution  just  quoted,  in 
that  stating  the  oifemse  of  which  the  defendant  was  charged, 
"contrary  to  tlie  form  of  tl)e  statute  in  such  case  made  and 
provided  and  against  the  peace  and  dignity  of  the  state  of  Okla- 
home,"  contains  before  the  name  of  the  county  attorney,  the 
following : 

"The  defendant.  Ran  Wood,  having  on  the  4th  day  of  April, 
1908,  had  a  preliminary  examination  on  said  charge  before  E.  E. 
Tracy,  a  duly  elected,  qualified  and  acting  examining  magistrate  of 
Roger  Mills  county,  state  of  Oklahoma,  and  he,  said  Ran  Wood, 
was  by  said  E.  E.  Tracy  on  the  4th  day  of  April,  1908,  ordered 
committed  and  held  in  the  county  jail  of  said  county  and  state 
to  await  the  action  of  the  district  court  on  said  above  charge.*' 

The  contention  of  counsel  for  defendant  is  wholly  without 
merit.  The  information  in  this  case  in  a  clear,  concise  and 
specific  manner  charges  the  defendant  with  the  crime  of  murder, 
stating  in  detail  the  manner  in  which  such  homicide  was  com- 
mitted, and  charges  that  the  killing  so  alleged  by  the  defendant 
was  contrary  to  the  form  of  the  statute  in  such  case  made  and  pro- 
vided, and  against  the  peace  and  dignity  of  the  state  of  Okla- 
homa. 

In  the  case  of  Canard  v.  State,  2  Okla.  Cr.  505,  103  Pac. 
737,  decided  by  this  court  July  27,  1909,  it  was  held: 

"In  the  prosecution  of  a  defendant  by  information  for  a 
felony  it  is  not  necessary  that  the  information  should  allege  that 
there  was  a  preliminary  hearing  before  a  committing  magistrate, 
or  a  waiver  of  the  same,  although  such  facts  must  exist  in  order 
to  authorize  the  filing  of  such  information.'' 

Again  in  the  case  of  Caples  v.  State,  ante,  p.  72,  104  Pac. 
493,  decided  by  this  court  October  18,  1909,  it  was  held : 

"It  is  not  necessary  for  an  information  charging  a  felony  to 
allege  that  the  defendant  has  had  a  prieliminary  examination  be- 
fore an  officer  authorized  by  law  to  hear  the  same,  and  has  beewi 
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bound  over  to  await  final  trial  thereon,  or  has  waived  such  ex- 
amination. If  these  things  have  not  been  done,  the  defendant 
can  present  this  question  to  the  court  by  plea  in  abatement.*' 

If  it  is  not  necessary  for  an  information  charging  a  felony 
to  allege  that  the  defendant  has  had  a  preliminary  examination 
before  an  oflficer  authorized  by  law  to  hear  the  same,  and  has  been 
bound  over  to  await  the  final  trial  thereon,  or  has  waived  such  ex- 
amination, then  the  question  arises :  Does  such  an  aUegation  to  an 
information  as  in  this  case  render  it  in  conflict  with  article  7,  § 
19,  erf  the  Constitution  of  the  state,  which  provides,  "All  indict- 
ments, informations  and  complaints  shall  conclude  ^against  the 
peace  and  dignity  of  the  state' "  such  as  to  render  said  informa- 
tion void,  or  is  such  allegation  mere  surplusage?  The  question, 
therefore,  arises:     What  constitutes  surplusage? 

Mr.  Bouvier,  in  volume  2  of  his  Law  Dictionary  (page  61)9), 
defines  surplusage  to  be :  ^ 

*^ Allegations  of  matter  wholly  foreign  atod  impertinent  to 
the  case.     All  matter  beyond  the  circumstances  ,necessary  to 
constitute  the  action  is  surplusage.     When  the  whole  of  an  alle- 
gation is  immaterial  to  the  plaintiff's  right  of  action,  it  may 
be  struck  out  as  surplusage." 

Bapalje  &  Lawrence's  Law  Dictionary  (page  1245),  says: 

"Surplusage  is  where  there  is  something  in  excess.  In 
pleading  surplusage  is  the  allegation  of  unnecessary  matter,  and 
is  forbidden.  In  most  cases  such  matter  will  not  vitiate  the 
pleading,  but  will  be  disregarded." 

Anderson's  Law  Dictionary  (page  997) : 

"Matter,  in  any  instrument,  foreign  to  the  purpose;  what- 
ever is  extraneous,  impertinent,  superfluous,  or  unnecessary.  What- 
ever may  be  stricken  from  the  record  without  destroying  the 
plaintiff's  right  of  action,  as,  in  a  suit  for  a  breach  of  warranty, 
that  goods  were  not  such  as  the  defendant  warranted  thoin, 
*     ♦     *     'and  that  he  knew  this.' " 

Cyclopedia  Law  Dictionary  (page  888) : 

^'Allegations  of  matter  wholly  foreign  and  impertinent  to  the 
cause.  All  beyond  the  circumstances  necessary  to  constitute  the 
action  is  surplusage.  Cowp.  683;  5  East,  278;  10  East,  205;  2 
Johns.  Cas.  (N.Y.)  52;  1  Mason  (U.S.)  57;  16  Tex.  656." 

Black's  Law  Dictionary  (page  1143)  says. 
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"Allegations  of  matter  wholly  foreign  and  impertinent  to 
the  cause.  All  matter  beyond  the  circumstances  necessary  to 
constitute  the  action." 

Broom's  Legal   Maxims    (8th  Ed.)    p.   626,  says: 

'It  is  a  rule  of  extensive  application  with  reference  to  the 
construction  of  written  instruments,  and,  in  the  science  of  plead- 
ing, that  matter  which  is  mere  surplusage  may  be  rejected,  and 
does  not  vitiate  the  instrument  or  pleading  in  which  it  is  found. 
*     *     *     ' Surplusagium  non  nocet'  is  the  maxim  of  our  law." 

In  Commonwealth  v,  Peto,  136  Mass.  157,  the  Supreme  Court 
of  that  state  said: 

"The  second  ground  assigned  in  the  motion  to  quash  should 
not  have  been  sustained.  If  the  complaint  was  defective,  it  was 
so  in  form  only,  and  the  motion  was  filed  too  late.  Pub.  St. 
e.  214,  §  25;  Commonwealth  v.  Emmchfis,  98  Mass.  6;  Com- 
monweaith  v.  Blanchard,  105  Mass.  173;  Commonwealth  v,  Doh- 
erty,  116  Mass.  13.  But  we  do  not  perceive  that  the  complaint 
was  legally  defective,  even  in  form.  It  averred  the  keeping  of 
intoxicating  liquors  with  intent  to  sell  the  same,  without  being 
authorized  so  to  do  by  virtue  of  St.  1869,  c.  415,  an  act  which 
was  then  repealed;  but  it  further  averred  that  these  liquors  were 
thus  kept  without  any  legal  authority  whatever.  The  allegations 
as  to  St.  1869,  c.  415,  were  therefore  superfluous,  and  might 
properly  be  treated  as  surplusage." 

In  State  v,  Elliott,  14  Tex.  426,  it  is  said: 

"But  it  is  objected  in  effect  that  too  much  was  attempted,  and 
that  the  indictment  is  bad  by  reason  of  the  recitals.  If  these 
contained  anything  contradictory  or  repugnant  to  the  body  of 
the  indictment,  or  were  of  a  character  to  render  unintelligible  any 
of  the  material,  traversable  matters  constituting  the  charge,  there 
might  be  force  in  the  objection.  But  such  manifestly  is  not 
the  case.  The  grand  jury  have  undertaken,  very  needlessly,  it 
is  true,  to  recite  the  history  of  the  lost  indictment.  And  it  is 
a* so  true,  as  suggested  in  the  argument,  that  this  was  quite 
foreign  to  their  appropriate  province.  It  was  matter  wholly  for- 
eign and  irrelevant.  And  that  it  was  so  brings  it,  in  the  strict- 
est sense,  within  the  definition  of  surplusage,  which  does  no  in- 
jury. For,  in  general,  'surplusagium  non  nocet'  according  to  the 
maxim  ^Vtiie  per  in  viile  non  vitiaiur/  Matter  which  is  merely 
useless  never  vitiates." 
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In  State  v.  Sarlh,  135  Ind.  200,  34  X.  E.  1130.  the  Su- 
preme Court  of  Indiana  said: 

"If  the  language  quoted  could  be  treated  as  surplusage,  the 
motion  to  quash  should  not  prevail.  By  statute,  ^surplusage'  or 
'repugnant  allegation^  does  not  render  an  indictment  insufficient, 
'when  there  is  sufficient  matter  alleged  to  indicate  the  crime  and 
person  charged.'  Clause  6.  §  1756,  Rev.  St.  1881;  State  v.  Me- 
Donald,  106  Ind.  233  [6  N.  E.  607]  ;  Myers  v.  State.  101  Ind. 
379;  State  v.  Judy,  60  Ind.  138.'' 

**It  is  a  general  rule,  irrespective  of  statute,  that  surplusage 
does  not  vitiate,  and,  to  aid  the  sense,  it  may  be  rejected.  (State 
V.  Judy,  supra,) 

In  State  v.  Pierce,  8  Nev.  296,  the  court  aid: 

"It  is  again  objected  that  the  indictment  is  insufficient 
A  careful  perusal  satisfactorily  shows  it  to  be  perfectly  good, 
though,  perhaps,  through  excess  of  caution  containing  more  tlian 
the  statute  demands;  but  in  this  superfluous  matter,  if  so  it  be, 
there  is  nothing  to  perplex  one  of  ordinary  understanding,  nor  to 
injure  this  appellant." 

In  Travis  v.  Commonwealth,  96  Ky.  77,  27  S.  W.  863,  the 
court  said: 

"The   indictment   reads   as  follows:     *The   said   Travis  and 

Hendricks  heretofore,  to  wit,  on  the  day  of  December,  A. 

D.  1893,  in  the  county  aforesaid,  did  unlawfully  and  feloniously 
take,  steal,  and  carry  away,  with  the  intent  to  convert  to  their 
own  use,  from  J.  L.  Ewell,  $30  in  good  and  lawful  currency  of 
the  United  States  of  Kentucky,  a  better  description  of  which  is 
not  here  given  because  the  same  is  to  the  grand  jury  unknown, 
said  $30  then  and  there  belonging  and  was  in  the  possession  of 
said  J.  L.  Ewell,  and  the  said  Travis  and  Hendricks  did  felon- 
iously convert  the  same  to  their  own  use,  and  deprive  the  said 
Ewell  of  same,"'  etc. 

The  court  then  proceeds  as  follows: 

"In  an  indictment  for  the  larceny  or  embezzlement  of  money 
or  United  States  currency  or  bank  notes,  it  is  sufficient  to  allege 
the  larceny  or  embezzlement  of  the  same,  without  specifying  the 
coin,  number,  denomination,  or  kind  thereof.  Section  135,  Crim- 
inal Code.  The  indictment  meets  all  the  requirements  of  the 
Code,  and  the  offense  is  specific  and  complete ;  the  words  ^of  Ken- 
tucky' being  mere  surplusage  and  meaningless,  and  in  no  way 
calculated  to  mislead  defendant  to  his  prejudice.'' 
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In  Siaie  v.  Noble,  15  Me.  477,  the  court  said: 
"It  may  be  regarded  as  a  geoeral  rule,  both  in  criminal  prose- 
cutions and  in  civil  actions,  that  an  unnecessary  averment  mav  be 
rejected,  where  enough  remains  to  show  that  an  offense  has  been 
committed,  or  that  a  cause  of  action  exists.^' 

In  Siaie  v.  Webster,  39  N.  H.  96,  the  court  said : 
"All  unnecessary  words  in  an  indictment  may,  on  trial  or  ar- 
rest of  judgment,  be  rejected,  as  surplusage,  if  the  indictniept 
will  be  good  upon  striking  them  out.  State  v.  Bailey,  31  N.  H. 
521;  Wharton's  Cr.  Law,  165;  1  Ch.  Cr.  Law,  238;  Rex  r.  Ed- 
wards dk  Morris,  Leach,  127;  Commonwealth  v.  Arnold,  4  Pick. 
[vMasp.]  251;  Commonwealth  v,  Huniy  4  Pick.  [Mass.]  252. 
By  striking  out  in  this  indictment  the  words,  'certain  persons 
unknown,  of  whom,'  and  the  words  Vas  one/  and  again  the 
words,  ^said  persons  unknown,  of  whom,'  and  *was  one,'  and  the 
indictment  is  in  proper  form,  as  founded  upon  section  5,  c.  217, 
Rev.  St.,  for  assaulting  and  obstructing  the  officer." 

In  Castles  v.  McMaih,  1  Ala.  page  328,  the  court  said : 
"The  duplicity  complained  of  in  the  declaration  is  that,  after 
setting  forth  that  the  bill  was  protested  for  nonacceptance,  it  goes 
on  to  allege  a  protest  for  nonpayment  also.  In  Evans  v,  WatrouSy  2 
Port.  205,  it  was  determined  ^that  under  our  statute,  which  prohib- 
its special  demurrer  where  there  is  a  clear  and  substantial  cause  of 
action  set  forth  in  a  declaration,  though  it  may  contain  irrelevant 
or  superfluous  matter,  or  though  it  may  contain  daplicity,  yet 
the  defendant  shall  be  held  to  answer  it.'  It  is  not  pretended 
that  the  declaration  does  not  contain  a  good  cause  of  action; 
but  the  objection  is  that  some  of  its  allegations  are  superfluous, 
and  consequently  affords  no  cause  for  reversal." 

In  Commonwealth  v.  Rowell,  146  Mass.  130,  15  N.  E.  155, 
the  court  said: 

"The  complaint  must  allege  ail  the  material  elements  which 
constitute  the  offense  charged,  and  they  must  be  proved.  And  if 
the  complaint  unnecessarily  alleges  anything  which  is  descriptive 
of  the  identity  of  the  offense,  it  must  be  proved  as  alleged.  But 
any  allegations  not  descriptive  of  the  identity  of  the  offense,  which 
cam  be  omitted  without  affecting  the  charge  against  the  de- 
fendant, and  without  detriment  to  the  complaint,  may  be  treated 
aB  surplusage,  and  need  not  be  proved."  (Commonwealth  v. 
Pray,  13  Pick.  359;  Commonwealth  v.  Cooley,  10  Pick.  37;  Com- 
monwealth r.  Lewinj  1  Mete.  151.) 
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We  could  multiply  authorities  to  the  same  effect  without 
limit  upon  this  question,  but  we  deem  the  foregoing  to  be  suffic- 
ient. So  far  fis  the  information  against  the  defendant  in  this  case 
is  concerned,  charging  the  offense,  it  closes  with  the  words 
^'against  the  peace  and  dignity  of  the  state."  The  allegation  fol- 
lowing this  was  matter  wholly  foreign  and  irrelevant  to  the  in- 
formation. It  neither  added  to  nor  took  from  any  of  the  material 
matters  constituting  the  charge.  It  is  therefore  surplusage  pure 
and  simple.  It  constitutes  no  part  of  the  information.  Under 
the  authorities  above  cited,  it  should  be  disregarded  and  treated 
as  a  nullity. 

The  third  assignment  of  error  is  that  the  court  erred  in 
overruling  defendant's  challenge  to  the  panel  of  jurors.  Chapter 
89,  art.  8,  of  Snyder's  Comp.  Laws  Okla.  provides  the  manner  in 
which  a  challenge  to  the  petit  jury  may  be  made.  Section  6795 
provides  that: 

^'A  challenge  to  the  panel  can  be  found  only  on  a  material 
departure  from  the  forms  prescribed  by  law,  in  respect  to  the 
drawing  and  return  of  the  jury,  or  on  the  intentional  omission 
of  the  sheriff  to  summon  one  or  more  of  the  jurors  drawn  from, 
which  the  defendant  has  suffered  material  prejudice.*' 

Section  6796  provides: 

"A  challenge  to  the  panel  must  be  taken  before  a  jury  is 
sworn,  and  must  be  in  writing,  specif3dng  plainly  and  distinctly 
the  facts  constituting  the  ground  of  challenge." 

Section  6799  provides: 

"If  the  challenge  is  denied,  the  denial  may,  in  like  manner,  be 
oral,  and  must  be  entered  upon  the  minutes  of  the  court,  and  the 
court  must  proceed  to  try  the  questions  of  fact." 

Section  6800  provides: 

"Upon  the  trial  of  the  challenge,  the  officers,  whether  judicial 
or  ministerial,  whose  irregularity  is  complained  of,  as  well  as 
any  other  presons,  may  be  examined  to  prove  or  disprove  the  facts 
alleged  as  the  ground  of  challenge." 

It  will  be  seen  from  section  6795  of  this  act  that  the  chal- 
lenge to  the  panel  must  be  founded  on  facts  from  which  the  de- 
fendant has  suffered  material  prejudice.  In  this  case  the  chal- 
lenge simply  charges  that  the  jury  commissioner  Joe  Moad  was 
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interested  in  the  prosecutioD  of  this  ease,  and  undertakes  to  set  out 
to  what  extent  he  was  so  interested.  It  nowhere  charges  that 
any  member  of  the  jury  taken  from  the  jury  list  selected  by  him 
as  such  jury  commissioner  was  in  any  way  biased  or  prejudiced 
against  the  defendant,  or  that  the  jury  commissioner  Moad  had, 
at  any  time  prior  to  the  selection  of  them  for  jury  service,  ever 
conversed  with  them  concerning  this  prosecution,  or  otherwise 
attempted  to  any  way  influence  their  action.  While  it  is  the 
duty  of  the  trial  court,  when  a  challenge  to  the  jury  panel  is 
presented  to  it,  to  try  the  issue  of  fact  when  the  same  is  properly 
denied,  yet  it  is  not  error  for  the  court  to  overrule  such  challenge 
where  it  fails  to  state  facts  suflBcient  to  justify  the  court  in  dis- 
charging the  jury,  if  true.  The  grounds  of  challenge  in  this  cause 
were  insufficient  to  warrant  the  court  in  discharging  the  jury. 
Therefore  no  error  was  comitted  in  overruling  the  challenge. 
The  court  charged  the  jury  in  part  as  follows: 
"Thirteenth.  If  you  believe  from  the  evidence  in  this  case 
beyond  a  reasonable  doubt  that  the  killing  of  Jesse  Hungate  By 
the  defendant  was  not  justifiable,  as  justification  and  self-defense 
are  explained  in  these  instructions,  it  will  then  be  your  duty  to 
determine  the  degree  of  the  felonious  homicide.  It  you  believe 
from  the  evidence  beyond  a  reasonable  doubt  that  the  defendant 
in  the  county  of  Eoger  Mills  and  state  of  Oklahoma,  on  the  29th 
day  of  March,  1908,  shot  the  deceased  and  wounded  him,  from  the 
effects  of  which  he  soon  thereafter  died,  and  that  the  defendant 
fired  the  fatal  shot  at  the  deceased  with  the  premeditated  design 
to  effect  the  death  of  said  Jesse  Hungate,  you  will  then  find  the 
defendant  guilty  of  murder  and  fix  his  punishment  at  death,  or  by 
imprisonment  in  the  state  penitentiary  at  hard  labor  for  life,  at 
your  discretion.  But  if  you  have  a  reasonable  doubt,  after  con- 
sidering all  the  evidence  in  the  case,  as  to  whether  the  killing 
was  perpetrated  with  a  premeditated  design  to  effect  death,  and  do 
find  and  believe  from  the  evidence  beyond  a  reasonable  doubt  that 
the  killing  was  done  in  the  heat  of  passion  by  means  of  a  danger- 
ous weapon,  then  you  will  find  the  defendant  guilty  of  man- 
slaughter in  the  first  degree.  Or  if  you  find  that  the  killing  was 
unlawful,  and  that  it  was  neither  murder,  manslaughter  in  the 
first  degree,  nor  justifiable  homicide,  you  will  find  the  defendant 
guilty  of  manslaughter  in  the  second  degree.'' 
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'^Sixteenth.  The  defendant  has  interposed  the  defense  of 
justifiable  homicide  or  what  is  commonly  known  as  self-defense. 
It,  tlierefore,  becomes  my  duty  to  instruct  you  in  relation  to  ihi? 
defense.  If  a  person  is  assaulted  in  such  a  manner  as  to  pro- 
duce on  the  mind  of  a  reasonable  person  a  belief  that  he  is  in 
actual  danger  of  losing-  his  life,  or  suflFering  great  bodily  harm, 
he  will  be  justified  in  defending  himself,  though  the  danger  be 
not  real,  but  only  apparent.  Such  person  will  not  be  held  respon- 
sible criminally  if  he  acts  in  self-defense  from  real  and  honest 
convictions  as  to  the  character  of  the  danger  reasonably  induced 
by  reasonable  evidence,  though  he  may  be  mistaken  as  to  the  ex- 
tent of  the  real  danger;  and,  where  one  without  fault  is  attacked 
by  another,  and  kills  his  assailant,  if  the  circumstances  furnish 
reasonable  ground  for  apprehending  a  design  to  take  his  life 
or  do  him  some  great  bodily  harm,  and  if  he  believes  the  danger 
imminent  and  such  design  will  be  enforced,  homicide  is  justifiable. 

'*  Seven  teen  til.  In  considering  the  evidence  in  the  case  for 
the  purpose  of  determining  whether  or  not  the  defendant  acted 
in  good  faith  and  fired  the  fatal  shot  under  the  belief  that  he  was 
in  danger  of  losing  his  life  or  receiving  great  personal  injury, 
it  will  be  your  duty  to  view  the  circumstances  and  the  evidence 
from  the  standpoint  of  the  defendant  and  as  they  reasonably  ap- 
peared to  him  at  the  time  he  fired  the  shot  that  killed  the  de- 
ceased.'^ 

'^Nineteenth.  If  you  find  and  believe,  however,  from  the 
evidence  that  the  defendant  on  the  morning  of  the  killing  over- 
took and  rode  with  him  in  the  public  road  without  any  intention 
of  provoking  a  difficulty  with  the  deceased  until  they  arrived  at 
the  place  of  the  killing,  and  that  the  defendant  on  turning  to 
leave  the  deceased  heard  the  deceased  using  insulting  word?  to- 
wards him,  and  at  the  time  the  deceased  used  such  insulting  words, 
if  you  find  such  words  were  used,  the  defendant  had  no  intention 
of  provoking  a  difficulty  with  the  deceased,  but  upon  hearing  ?uch 
insulting  words,  if  any,  from  the  deceased  was  angered  by  the 
same,  and  halted  and  challenged  the  deceased  to  mutual  combat, 
and  if  you  find  that  the  deceased  responded  to  such  challenge 
in  the  affirmative,  whereupon  the  defendant  dismounted  from  his 
horse,  and  in  good  faith  intended  to  combat  or  fight  the  deceased 
without  using  any  deadly  weapon,  when  he  discovered  a  pistol 
in  the  deceased's  hands,  and  that  then  and  there  the  defendant 
stepped  behind  his  horse  and  drew  his  pistol  and  fired  at  the 
deceased,  and  at  the  time    of    so    firing    from  the  attitude  and 
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manner  of  the  deceased  the  defendant  had  reason  to  believe,  and  did 
believe,  that  the  deceased  waj?  about  to  take  his  life,  and  that  the 
defendant  fired  the  fatal  shot  under  these  circumstances,  then  he 
would  be  justifiable  regardless  of  which  shot  of  the  defendant  killed 
the  deceased,  and  it  will  be  your  duty  to  acquit  him.  If,  however, 
you  should  find  from  the  evidence  that  the  defendant  challenged 
the  deceased  to  mutual  combat  with  their  revolvers,  and  pur- 
suant to  such  challenge  several  shots  were  fired  by  the  deceased 
and  the  defendant  towards  each  other,  one  of  which  struck  and 
killed  the  deceased,  then  the  defendant  would  be  guilty  of  murder, 
and  it  would  be  immaterial  as  to  which  one  of  the  combatant? 
fired  the  first  shot,  and  you  should  say  so  by  your  verdict/' 

Counsel  for  the  defendant  contend  that  the  thirteenth  instruc- 
tion is  erroneous  in  that  it  practically  directs  the  jury,  if  they 
found  that  the  defendant  killed  the  deceased  while  in  a  heat 
of  passion  and  by  means  of  a  deadly  weapon,  then  the  defendant 
would  be  guilty  of  manslaughter  in  the  first  degree.  This  posi- 
tion of  counsel  is  wholly  untenable.  The  court  in  this  instmc- 
tion,  in  its  beginning,  charged  the  jury: 

"If  you  believe  from  the  evidence  in  this  case  beyond  a  reason- 
able doubt  that  the  killing  of  Jesse  Hungate  by  the  defendant 
was  not  justifiable,  as  justification  and  self-defense  are  explained 
in  these  instructions,  it  will  then  be  your  duty  to  determine  the 
degree  of  felonious  homicide." 

This  instruction  must  be  considered  as  a  whole,  and,  con- 
struing it  as  such,  the  court  properly  charged  the  jury  that  they 
must  consider  the  other  charges  relevant  to  the  justification  and 
self-defense  as  explained  in  the'  instruction.  Reading  this  in- 
struction in  connection  with  the  other  instructions,  the  jury 
could  not  have  been  misled.  There  was  no  error  in  giving  this 
instruction. 

Counsel  for  defendant  criticizes  that  portion  of  the  six- 
teenth instruction  which  says: 

"If  a  person  is  assaulted  in  such  a  manner  as  to  produce  on 
the  mind  of  a  reasonable  person  a  belief  that  he  is  in  actual  dan- 
ger of  losing  his  life,  or  suffering  great  bodily  harm,  he  will  be 
justified  in  defending  himself,  though  the  danger  be  not  real'' — 
and  contends  that  it  is  erroneous  in  that  it  consists  in  substituting 
the  mind  of  some  hypothetical  reasonable  person  for  the  mind 
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of  the  person  assaulted.  This  instruetion  is  somewhat  inaccur- 
ately drawn,  but  in  view  of  the  other  instructions,  we  cannot  hold, 
as  a  matter  of  law,  that  it  is  erroneous.  This  instruction  must 
be  considered  in  connection  with  the  other  instructions.  The  court 
in  the  seventeenth  instruction  charged  the  jury  that  they  must 
view  the  circumstances  and  the  evidence  from  the  standpoint  of 
the  defendant  as  they  reasonably  appeared  to  him  at  the  time  he 
fired  the  shot  that  killed  the  deceased.  It  will  be  seen  from  this 
instruction  that  the  jury  was  directed  not  to  consider  the  facts 
and  circumstances  from  the  standpoint  of  a  reasonable  person, 
but  from  the  standpoint  of  the  defendant  alone.  We  find  no  en-or 
in  this  instruction. 

Counsel  for  defendant,  in  criticizing  the  nineteenth  instruc- 
tion, says: 

"From  the  entire  instruction,  it  will  be  seen  the  court 
made  the  right  of  defendant  to  self-defense,  depend  upon  the 
absence  of  any  intention  to  provoke  a  difficulty.  It  thus  would 
say  to  the  jury,  in  substance:  'If  you  do  not  believe  that  he 
was  without  intention  to  provoke  a  difficulty,  whatever  else  tran- 
spired, you  cannot  give  him  the  benefit  of  the  law  of  self-defense.' 
Besides,  it  would  say  that  if  this  defendant  intended  to  have  a 
fist  fight  with  the  deceased,  he  could  not  defend  himself  against 
the  most  deadly,  sudden,  and  violent  of  assaults." 

We  have  carefully  examined  this  instruction  of  the  court,  and 
have  reached  the  conclusion  that  it  is  far  more  liberal  to  de- 
fendant than  the  law  demands.  Under  this  instruction,  if  the  jury 
found  and  believed  from  the  evidence  that  the  deceased  spoke 
insulting  words  to  the  defendant,  and  the  defendant,  being  an- 
gered thereby,  challenged  the  deceased  to  a  mutual  combat,  with- 
out intending  to  use  any  deadly  weapon,  but  intending  merely 
an  ordinary  battery,  and  the  deceased  responded  to  such  challenge 
with  a  pistol,  and  from  his  attitude  and  manner  led  the  defendant 
to  believe  that  deceased  was  about  to  take  his  life,  defendant  would, 
under  these  circumstances,  be  justified  in  killing  the  deceased. 
This  is  not  the  law.  A  person  cannot  challenge  another  to  a 
mutual  combat,  although  without  intending  to  kill,  but  intending 
an  ordinary  battery  merely,  and  avail  himself  of  the  right  of  self- 
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defense,  even  though  his  adversary  may  respond  to  such  chal- 
lenge with  a  deadly  weapon,  and  cause  him  to  believe  that  his 
life  is  in  danger,  or  that  he  is  in  danger  of  great  bodily  hann, 
without  first  notifying  him  by  word  or  act  that  he  intends  to 
abandon  the  combat;  and,  if  he  kills  his  adversary  without  notify- 
ing him  by  word  or  act  that  he  intends  to  abandon  me  combat, 
such  killing  constitutes  manslaughter. 

In  this  ca^e  the  defendant  himself  admitted  thaty  while 
armed  with  a  45-calibre  revolver,  he  challenged  deceased  to  fight 
him,  got  down  off  his  horse  for  that  purpose,  and,  seeing  the  de- 
ceased with  a  revolver  in  his  hand,  and  in  an  attitude  which 
caused  the  defendant  to  believe  he  was  about  to  be  killed,  drew 
his  revolver  and  commenced  firing  at  the  deceased.  Defendant 
may  not  have  intended  to  draw  his  revolver  when  he  challenged 
deceased  to  fight  him,  and  may  have  intended  only  an  ordinary 
battery,  yet  this  intention  did  not  give  him  the  right  to  invoke 
the  law  of  self-defense,  because  at  the  very  time  he  fired  the 
fatal  shot  he  was  carrying  out  his  design  and  purpose  to  fight  the 
deceased.  He  had  not,  by  word  or  act,  given  the  deceased  reason 
to  believe  that  he  intended  to  abandon  the  combat.  Conceding 
that  defendant,  at  the  time  he  fired  the  fatal  shot,  believed  he 
was  in  danger  of  losing  his  life  or  suflFering  great  bodily  harm, 
he  is  estopped,  under  his  own  version  of  the  aifair,  to  invoke  the 
law  of  self-defense,  because  he  did  that  which  in  the  very  nature 
of  things  was  calculated  to  induce  the  deceased  to  do  just  what 
he  did  do,  and  the  defendant  must  have  knowto,  and  did  know, 
that  his  own  conduct  caused  the  deceased  to  act  as  he  did,  and  this 
was  known  to  defendant  before  he  shot.  Therefore,  if  the  de- 
fendant provoked  an  altercation  between  himself  and  the  deceased, 
or  challenged  the  deceased  to  a  mutual  combat,  without  intending 
to  kill  deceased,  but  intending  an  ordinary  battery  merely,  and 
the  deceased  assaulted  defendant,  or  by  some  act  done  gave  de- 
fendant reasonable  apprehension  of  loss  of  life  or  great  bodily 
harm,  and  the  defendant  killed  the  deceased  to  protect  himself 
from  the  apprehended  danger,  the  killing  under  such  circuni- 
stances  would  not  be  justifiable,  but  would  be  manslaughter. 
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In  the  twenty-eighth  aesignment  of  error  defendant  com- 
plains of  the  conduct  of  counsel  for  the  state,  in  that  Hon.  W.  I. 
Oilbert,  who  assisted  in  the  prosecution,  in  his  closing  argument 
to  the  jury  (addressing  defcsodant)  said: 

"You  know  you  shot  poor  Jesse  Hungate  in  cold  blood,  and 
committed  cold-blooded  murder.  What  did  he  say?  You  know 
that  he  made  a  statement  there  that  you  have  not  told.  Oh,  you 
may  sigh  and  swallow,  but  you  know  that  it  is  so.'' 

That  further  in  said  argument,  counsel  stated : 

"Gentlemen  of  the  jury,  it  has  come  to  a  point  when  murder 
must  be  stopped  in  this  country;  murders  have  been  altogether 
too  frequent.  I  will  tell  you  of  a  case  where  a  man  committed 
cold-blooded  murder  and  was  released  by  a  jury." 

And  that  further  in  said  argument  the  said  W.  I.  Gilbert 
argued  to  the  jury  that  the  defendant  had  applied  for  bail,  and 
that  it  had  been  refused.  To  these  remarks  defendant  duly  ex- 
cepted, and  it  is  now  claimed  that  this  argument  constituted  such 
misconduct  on  the  part  of  the  state  as  to  cause  a  reversal  of  this 
cause.  This  court  has  repeatedly  held  that  as  to  remarks  of 
counsel  in  the  course  of  their  arguments,  objected  to  as  improper, 
in  order  to  constitute  reversible  error,  the  impropriety  indulged  in 
must  be  such  as  to  influence  the  verdict.  Section  6957,  Snyder's 
Comp.  Laws  Okla.,  is  as  follows: 

"On  an  appeal  the  court  must  give  judgment  without  regard 
to  technical  errors  or  defects  or  to  exceptions  which  do  not  affect 
the  substantial  rights  of  the  parties.'' 

The  letter  and  spirit  of  this  statute  is  that  if  this  court  can 
Fay,  after  carefully  considering  the  entire  record  in  the  case,  that 
the  conviction  is  sufficiently  supported  by  competitive  evidence, 
and  that  the  verdict  was  not  reached  by  error  or  as  a  result  of 
passion  and  prejudice,  the  conviction  should  be  affirmed.  Prom 
a  careful  investigation  of  the  record  in  this  cause  this  court 
cannot  come  to  any  other  conclusion,  considering  the  version  of 
the  facts  from  the  standpoint  and  testimony  of  the  defendant 
alone,  but  that  he  was  guilty  of  manslaughter.  The  jury  were 
jutified  under  his  own  statement  in  rendering  the  verdict  which 
they  did.     In  view  of  this  statute  and  defendant's  testimony  we 
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are  compelled  to  hold  that  the  remarks  of  counsel  did  not  in  any 
way  or  manner  influence  the  verdict  of  the  jury;  and,  while 
such  remarks  were  highly  improper,  yet  they  will  not  work  a  re- 
versal of  this  cause. 

After  a  careful  consideration  of  all  the  other  assignments 
we  are  of  the  opinion  that  no  error  was  committed  affecting  the 
substantial  rights  of  the  defendant. 

For  the  reasons  herein  given,  the  judgment  of  the  lower 
court  is  affirmed,  with  directions  to  the  sheriff  of  Roger  Mills 
county  to  carry  the  same  into  execution. 

DOYLE,  and  OWEN,  Judges,  concur. 


FUKMAN,  Presiding  Judge,  having  been  of  counsel  in 
the  case,  and  being  thereby  disqualified  as  one  of  the  judges  to 
hear  and  determine  the  same,  and  this  fact  being  duly  certified 
to  Governor  C.  N.  Haskell,  he  thereupon  appointed  E.  G. 
McAdams  as  special  judge  of  the  Court  of  Criminal  Appeals  for 
the  iiearing  and  determination  of  this  case. 


Davis  Millek  v.  State. 

No.  143.     Opinion  Filed   Marcji   22,   1910. 

(107   Pac.   948.) 

1.  HOMICIDE — Murder — Instructions.    The    homicide    in    this    case 

having:  been  committed  prior  to  statehood  in  that  portion  of  the 
state  formerly  Indian  Territory,  the  defendant  was  entitled  tq 
an  instruction  definingr  manslausrhter  as  defined  by  the  United 
States  statute,  and  it  was  error  to  omit  the  word  "willfully' 
from  the  definition  of  manslaugrhter ;  the  defense  being:  lack  of 
criminal  intent 

(Syllabus  by  the  Court) 

Error  from  District  Court,   Pushmataha    County;    Malcolm    E. 

Rosser,  Judge. 
The  plaintiff  in  error,  Davis  Miller,  was  tried  in  the  district 
court  of  Pushmataha  county  on  February  8,  1908,  on  a  charge  of 
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murder.    He  was  convicted  of  manslaughter  and  sentenced  to  im- 
prisonment for  ten  years.     Reversed  and  remanded  for  new  trial. 

• 

C.  E,  Dudley  and  Wm,  M,  Cravens,  for  plaintiflf  in  error. 
Chas,  West,  Atty.  Gen.,  and  Chas.  L.  Moore,  Asst.  Atty.  Gen.. 
for  the  State. 

OWEN,  Judge.  This  is  a  companion  case  with  that  of  XeU 
son  V.  State,  ante,  p.  468  (106  Pac.  647).  The  homicide  was  the 
result  of  wounds  inflicted  on  Sam  Wright  in  a  fight  in  which  this 
defendant  and  Will  Nelson  engaged.  Many  of  the  objections  urged 
here  are  identical  with  and  were  disposed  of  in  the  Nelson  Case. 
In  addition  to  the  questions  in  that  case,  it  is  urged  here  that 
the  court  erred  in  giving  the  following  instruction  defining  man- 
slaughter : 

"Manslaughter  is  the  unlawfully  killing  of  a  human  being 
without  malice  either  express  or  implied,  and  without  delibera- 
tion.^' 

This  is  the  definition  as  found  in  Mansfield's  Digest  of  the 
Statutes  of  Arkansas,  and  the  trial  court  evidently  intended  to 
give  that  statutory  definition.  The  homicide  of  which  this  defend- 
ant was  on  trial  was  committed  prior  to  statehood  in  that  part  of 
the  state  formerly  Indian  Territory.  At  the  time  of  the  commis- 
sion of  the  offense,  the  United  States  statute,  as  to  murder  and 
manslaughter,  was  in  force  in  the  Indian  Territory,  and  this  case 
should  have  been  tried  under  that  statute.  The  United  States 
statute  (section  5341,  U.  S,  Comp.  St.  1901)  defines  manslaughter 
as  follows: 

"Every  person,  who  unlawfully  and  wilfully,  but  without  mal- 
ice, strikes,  stabs,  wounds,  or  shoots,  at,  or  otherwise  injures  an- 
other, of  which  striking,  stabbing,  wounding,  shooting,  or  other 
injury  such  other  person  dies,  is  guilty  of  the  crime  of  man- 
slaughter.'' 

The  defendant  in  this  case  was  entitled  to  an  instruction  de- 
fining manslaughter  as  defined  by  this  statute.  The  instruction 
as  given  omits  the  word  "wilfully."  The  defense  in  this  case  was 
that  \'he  defendant  was  intoxicated  at  the  time  of  the  homicide, 
and  too  drunk  to  form  a  criminal  intent.     This  court  in  con- 
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stniing  a  similar  iDstruction  in  the  case  of  O'Barr  v.  State,  ante, 
p.  319,   105  Pae,  988,  said: 

**The  word  Vilfiilly,^  in  the  sense  in  which  it  is  used  in  this 
statute,  means  not  merely  voluntarily,  but  with  a  bad  purpose.  It 
is  a  synonymous  term  with  ^intentionally/  ^designedly,'  'without 
lawful  excuse';  that  is,  not  accidentally.  Thomp.  on  Tr.  2209; 
Commonwealth  v.  BrooJrs,  9  Gray  (Mass.)  303;  Commonwealth  v. 
McLaughlin,  105  Mass.  463;  Foherts  v.  U.  S.]  126  Fed.  897,  61 
C.  C.  A.  427.  In  the  last-named  case  the  United  States  Circuit 
Court  of  Appeals,  in  defining  the  word  'wilfuUv/  as  used  in  sec- 
tion 5341,  Rev.  St.  U.  S.  [U.  S.  Comp.  St.  1901,  p.  3628],  the 
section  under  which  this  prosecution  was  had,  said:  Hn  a  penal 
statute  the  word  'VilfuP  means  more  than  it  does  in  common  par- 
lance. It  means  with  evil  intent  or  legal  malice,  or  without  rea- 
sonable ground  for  believing  the  act  to  be  lawful' — citing  State 
V,  Preston,  34  Wis.  675;  State  v.  ClarJc,  29  N.  J.  Law,  96;  Sav- 
age V.  TulJar,  Brayton  (Vt.)  223;  United  States  v.  Three  Rail- 
road Cars,  1  Abb.  F,  S.  196,  Fed.  Cas.  No.  16,513;  Thomas  v. 
State,  14  Tex.  App.  204;  Sam  Lane  v.  State.  16  Tex.  App.  172. 
This  court,  in  the  case  of  Thurman  v.  State,  2  Okla.  Cr.  718, 
104  Pac.  67,  defines  the  word  Vilfullv,^  citing  Harrison  v.  State, 
37  Ala.  154,  and  Felton  v.  U.  S.,  96  U.  S.  699,  24  li.  Ed.  875,  and 
quoting  from  Felton  v.  United  States,  as  follows:  'Doing  or 
omitting  to  do  a  thing,  knowingly  and  wilfully,  implies  not  only 
a  knowledge  of  the  thing,  but  a  determination  with  a  bad  intent 
to  do  it  or  omit  doing  it.  "The  word  ^wilfully,' "  says  Chief 
Justice  Shaw,  "in  the  ordinary  sense  in  which  it  is  used  in  .stat- 
utes, means  not  merely  voluntarily,  but  with  a  bad  purpose." 
Commonwealth  V.  Kneeland,  20  Pick.  (Mass.)  220.  "It  is  fre- 
quently understood,"  'savs  Bishon.  "as  signifying  an  evil  intent 
without  justifiable  excuse."'" 

The  defendant  saved  an  exception  to  the  giving  of  the  instruc- 
tion at  the  time  it  was  given.  For  this  error,  the  case  is  reverserl 
and  remanded,  with  directions  to  grant  the  defendant  a  new  trial. 

FURMAX,  Presiding  Judge,  and  DOYLE,  Judge,  concur. 
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Jim  Sandlin  v.  State. 

No.  A-67.     Opinion  Filed  March  22,  1910. 

(107   Pac.   946.) 

1.  JUSTICES  OF  THE  PEACE— Appeal— Trial  De  Novo.  On  ap- 
peal to  the  county  court  from  the  Justice  of  the  peace  court, 
there  shall  be  a  trial  de  ndvo  on  questions  of  both  law  and  facts. 

(Syllabus  by  the  Court.) 

Error  from  Sequoyah  County  Court;   W,    N.   Littlejohti,   Judge. 

The  plaintiflE  in  error,  Jim  Sandlin,  was  tried  on  the  24th  day 
of  November,  1908,  in  the  county  court  of  Sequoyah  county, 
charged  with  using  profane  and  obscene  language.  He  was  con- 
victed and  brings  error.    Affirmed. 

T,  T.  Shackelford,  for  plaintiff  in  error. 
Chatiles  West,  Atty.  Gen.,  and  Chas.   L,   Moore,   Aest.    Atty. 
Gen.,  for  the  State. 

OWEN,  Judge.  The  prosecution  in  this  case  originated  be- 
fore a  justice  of  the  peace.  The  defendant  demurred  to  tke  com- 
plaint. The  demurrer  was  overruled  and  defendant  convicted  on 
a  trial  before  a  jury.  The  case  was  appealed  to  the  county  court 
of  Sequoyah  county.  The  defendant  demurred  there  to  the  infor- 
mation. The  demurrer  was  sustained  and  the  dounty  attorney 
given  leave  to  amend  the  complaint  by  interlineation.  The  case 
was  tried  to  a  jury,  and  the  defendant  convicted  and  sentenced  to 
pay  a  fine  of  $10  and  costs. 

Counsel  for  the  defendant  urges  that  the  county  court  erred 
in  permitting  the  county  attorney  to  amend  the  information,  and 
that  such  amendment  in  effect  charged  the  defendant  with  a  differ- 
ent crime  from  that  charged  before  the  justice  of  the  peace.  Sec- 
tion 14,  art.  7,  of  the  Constitution  (section  186,  Bunn's  Ann.  Ed.), 
provides  that  the  county  court  shall  have  jurisdiction  of  all  cases' 
appealed  from  the  judgment  of  the  justice  of  the  peace  in  civil 
or  criminal  cases,  and  in  all  cases  appealed  from  the  justice  of  the 
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peace  to  the  county  court  there  shall  be  a  trial  de  novo  on  question? 
of  both  law  and  fact.  Under  the  provision  of  this  section,  the 
trial  in  the  county  court  will  be  had  as  if  there  had  been  no  trial 
in  the  justice's  court.  A  ''trial  de  novo,"  as  we  understand  it, 
means  a  new  trial  in  the  same  manner,  with  the  same  effect,  and 
upon  the  same  issues  as  the  case  was  tried  in  the  lower  court.  The 
county  court  did  not  pass  on  the  question  as  to  whether  the  justice 
erred  in  overruling  the  demurrer.  The  case  was  presented  anew 
to  the  county  court,  and,  when  in  his  opinion  the  information  did 
not  state  a  cause  of  action,  it  was  proper  to  permit  the  county 
attorney  to  amend  so  that  it  would  state  a  cause  of  action.  Of 
course,  the  county  attorney  would  not  be  permitted  to  allege  facts 
that  did  not  exist  at  the  time  the  information  was  filed  before 
the  justice  of  the  peace.  There  is  no  contention  here  that  this 
was  done.  The  information,  as  filed  before  the  justice  of  the 
peace,  attempted  to  charge  the  defendant  with  violating  section 
2056,  CoAip.  Laws  Okla.  1909  (section  1959,  Wilson's  Rev.  and 
Ann.  St.),  which  makes  it  a  misdemeanor  to  utter  or  speak  any 
obscene  or  lascivious  language  in  a  public  place  or  in  the  presence 
of  a  female.  The  information,  as  originally  filed,  did  not  allege 
the  language  to  have  been  uttered  in  the  presence  of  a  female, 
and  the  county  court  properly  held  this  information  to  be  bad, 
and  properly  permitted  the  county  attorney  to  interline  the  alle- 
gation that  the  language  was  uttered  in  the  presence  of  a  female. 
Section  6645,  Snyder's  Comp.  Laws  1909,  authorizes  the  amend- 
ment in  the  following  language: 

"An  information  may  be  amended  in  matter  of  substance 
or  form  at  any  time  before  the  defendant  pleads,  without  leave, 
and  may  be  amended  after  plea  on  order  of  the  court  where  the 
same  can  be  done  without  material  prejudice  to  the  right  of 
the  defendant;  no  amendment  shall  cause  any  delay  of  the  trial, 
unless  for  good  cause  shown  by  aflSdavit." 

There  is  no  contention  here  that  the  defendant  was  surprised, 
.and  no  effort  was  made  to  continue  the  case  to  enable  him  to 
meet  the  issues  which  were  raised  by  the  amended  information. 

Judgment  of  the  lower  court  is  affirmed. 

FtJRMAX,  Pkesidino  Judge,  and  DOYLE,  Judge,  concur. 


Digitized  by  VnOOQ IC 


580  3  Oklahoma  Criminal  Reports. 


statement  of  Facts. 


Paul  Antoxelli  v.  State. 

No.   29.     Opinion   Filed   March    22,    1910. 
(107   Fac.   951.) 

1.  JURISDICTION — District  Courts  —  Misdsmsanors.  The  district 
courts  of  the  state,  under  section  18  of  the  Bill  of  Rights,  have 
the  implied  Jurisdiction  to  receive  and  dispose  of  indictments 
for  misdemeanors,  and  the  proper  exercise  of  this  Jurisdiction 
is  to  transfer  the  cases  to  the  court  having  Jurisdiction  to  try 
and  determine  the  same. 

2.  INTOXICATING  LIQUORS  —Indictment  —  Sufficisncy— Vsnue. 
An  indictment  alleging:  the  unlawful  sale  of  intoxicating  liquor 
in  Pittsburg  county  is  sufficient  as  to  venue.  It  is  not  necessary 
that  the  indictment  allege  the  particular  place  in  Pittsburg 
county  where  the  liquor  was  sold. 

3.  INDICTMENT  AND  INFORMATION  —  Duplicity.  An  indict- 
ment which  alleges  that  the  defendant  did  unlawfully  sell,  bar- 
ter, give  away  .and  otherwise  furnish  intoxicating  liquor,  beer, 
ale,  and  wine  is  not  subject  to  demurrer  for  duplicity. 

4.  INTOXICATING  LIQUORS— Illegal  Sals  of  '"Bssr"— Burden  of 
Proof.  When  the  word  "beer"  is  used  without  restriction  or 
qualiflcaton,  it  denotes  an  intoxicating  malt  liquor,  and,  being 
included  by  the  constitutional  provision  among  intoxicating 
liquors,  one  who  sells  beer  has  the  burden  of  proof  to  show  it 
is  not  intoxicating,  if  he  so  claims. 

(Syllabus  by  the  Court.) 

Error  from  Pittsburg  County  Court;  R.  W.  Higgins,  Judge. 

The  plaintiff  in  error,  Paul  Antonelli,  was  indicted  in  the 
district  court  of  Pittsburg  county  on  the  15th  day  of  January. 
J  908,  charged  with  violating  the  provision  of  the  Constitution 
against  the  sale  of  intoxicating  liquors.  On  motion  of  the  county 
attorney  the  case  was  transferred  to  the  county  court  of  Pittsburg 
county.  Defendant  was  convicted  and  sentenced  to  imprisonment 
in  the  county  jail  for  a  term  of  six  months  and  to  pay  a  fine  of 
$500.    Tlie  case  is  before  us  on  appeal.    Affirmed. 
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J.  0.  Harleijf  for  plaintiff  in  error. — On  question  of  duplicity: 
State  V.  Messenger,  58  N.  H.  348;  Harvey  v.  State,  80  Ind.  U2: 
Commw.  V,  Fleece,  3  Ky.  L.  Eep.  429. 

Fred  S,  CaldwM,  for  defendant  in  error. 

OWEN,  Judge.  Counsel  for  defendant  insist  that  because 
section  12,  art.  7,  Const,  (section  183,  Bunn^s  Ann.  Ed.),  gives  to 
the  county  court  exclusive  jurisdiction  to  try  misdemeanor  cases 
of  this  character,  the  district  court  was  without  jurisdiction  to 
receive  the  indictment  in  this  case,  and,  therefore  the  county  court 
did  not  acquire  jurisdiction  on  removal  of  the  case  from  the  dis- 
trict court  to  the  county  court.  With  this  contention  we  cannot 
agree.  Section  18  of  the  Bill  of  Rights  (section  27,  Bunn's  Ann. 
Ed.),  after  providing  for  a  grand  jury  in  the  district  court,  con- 
tains this  provision: 

'^Vhen  so  assembled  such  grand  jury  shall  have  power  to 
investigate  and  return  indictments  for  all  character  and  grade? 
of  crime,  and  such  other  powers  as  the  Legislature  may  prescribe." 

Under  this  section  the  district  court  had  the  implied  jurisdic- 
tion to  receive  and  dispose  of  the  indictments  returned  by  the 
grand  jury,  and  a  proper  exercise  of  this  jurisdiction  was  to 
transfer  the  case  to  the  court  having  the  jurisdiction  to  try  and 
determine  the  same. 

It  was  urged  on  demurrer  that  the  indictment  was  too  in- 
definite and  uncertain,  in  this :  that  it  does  not  sufiiciently  advise 
the  accused  in  what  place  in  Pittsburg  county  the  liquors  are 
alleged  to  have  been  sold.  The  only  allegation  of  place  is  that 
the  offense  was  committed  in  Pittsburg  county,  state  of  Okla- 
homa. The  weight  of  modem  authority  is  to  the  effect  that  this 
is  sufficient  under  a  statute  of  this  character.  If  the  defendant 
had  been  indicted  under  a  statute  prohibiting  dramshops,  or 
the  sale  of  liquor  within  a  certain  distance  of  schools  or  churches, 
or  within  certain  prohibited  districts,  then  there  would  have  been 
some  reason  for  the  allegation  as  to  the  exact  place,  but,  under 
this  statute,  he  could  not  lawfully  sell  at  any  place  within  Pitts- 
burg county.     Therefore  he  could  not  have  been  misled  by  the 
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failure  of  the  indictment  to  state  in  what  particular  place  he 
did  violate  the  law. 

Another  reason  urged  for  reversing  the  lower  court  is  that 
the  indictment  charges  more  than  one  offense.  The  charging 
part  of  the  indictment  is  as  follows: 

"One  Paul  Antonelli  did,  then  and  there,  unlawfully  sell, 
barter,  give  away,  and  otherwise  furnish  intoxicating  liqu6r,  beer, 
ale,  and  wine  to  one  Joe  Match.'' 

The  provision  of  the  Constitution  under  which  this  indict- 
ment was  returned  is  as  follows: 

"Any  person,  individual  or  corporate,  who  shall  manufacture, 
sell,  barter,  give  away,  or  otherwise  furnish  any  intoxicating  liquor 
of  any  kind,  including  beer,  ale,  and  wine,"  etc. 

The  objection  to  this  part  of  the  indictment  was  raised  h\ 
demurrer,  which  the  lower  court  overruled.  We  find  no  error 
in  the  action  of  the  court  in  overruling  the  demurrer.  In  the 
case  of  State  v.  Nolan,  the  Supreme  Court  of  Bhode  Island  (lo 
R.  I.  529,  10  Atl.  481)  passed  on  a  similar  objection  under  a 
statute  which  provides: 

"If  any  person  shall  offer  to  sell,  sell,  or  suffer  to  be  sold, 
by  any  person  by  sample  or  otherwise,  any  ale,  wine,  rum,  or  other 
strong  or  malt  or  intoxicating  liquors,''  etc. 

The  court  in  passing  on  this  question  said: 

-^'Where  several  cognate  acts  are  forbidden,  disjunctively, 
the  complaint  or  indictment  may  ordinarily  charge  them  all  con- 
junctively in  a  single  count." 

In  the  case  of  State  v,  Schweiter,  21  Kan.  499,  a  similar 
question  was  prcv^ented  to  the  Supreme  Court  of  Kansas.  The 
chief  justice  in  delivering  the  opinion  of  the  court  used  this 
language : 

"The  rule  is  well  settled  that  where  the  statute  makes  either 
of  two  or  more  distinct  acts  connected  with  the  same  general 
offense,  and  subject  to  the  same  measure  and  kind  of  punishment, 
indictable  separately  and  as  distinct  crimes,  when  each  shall 
have  been  committed  by  different  persons,  and  at  different  times, 
they  may,  when  committed  by  the  same  person  and  at  the  same 
time,  be  coupled  in  one  count  as  constituting  all  togther  but  one 
offense.     In  such  cases  the  several  acts  are  construed  as  so  manv 
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steps  or  stages  in  the  same  affair,  and  the  offender  may  be  in- 
formed against  as  for  one  combined  act  in  violation  of  the  law, 
and  proof  of  either  of  the  acts  mentioned  in  the  statute  and  set 
forth  in  the  information  will  sustain  a  conviction." 

In  the  case  of  State  v,  Pittinan,  76  Mo.  56,  the  syllabus  by 
the  court  is  as  follows: 

"WJiere  a  criminal  statute  uses  disjunctive  language  in  de- 
fining an  offense,  an  indictment  under  it  may  be  drawn  in  the 
conjunctive.  Thus  a  statute  made  it  an  offense  to  ^sell  or  give 
awai'^'  intoxicating  liquors  under  certain  circumstances.  An  in- 
dictment charged  that  defendant  did  ^sell  and  give  away^  such 
liquors.    Held  that  it  was  not  bad  for  duplicity." 

These  cases  are  supported  by  the  weight  of  authority,  and 
in  our  opinion  announce  the  correct  rule. 

It  is  next  urged  that  the  court  erred  in  the  instructions  given 
to  the  jury,  which  are  as  follows: 

"The  indictment  in  this  cause  alleges  that  Paul  Antonelli, 
the  defendant,  did  on  or  about  the  8th  day  of  December,  1907, 
unlawfully  sell,  barter,  give  away,  and  otherwise  furnish  intox- 
icating liquor  to  one  Joe  Match  in  Pittsburg  county,  Okla. 

^^The  court  will  read  the  law  to  you  upon  which  this  indict- 
ment is  based:  'Any  person,  individual  or  corporate,  who  shall 
manufacture,  sell,  barter,  give  away  or  otherwise  furnish  any 
intoxicating  liquor  of  any  kind,  including  beer,  ale,  and  wine 
contrary  to  the  provisions  of  this  section  shall  be  punished  on 
conviction  thereof  by  a  fine  of  not  less  than  $50.00,  and  by  im- 
prisonment for  not  less  than  thirty  days  for  each  offense.^ 

"In  order  to  sustain  the  conviction,  it  is  necessary  that  you 
gentlemen  find  from  the  evidence  that  the  liquor,  if  any  was 
sold,  or  furnished,  was  sold  or  furnished  in  Pittsburg  county, 
Okla.,  and  since  the  proclamation  of  statehood  and  prior  to  the 
filing  of  the  indictment,  which  was  on  the  25th  day  of  January, 
1908,  and  that  the  liquor  was  intoxicating.  I  don't  mean  by 
that  that  you  must  find  that  it  intoxicated  Joe  Match,  but  you 
are  required  to  find  that  if  drunk  in  practical  quantities  that  it 
would  render  one  either  entirely  or  partially  intoxicated. 

"The  defendant  in  a  criminal  action  is  presumed  to  be  inno- 
cent until  the  contrary  is  proved,  and,  in  case  of  a  reasonable 
doubt  as  to  whether  his  guilt  is  satisfactorily  shown,  he  is  en- 
titled to  be  acquitted.     The  court,  furthermore,  instructs  you  that 
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beer  without  qualification  in  its  ordinary  acceptation  imports  a 
malt  and  intoxicating  liquor  and  is  intoxicating. 

"If  you  find  from  the  evidence  that  beer  was  sold,  then 
the  burden  is  on  the  defendant  to  show  that  it  was  not  intoxicat- 
ing. If  from  the  evidence  that  he  shows  the  liquor,  if  any  was 
sold,  was  not  intoxicating,  then  he  is  entitled  to  an  acquittal. 

"Yow,  gentlemen,  are  to  be  the  judges  of  the  weight  of  the 
testimony  and  the  credibility  of  witnesses." 

It  is  urged  that  these  instructions  constitute  prejudicial  error, 
for  the  reason  that  the  jury  is  told  that  beer  is  an  intoxicating 
liquor,  and  that  the  burden  is  placed  on  the  defendant  to  show 
that  the  liquor  sold  was  not  intoxicating.  The  provision  of  the 
Constitution  under  which  the  indictment  was  had  includes  beer 
as  one  of  the  liquors  prohibited,  and  defines  it  as  intoxicating. 
The  preponderance  of  authority  is  to  the  effect  that  when  the 
word  "beer"  is  used,  without  any  testriction  or  qualification, 
it  denotes  an  intoxicating  malt  liquor,  and  when  this  occurs  in  an 
indictment  or  complaint,  or  in  the  evidence,  it  is  presumed  to 
include  only  that  species  of  beverage.  It  is  true  there  ai-e 
some  courts  which  hold  that  the  court  will  not  take  judicial 
knowledge  that  beer  is  an  intoxicating  liquor,  and  that  the  in- 
dictment must  allege  and  tlie  proof  show  the  beer  was  in  fact 
intoxicating.  In  the  case  of  State  v.  Cloughly,  73  Iowa,  626,  35 
N.  W.  652,  this  identical  question  was  involved.  The  second 
syllabus  by  the  court  is  as  follows: 

"Beer  is  included  by  the  statute  among  intoxicating  liquors; 
and  where,  upon  a  call  for  beer,  a  pharmacist  sells  liquor  to  a 
customer,  he  has  the  burden  to  prove  that  it  was  not  intoxicating, 
if  he  so  claims.'' 

In  passing  on  the  question,  the  court  used  this  language : 

"It  was  proven  that  on  one  occasion  a  person  applied  to  de- 
fendant to  purchase  a  bottle  of  beer,  and  that  defendant  sold 
and  delivered  to  him  a  bottle  of  liquor  which  had  the  appearance 
of  beer.  The  customer,  who  was  examined  as  a  witness  on  the 
trial,  was  not  able  to  testify  with  certainty  that  the  liquor  in 
the  bottle  was  beer.  It  is  insisted  that  there  was  not  sufficient 
evidence  either  as  to  the  kind  of  liquor  sold,  or  that  it  was  intox- 
icating.    As  the  defendant  by  delivering  it  to  the  customer  in 
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answer  to  his  request  for  beer  represented  it  to  be  that  kind  of 
liquor,  the  presumption  as  against  him  is  that  it  was  beer,  and 
the  statute  classes  beer  as  an  intoxicating  liquor.  If  there  are 
kinds  of  beer  not  in  fact  intoxicating,  the  burden  was  on  de- 
fendant to  show  that  the  beer  in  question  was  of  that  kind, 
if  he  claimed  such  to  be  the  fact.  It  is  clear  that  we  ought  not 
to  disturb  the  judgment  on  this  ground." 

The  record  discloses  that  the  court  properly  instructed  the 
jury  as  to  the  presumption  of  innocence,  and  that  the  state  must 
prove  the  defendant's  guilt  beyond  a  reasonable  doubt.  That 
having  been  done,  we  are  of  the  opinion  that  the  instruction  to 
the  effect  that  the  burden  of  proof  was  on  the  defendant  to  prove 
that  the  liquor  was  not  intoxicating  does  not  constitute  preju- 
dicial error.  The  burden  on  the  defendant  was  only  to  the  extent 
of  raising  a  reasonable  doubt  as  to  whether  the  beer  was  intox- 
eating.  The  instructions  must  be  construed  as  a  whole,  and, 
the  court  having  instructed  the  jury  that,  in  case  of  a  reasonable 
doubt  as  to  his  guilt,  defendant  must  be  acquitted,  we  find  no 
error  in  the  instructions  given  or  in  the  refusal  of  the  court  to 
give  the  instructions  requested  by  defendant. 

The  judgment  of  the  lower  court  is  affirmed. 

FURMAN,  Presiding  Judge,  and  DOYLE,  Juikje,  concur. 


Paul  Antonelli  et  aL  v.  State. 

No.    A-30.     Opinion   Filed   March    22,    1910. 

(107   Pac.   953.) 

JU<RI8DICTI0N— District  Courts  —  Misdsmsanort.  The  district 
courts  of  the  state,  under  section  18  of  the  BUI  of  Rigrhts,  have 
the  implied  Jurisdiction  to  receive  and  dispose  of  indictments  for 
misdemeanors,  and  the  proper  exercise  of  this  jurisdiction  is  to 
transfer  the  capes  to  the  court  havingr  jurisdiction  to  try  and 
determine    the   same. 

INTOXICATING    LIQUORS— Indictmsnt  — Sufficisncy   —   Vsnus. 

An  indictment  allegringr  the  unlawful  sale  of  intoxicatingr  liquor 
in  Pittsburg  county  is  sufficient  as  to  venue.     It   is  not   neces- 
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sary  that  the  Indictment  allege  the  particular  place  In  Pittsburg 
county  where  the  liquor  was  sold. 

3  INDICTMENT  AND  INFORMATION— Duplicity.    An   Indictment 

which  all6«res  that  the  defendant  did  unlawfully  Mil,  barter, 
grive  away,  and  otherwise  furnish  Intoxicatingr  liquor,  beer,  ale, 
and  wine  is  not  subject  to   demurrer   for  duplicity. 

4.  INTOXICATING    LIQUORS— Illegal    Sale    of    ''••er"— Burden    of 

Proof.  When  the  word  "beer"  is  used  without  restriction  or  quali- 
fication, it  denotes  an  Intoxicatingr  malt  liquor,  and,  beinsr  in- 
cluded by  the  constitutional  provision  amon^r  intoxicatingr  liqu- 
ors, one  who  sells  beer  has  the  burden  of  proof  to  show  it  is 
not  intoxicating  if  he  so  claims. 

(Syllabus  by  the  Court.) 
Error  fr(m  Prihhnrg  County  Court;  R,  IF.  Higgins,  Judge, 

The  plaintiffs  in  error,  Paul  Antonelli  and  A.  H.  Dreyfu?, 
were  indicted  in  the  district  court  of  Pittsburg  county  on  the 
29th  day  of  January,  1908,  charged  with  violating  the  provision  of 
the  Constitution  against  the  sale  of  intoxicating  liquor,  were 
convicted  and  sentenced  to  imprisonment  in  the  county  jail  for 
a  term  of  six  months  and  to  pay  a  fine  of  $500. 

The  case  is  before  us  on  appeal.    Afl5rmed. 

The  plaintiffs  in  error  were  indicted  in  the  district  court 
of  Pittsburg  county  on  the  29th  day  of  January,  1908,  charged 
with  violating  the  provision  of  the  Constitution  against  the  sale 
of  intoxicating  liquor,  were  convicted,  and  sentenced  to  imprison- 
ment in  the  county  jail  for  a  term  of  six  months  a»d  to  pay  a 
fine  of  $500.    The  case  is  before  us  on  appeal. 

J,  G,  Harley,  for  plaintiffs  in  error. 
Fred  S,  Caldwell,  for  the  State. 

OWEN,  Judge.  The  questions  involved  in  this  case  arc  in 
all  things  identical  with  the  case  of  Pavl  Antonelli  v.  State,  (Xo. 
A-29,  decided  at  this  term.)  ante,  p.  580,  107  Pac.  951,  and  tlie 
decision  of  this  court  in  that  case  determines  the  questions  here. 
In  disposing  of  this  case,  we  deem  it  unnecessary  to  do  more  than 
to  refer  to  that  case,  together  with  the  authorities  there  cited. 

The  judgment  of  the  lower  court  is  affirmed. 

FURMAN,  Pkesidino  Judge,  and  DOYLE/Judge,  concur. 
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John  Petitti  v.  State. 

No.  218.     Oclnlon  Filed  March   22,   1910. 
(107   Pac.   954.) 

1.  JURISDICTION— District  Courts  —  Misdsmsanors.  The  district 
courts  of  the  state,  under  section  18  of  the  Bill  of  Rights,  has 
the  implied  jurisdiction  to  receive  and  dispose  of  indictments 
for  misdemeanors^  and  the  proper  exercise  of  this  jurisdiction  is 
to  transfer  the  cases  to  the  court  having:  jurisdiction  to  try 
and  determine  the  same. 

2.  INTOXICATING  LIQUORS— lllsgal  Sale  of  "Beer"— Burden  of 
Proof.  When  the  word  "beer^"  is  used  without  restriction  or 
qualification,  it  denotes  an  intoxicating  nialt  liquor,  and,  being: 
included  by  the  constitutional  provision  among:  intoxicating  liq- 
uors, one  who  sells  beer  has  the  burden  of  proof  to  show  it  Is 
not  intoxicating:   If  he   so   claims. 

3.  EVIDENCE — Opinion — Character  of  Liquor— ^Preliminary  Proof. 
Where  witnesses  testified  to  having  drunk  a  drink  known  as 
"long  horn,"  and  that  the  liquor  sold  had  about  the  same  effect 
on  them  as  did  the  drink  "long  horn."  it  was  not  error  for  the 
court  to  refuse  to  permit  the  witnesses  to  testify  that,  in  their 
opinion,  "long  horn"  was  not  an  intoxicating  liquor;  there  be- 
ing no  proof  that  "long  horn"  and  the  liquor  sold  were  In  fact 
the  same. 

4.  APPEAL— Plea  of  Former  Acquittal— Failure  to  Interpose  on 
Arraignment.  A  plea  of  former  acquittal  will  not  be  considered 
by  this  court  where  it  was  not  interposed  on  arraignment  and 
incorporated  in  the  case-made. 

(Syllabus  by  the  Court.) 
Error  from  Pittsburg  County;  R,  W,  Pig  gins.  Judge. 

The  plaintiff  in  error,  John  Petitti,  wais  tried  and  con- 
victed in  the  county  court  of  Pittsburg  county  charged  with  Bell- 
ing intoxicating  liquor,  and  sentenced  to  imprisonment  in  the 
county  jail  for  a  period  of  30  days  and  to  pay  a  fine  of  $150  and 
the  cost  of  prosecution.   Prom  that  judgment  he  appeals.  Affirmed. 


J,  E,  Whitehead,  for  plaintiff  in  error. 
Fred  S,  Caldwell,  for  defendant  in  error. 
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OWEN,  Judge.  The  petition  in  error  filed  in  this  case  con- 
tains 10  assignments  of  error.  The  first  four  are  to  the  jurisdic- 
tion of  the  lower  court  to  try  and  determine  the  case.  The  de- 
fendant was  indicted  by  the  grand  jury  in  the  district  court  of 
Pittsburg  county  at  the  March  term,  1908.  Upon  motion  of  the 
county  attorney,  the  indictment  was  transferred  to  the  county 
court  of  Pittsburg  county,  where  the  defendant  was  tried  and 
convicted.  Under  these  four  assignments,  it  is  urged  that  the 
district  court  had  no  jurisdiction  of  this  case,  and  therefore  tlie 
county  court  did  not  acquire  jurisdiction  upon  the  removal  of 
the  case  from  the  district  court.  This  question  was  presented  to 
this  court  in  the  case  of  Paul  Antonelli  v.  State,  (decided  at  this 
terms),  ante,  p.  580,  107  Pac.  951,  and  settled  there  adverse  to 
counsel's  contention.  We  deem  it  unnecessary  to  discuss  this  ques- 
tion here  more  than  to  refer  to  the  decision  in  that  case  with  ap- 
proval. 

Under  the  fifth  assignment  of  error,  it  is  urged  that'  the 
lower  court  erred  in  not  sustaining  the  defendant's  demurrer  to 
the  testimony  offered  on  the  part  of  the  state,  for  the  reason  that 
the  evidence  fails  to  show  that  the  drink  sold  was  intoxicating.  The 
evidence  is  to  the  effect  that  the  defendant  sold  beer. 

Under  the  eighth  assignment,  practically  the  same  question 
is  raised  by  objection  to  the  instruction  of  the  court  that  'T)eor" 
without  any  qualification  in  its  ordinary  acceptation  imports 
a  malt  and  intoxicating  liquor,  and  is  intoxicating.  This  question 
was  also  presented  in  the  case  of  Antonelli  v.  State,  supra,  and 
settled  against  the  contention  of  counsel.  We  think  the  conclus- 
ions in  that  case  are  correct,  and  so  hold  here. 

Under  the  sixth  assignment,  counsel  insists  that  the  court 
erred  in  refusing  to  permit  witnesses  on  part  of  the  defendant  to 
answer  the  questions  asked  them  by  the  attorney  for  the  defendant 
as  to  whether  the  drink  known  as  "long  horn"  is  intoxicating. 
Those  witnesses,  it  appears,  had  testified  that  the  beer  sold  by  the 
defendant  had  about  the  same  effect  upon  them  as  the  drink  known 
as  "long  horn."  The  defendant  then  sought  to  prove  that  ^^ong 
horn"  was  not  intoxicating.     Counsel  does  not  undertake  to  point 
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out  under  what  rule  of  evidence  tliis  testimony  was  competent. 
There  was  no  proof  of  a  chemical  analysis  that  the  beer  sold  and 
the  drink  known  as  'long  horn"  were  the  same,  neither  were  the 
witnesses  qualified  as  experts.  We  find  no  error  in  the  action  off 
the  court  in  refusing  to  permit  the  witnesses  to  answer  these 
questions. 

Under  the  seventh  assignment  of  error,  counsel  urges  that  tlie 
court  erred  in  refusing  the  instructions  requested  by  the  defendant. 
The  instructions  given  by  the  court  clearly  state  the  law,  and  for 
that  reason  it  was  not  error  to  refuse"  the  instructions  requested 
by  the  defendant. 

The  ninth  and  tenth  assignments  are  directed  to  the  action 
of  the  court  in  overruling  the  motion  in  arrest  of  judgment  and 
the  motion  for  new  trial,  and  raise  no  questions  other  than  those 
presented  under  the  other  assignments^ 

Counsel  for  the  plaintiff  in  error  filed  a  supplemental  brief  in 
this  case,  in  which  he  insists  that  plaintiff  in  error  was  tried  and 
acquitted  in  a  case,  numbered  115,  in  the  county  court  of  Pittsburg 
county,  and  that  his  acquittal  in  that  case  was  a  bar  to  the  prose- 
cution in  this  case.  It  does  not  appear  from  the  case-made  that 
the  acquittal  in  the  first  case  was  pleaded  as  a  bar  in  the  second. 
On  the  contrary,  on  page  4  of  the  case-made,  appears  the  fol- 
lowing : 

*'And  thereupon,  on  the  same  day,  defendant  being  called  to 
the  bar  of  the  court  for  arraignment,  he  waived  the  arraignment 
and  for  his  plea  to  said  indictment  states  that  he  is  not  guilty." 

Section  5418,  Wilson's  Rev.  &  Ann.  St.  1903,  in  providing 
for  the  three  different  pleas  allowed  to  an  indictment,  contains 
the  following  provision: 

**lf  he  plead  a  former  conviction  or  acquittal :  *  ♦  ♦  The 
defendant  pleads  that  he  has  already  been  convicted  [or  acquit tcnl, 
as  the  case  may  be],  of  the  offense  charged  in  this  indictment,  by 

the  judgment  of  the  court  of [naming  it],  rendered  at 

[naming  the  plaec],  on  the day  of ." 

The   plea   of   former  acquittal   not   having   been   entered   as 
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required  by  statute,  it  cannot  be  considered  by  this  court.      The 
judgment  of  the  lower  court  is  affirmed. 

FUBMAX,  Pkesidingi  Judge,  and  DOYLE,  Judge,  ooncur. 


Ex  parte  W.  0.  Moody. 

No.  A-552.     Opinion  Filed  March  28.  1910. 

(108   Pac.   481.) 

JUSTICES  OF  THE  PEACE— Juritdiotion— Misconduct  in  Office.  A 
Justice  of  the  peace  is  without  jurisdiction  to  try  any  action 
against  any  officer  for  misconduct  in  office. 

(Syllabus  by  the  Court.) 

Application  by  W.  0.  Moody  for  writ  of  habeas  corpus.  Writ 
granted,  and  defendant  discharged. 

On  the  12th  day  of  January,  1910,  the  county  attorney  of 
Woodward  county,  Okla.,  filed  the  following  information  against 
W.  0.  Moody,  before  B.  B.  Smith,  Esq.,  a  justice  of  the  peace 
for  the  city  of  Woodward: 

"State  of  Oklahoma,  Woodward  County.  Information.  In 
Justice  Court,  before  B.  B.  Smith,  Justice  of  the  Peace  for  City 
of  Wooward,  Woodward  County,  Oklahoma.  State  of  Oklahoma 
V.  W.  0.  Moody,  County  Wejgher.  In  the  Name  and  by  the 
Authority  of  the  State  of  Oklahoma:  Now  comes  B.  F.  Willett, 
county  attorney,  in  and  for  the  state  and  county  afqresaid,  and 
gives  the  court  to  know  and  be  informed  that  one  W.  0.  Moody, 
county  weigher,  late  of  the  county  of  Woodward  and  state  of 
Oklahoma,  on  the  11th  day  of  January  in  the  year  of  our  Lord 
one  thousand  nine  himdred  and  ten,  at  and  within  the  said  county 
and  state,-  did  then  and  there,  being  the  duly  elected,  qualified, 
and  acting  county  weigher  of  Woodward  county,  Oklahoma,  un- 
lawfully, willfully,  while  acting  as  county  weigher,  weigh  one 
wagon  load  of  eight  hogs  incorrectly  for  one  K.  D.  Lively,  by 
then  and  there  weighing  the  said  load  of  eight  hogs  at  one  thou- 
sand sixty-five  pounds,  when  in  fact  and  in  truth  the  said  load  of 
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eight  hogs  weighed  only  one  thousand  fifteen,  contrary  to  the  form 
of  the  statute  in  such  case  made  and  provided  and  against  the 
peace  and  dignity  of  the  state  of  Oklahoma.  B.  F.  Willett,  County 
Attorney.'^ 

A  warrant  was  issued  on  this  information  and  the  said 
justice  of  the  peace  was  preparing  to  place  the  defendant  upon 
trial  on  said  charge.  A  writ  of  habeas  corpus  was  applied  for 
upon  the  ground  that  said  justice  of  the  peace  is  without  juris- 
diction to  try  and  determine  said  cause. 

David  P.  Marum  for  petiticmer. 

FURMAN,  Prbsidino  Judge  (after  stating  the  facts  as  above) . 
Section  12  of  article  7  of  the  Constitution,  among  other  things, 
provides  that  the  county  court  shall  not  have  jurisdiction  in  any 
action  against  officials  for  misconduct  in  office,  and  shall  have  ap- 
pellate jurisdiction  of  the  judgments  of  justices  of  the  peace  in 
misdemeanors.  Section  14  of  article  7  provides  that  upon  such 
appeals  from  justice  courts  the  trial  shall  be  de  novo  on  ques- 
tions both  of  law  and  of  fact.  Section  18  of  article  7  of  the  Con- 
stitution is  as  follows: 

**The  office  of  justice  of  the  peace  is  hereby  created,  and, 
until  otherwise  provided  by  law,  courts  of  justices  of  the  peace 
shall  have,  coeictensive  with  the  county,  jurisdiction  as  examin- 
ing and  committing  magistrates  in  all  felony  cases,  and  shall  have 
jurisdiction,  concurrent  with  the  county  court,  in  civil  crises  where 
the  amount  involved  does  not  exceed  two  hundred  dollars,  exclu- 
sive of  interest  and  costs,  and  concurrent  jurisdiction  with  the 
county  court  in  all  misdemeanor  cases  in  which  the  punishment 
does  not  exceed  a  fine  of  two  hundred  dollars  or  imprisonment  in 
the  county  jail  for  not  exceeding  thirty  days,  or  both  such  fine 
and  imprisonment;  but  justices  of  the  peace  shall  in  no  event 
have  jurisdiction  in  actions  for  libel  and  slander.  Until  other- 
wise provided  by  law,  appeals  shall  be  allowed  from  judgments  of 
the  court  of  justices  of  the  peace  in  all  civil  and  criminal  cases 
to  the  county  court  in  the  manner  now  provided  by  the  laws  of 
the  territory  of  Oklahoma  governing  appeals  from  the  courts  of 
justices  of  the  peace  to  the  district  court.  In  cities  of  more  than 
two  thousand  and  five  hundred  inhabitants,  two  justices  of  the 
peace  shall  be  elected.^' 
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The  prohibition  contained  in  the  Constitution  asrainst  tlie  ex- 
ercise by  the  conntv  court  of  juriediction  in  actions  against  offi- 
cers for  misconduct  in  office  is  not  limited  to  actions  for  the  re- 
moval of  such  officers  from  the  positions  which  they  occupy  on 
account  of  the  official  misconduct,  but  extends  to  and  includes  any 
and  all  actions  against  such  officer^J  for  misconduct  in  office,  it 
matters  not  what  the  nature  of  the  action  or  the  punishment  in- 
flicted may  be.  It  certainly  will  not  be  claimed  that  the  justice? 
of  the  peace  have  superior  jurisdiction  to  that  enjoyed  by  county 
courts.  If  a  justice  of  the  peace  can  try  an  officer  for  official 
misconduct,  what  would  become  of  the  case  in  the  event  of  a  con- 
viction and  appeal  to  the  county  court?  How  could  that  court 
try  a  case  de  novo  on  appeal  of  which  it  had  no  jurisdiction? 
Any  statute  attempting  to  give  jurisdiction  to  the  county  courts  or 
justices  of  the  peace  to  try  such  cases  would  be  unconstitutional 
and  void.  Such  jurisdiction  is  in  district  courts.  Justices  of  the 
peace  have  the  power  to  sit  as  examining  and  ccJmmitting  magis- 
trates in  felony  cases  only.  As  the  act  of  official  misconduct 
charged  against  this  defendant  is  not  a  felony,  the  justice  court 
did  not  have  jurisdiction  over  the  offense  charged  as  an  examining 
magistrate. 

The  writ  of  habeas  corpus  is  therefore  granted  as  prayed  for, 
and  it  is  ordered  that  the  defendant  be  released  from  custody  on 
said  charge,  and  tiiat  said  justice  court  be  directed  to  dismiss  the 
case  therein  pending  against  him. 

DOYLE  and  OWEN,  Judges,  concur. 
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Jonas  Jones  v.  State. 

No.  A-178.     Opinion  Filed  March  30,  1910. 

(107   Pac.   738.) 

STATUTES — ^Trial — Procedure  —  What  Law  Qovernt.  A  defendant 
charged  with  the  commission  of  a  crime'  is  entitled  to  be  tried 
and  dealt  with  under  the  laws  as  they  existed  at  the  time  of 
the  allei^ed  commission  of  the  offense  of  which  he  stands  chargred 
in  all  matters  where  such  laws  vouchsafe  to  him  a  substantial 
protection. 

(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Atoka  County;  W,  S'.  Farmer,  Spe- 
cial Judge, 

Jonas  Jones  was  convicted  of  crime,  and  appeals.  Reversed 
and  remanded. 

J.  M.  Uumphreys  and  Ralls  Bros,,  for  appellant. 
Charles  L,  Moore,  Asst.  Atty.  Gen.,  for  the  State. 

FURMAN,  Presiding  Judge.  The  Attorney  General  filed 
the  following  confession  of  error: 

"The  accused  was  indicted  by  a  United  States  grand  jury 
prior  to  statehood  for  an  alleged  offense  charged  to  have  been 
committed  in  the  Indian  Territory.  That  the  same  was  tried 
after  statehood  by  the  district  court  of  Atoka  county,  before  a 
judge  pro  tempore  selected  by  the  bar.  That  the  court  as  con- 
stituted denied  the  accused  the  right  of  trial  under  the  laws  of 
the  United  States  in  force  in  the  Indian  Territory  at  the  time  of 
the  commission  of  the  alleged  offense,  although  the  same  was  de- 
manded, and  exceptions  saved  to  the  court^3  said  denial.  That  the 
court  held  that  the  trial  should  be  had  and  proceeded  with  ac- 
cording to  the  laws  of  the  state  of  Oklahoma  relating  to  crimes 
and  punishment,  and  accordingly  allowed  the  accused  but  nine 
peremptory  challenges  to  the  jury,  all  of  which  were  exhausted  and 
additional  challenges  demanded,  exceptions  being  properly  saved. 
The  court  refused  to  the  accused,  before  trial,  a  list  of  the  jurors, 
although  the  same  was  demanded,  and  exception  saved  to  buch 
refusal.  Such  action  of  the  court  being  in  the  opinion  of  the  At- 
3    Cr.— 38 
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torney  General  manifest  error,  calculated  to  deprive  the  accused 
of  substantial  rights,  error  is  accordingly  hereby  confessed  for 
and  upon  behalf  of  the  state." 

The  Attorney  General  is  correct  in  each  of  the  grounds  upon 
which  his  confession  of  error  is  based.  See  State  t\  Caruthers, 
Okla.  Cr.  428,  98  Pac.  474;  Sharp  r.  State,  ante,  p.  24,  104 
Pac.  71. 

The  confession  of  error  is  therefore  sustained,  and  the  cause 
is  reversed  and  remanded  for  a  new  trial. 

DOYLE  and  OWEN,  Judges,  concur. 


Morris  Gibson  v.  State. 

No.   A-236.     Opinion   Filed   March    30,    1910. 

(107   Fac.   739.) 

APPEAL — Dismiasal — Defects  in  Record.  When  the  caae-made  Is  not 
served  upon  the  county  attorney,  In  Che  time  allowed  t>y  the 
court,  and  the  clerk  of  the  court  does  not  certify  to  the  trans- 
script  of  the  record,  the  appeal  cannot  be  considered  either  upon 
the  case- made  or  the  transcript  of  the  record,  and  will  be  dis- 
missed. 

(Syllabus  by  the  Court) 

AppeaSl  from  District  Court,  Le  Flore  County;  M,  E,  Rosser, 

Judge. 

Morris  Gibson,  the  defendant,  was  convicted  of  the  offense  of 
manslaughter,  and  sentenced  to  seven  years'  confinement  in  the 
penitentiary  and  a  fine  of  $500.  Motions  for  a  new  trial  and  in 
arrest  of  judgment  were  filed  and  overruled  on  the  11th  day  of 
November,  1908.  Defendant  was  given  90  days  in  which  to  pre- 
pare and  serve  a  case-made,  and  appeals.     Appeal  dismissed. 

J,  E,  Whitehead,  for  appellant. 

Charles  L.  Moore,  Asst.  Atty.  Gen.,  for  the  State. 
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PER  CURIAM.  In  so  far  as  the  record  discloses,  the  case- 
made  was  never  served  upon  the  county  attorney.  We  must  there- 
fore sustain  the  motion  of  the  Attorney  General  to  strike  from 
the  record  what  purports  to  be  the  case-made.  There  is  no  certi- 
ficate of  the  clerk  of  the  court  to  the  transcript  of  the  record. 
We  therefore  are  without  jurisdiction  to  consider  this  attempted 
appeal  either  as  upon  a  case-made  or  upon  a  transcript  of  the 
record. 

'J'he  appeal  is  therefore  dismissed. 


Rudolph  Tegler  v.  State. 

No.   A-130.     Opinion   Filed   March    31.    1910. 

(107   Pac.   949.) 

NEW  TRIAL— Death  of  Judge  Before  Settlement  of  Case-Made.  Un- 
der the  provisions  of  the  law  in  force  at  the  date  of  this  trial, 
the  Judge  who  presided  at  the  trial  was  the  only  person  author- 
ized to  settle  and  sign  a  case-^made,  and,  such  Judfre  having 
died  after  the  completion  of  the  trial  and  before  the  case-made 
had  been  settled  and  signed,  the  defendant,  without  fault  on 
his  part,  was  thereby  deprived  of  his  constitutional  right  to 
present  a  complete  appeal  to  this  court,,  and  is  thereby  entitled 
to  a  new  trial. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Oklahoma  County;  J.  0.  Lowe,  Judge, 

Rudolph  Tegler  was  convicted  of  murder,  and  appeals.  'Re- 
versed and  remanded  for  new  trial. 

On  tJie  11th  day  of  April,  1908,  Rudolph  Tegler,  the  defend- 
ant, after  having  been  indicted  and  tried,  was  by  the  judgment 
and  sentence  of  the  Thirteenth  judicial  district  court  of  the  state 
of  Oklahoma  adjudged  guilty  of  the  crime  of  murder,  and  sen- 
tenced to  imprisonment  in  the  penitentiary  lor  the  term  of  his 
natural  life.     Motions  for  a  new  trial  and  in  arrest  of  judgment 


Digitized  by  VnOOQ IC 


596  3  Oklahoma  Criminal  Kepokts. 

Opinion  of  the  Court. 

had  been  previously  made  and  overruled  and  exceptions  saved,  and 
time  had  been  given  to  make  and  serve  a  case-made.  The  trial 
was  presided  over  by  Hon.  J.  G.  Lowe,  one  of  the  regular  judges 
of  the  said  district  court,  but,  before  the  case-made  was  prepared, 
served,  settled,  and  allowed.  Judge  Lowe  departed  this  life.  Sub- 
sequently to  the  death  of  Judge  Lowe,  Hon.  Jno.  J.  Carney  at- 
tempted to  allow,  settle,  and  sign  the  case-made,  as  the  successor 
in  oflSce  of  Judge  Lowe.  The  record  shows  that  this  attempted 
settlement  of  the  case-made  was  done  with  the  consent  of  counsel 
who  represented  the  state  in  the  lower  court.  The  appeal  is  now 
before  us  on  transcript  of  the  record  and  the  attempted  case- 
made. 

J.  TF.  Johnson  and  A.  JV.  Munden,  for  appellant. 
Charles  L.  Moore,  Asst.  Atty.  Gen.,  and  S,  H,  Harris,  for 
the  State. 

FTJRMAN,  Presiding  Judge  (after  stating  the  facts  as 
above).  Counsel  for  the  state  insist  that  this  court  cannot  con- 
sider the  attempted  case-made  contained  in  the  record  upon  the 
ground  that  "Judge  Lowe,  who  presided  at  the  trial,  was  the 
only  person  authorized  by  law  to  settle  and  sign  the  case-made, 
and  that  the  purported  case-made  is  a  mere  nullity,  and  is  no 
part  of  the  record,  and  cannot  be  considered  for  the  purpose  of 
determining  the  alleged  errors  sought  to  be.  presented  by  it  for 
review.'^  In  the  case  of  Spray  v.  Territory^  6  Okla.  4,  37  Pac. 
1075,  the  Supreme  Court  of  the  Territory  of  Oklahoma,  said: 

.  "When  a  criminal  cause  is  brought  here  upon  writ  of  error 
or  appeal  in  such  a  manner  that  the  court  cannot  pass  upon  the 
substantial  rights  of  the  parties,  the  provisions  of  the  statute  re- 
lating thereto  must  be  strictly  complied  with.  An  agreement  of 
attorneys,  prescribing  the  time  or  manner  of  taking  such  appeal 
or  bringing  such  writ  of  error  here  cannot  be  substituted  in  lieu 
of  the  provisions  (if  the  statute.'* 

In  Bailey  v.  Territory,  9  Okla.  461,  60  Pac.  117,  the  Su- 
preme Court  of  the  Territory  said : 

"An  appeal  is  a  right  conferred  by  the  organic  act,  but  the 
manner  of  perfecting  an  appeal  is  a  matter  of  statutory  regulation. 
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Tlie  criminal  procedure  act  makes  specific  and  definite  provisions 
for  the  mode  of  taking  appeals  in  criminal  causes." 

Section  4:742,  Wilson^s  Rev.  &  Ann.  St.  in  force  at  the  time 
of  the  trial  in  this  case  is  as  follows: 

''*The  court  or  judge  may,  upon  good  cause  shown,  extend 
time  for  making  a  case  and  the  time  in  which  the  case  may  be 
served;  and  may  also  direct  notice  to  be  given  of  the  time  when 
a  case  may  be  presented  for  settlement  after  the  same  has  been 
made  and  served,  and  amend'ments  suggested,  which  when  so 
made  and  presented  shall  be  settled,  certified  and  signed  by  the 
judge  who  tried  the  cause,  and  the  case  so  settled  and  made  shall 
thereupon  be  filed  with  the  papers  in  the  cause;  and  in  all  causes 
heretofore  or  hereafter  tried,  when  the  term  of  office  of  the  trial 
judge  shall  have  expired,  or  may  hereafter  expire  before  the  time 
fixed  for  making  or  settling  and  signing  a  case,  it  shall  be  his 
duty  to  certify,  sign  or  settle  the  case  in  all  respects,  as  if  his 
term  had  not  expired;  and  if  no  amendments  are  suggested  by 
the  opposing  party,  as  above  provided,  said  case  shall  be  taken 
as  true  and  containing  a  full  record  of  the  cause  and  certified  ac- 
cordingly." 

This  statute  in  plain  and  mandatory  terms  provides  that  the 
case-made  ^'shall  be  settled,  certified  and  signed  by  the  judge  who 
tried  the  cause."  There  was  then  no  provision  of  law  permitting 
any  other  judge  to  perform  this  duty.  It  is  therefore  plain  that 
a  case-made  attempted  to  be  settled  by  any  other  judge  would 
be  void,  and  could  not  be  regarded  otherwise  than  a  nuUity.  It 
is  true  that  the  special  session  of  the  Legislature  of  1910  did 
amend  the  law  in  this  respect,  and  that  in  the  future,  in  the 
event  of  the  death  of  the  judge  who  tried  a  case,  the  case-made 
may  be  settled  and  signed  by  his  successor  in  office.  But  this 
amendment  has  no  application  to  the  case  before  us.  This  ease 
must  be  determined  by  the  law  in  force  at  the  time  that  the 
present  case-made  was  settled.  The  Attorney  General  is  there- 
fore correct  in  his  contention,  and  we  are  unable  to  consider  for 
any  purposes  the  attempted  case-made  contained  in  the  record. 

If  the  failure,  to  have  a  case-made  incorporated  in  the  rec- 
ord in  the  manner  required  by  law  is  the  result  of  the  neglect  or 
fault  of  a  defendant,  or  of  those  who  represent  him,  then  the 
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defendant  could  not  be  heard  to  complain;  neither  would  this 
court  have  power  to  relieve  him  against  the  consequences  of  such 
failure.  But  this  is  not  the  state  of  facts  which  is  now  before 
UP.  Here  there  is  no  case-made  in  the  record,  owing  to  facts  for 
which  the  defendant  and  his  counsel  are  in  no  manner  responj?- 
ible,  and  which  rendered  it  impossible  to  comply  with  the  man- 
dates of  the  law.  Our  Constitution  recognizes  the  right  of  ap- 
peal in  criminal  cases,  but  leaves  it  to  the  Legislature  to  pro- 
vide the  means  and  method  of  exercising  this  right.  We  are 
bound  by  the  provisions  of  law  regulating  appeals  provided  by 
the  Legislature.  Shall  a  constitutional  privilege  conferring  a 
substantial  right  be  denied  because  some  unavoidable  accident  ren- 
ders the  provision  of  law  inadequate?  Is  it  not  the  sworn  duty 
of  this  court  to  secure  to  each  citizen  of  Oklahoma  the  full  and 
unimpaired  enjoyment  of  all  of  his  constitutional  rights,  it  mat- 
ters not  how  humble,  poor,  and  penniless  such  citizen  may  be? 
It  would  be  a  contemptible  farce  to  say  that  the  defendant  in  this 
case  had  been  granted  the  full  enjoyment  and  exercise  of  his 
right  of  an  appeal  to  this  court,  when,  owing  to  the  death  of 
Judge  Lowe,  it  had  become  out  of  the  power  of  the  defendant  to 
present  to  this  court  a  case-made  as  provided  by  law,  containing 
all  that  transpired  at  the  trial,  except  those  matters  which  con- 
stitute the  record  proper.  We  cannot  pass  intelligently  upon  the 
questions  presented  to  this  court  by  the  record  proper,  unless  we 
can  consider  the  facts  transpiring  at  the  trial  and  the  testimony 
of  the  witnesses.  This  we  cannot  do  without  the  case-made.  This 
defendant  has  the  constitutional  right  to  have  this  court  consider 
the  facts  of  this  case,  and  the  legal  questions  involved  in  the  light 
of  these  facts,  and  of  all  that  transpired  at  the  trial,  and  he  can- 
not be  deprived  of  this  right  by  the  death  of  the  judge  who  tried 
the  case. 

The  record'  shows  tliat  counsel  for  the  defendant  did  more 
than  the  law  required  or  provided  for  in  attempting  to  secure  a 
case-made.  This  certainly  should  not  be  charged  against  them  as 
a  waiver  of  the  constitutional  rights  of  their  client.     In  Bailey 
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V.  United  States,  ante,  p.  175,  104  Pac.  918,  Judge  Doyle,  .-peak- 
ing for  this  court,  said: 

'T!t  seems  to  be  well  established,  as  a  general  rule,  that  where 
a  defendant  has  done  all  that  the  law  requires  in  perfeetirg  his 
appeal,  and  where  the  record  necessary  for  a  review  of  the  case 
is  lost  or  destroyed  while  in  the  custody  of  an  officer  of  the  court, 
in  order  to  prevent  a  possible  miscarriage  of  justice  by  depriving 
the  defendant  of  his  legal  right  of  appeal,  a  new  trial  will  be 
granted.  In  Crittenden  v,  Schermerhom,  35  Mich.  370,  Cliief 
Justice  Cooley  said:  ^here  a  party  has  lost  the  benefit  of  his 
exceptions  from  causes  beyond  his  control,  it  is  proper  to  give 
him  a  new  trial,  and  this  we  have  done  in  some  cases  where  the 
judge^s  term  of  office  expired  before  exceptions  could  be  settled.* 
In  Borrowscale  v,  Bosworth,  98  Mass.  34,  it  was  said:  We  can 
have  no  doubt  that  where  a  party  has  regularly  taken  exceptions 
in  a  cause,  and  has  lost  the  benefit  of  them  without  fault  of  his 
own,  a  new  trial  may  be  granted.  He  has  a  right  by  law  to  the 
judgment  of  t^ie  higher  court  upon  the  decision  by  which  he 
feels  himself  to  be  aggrieved,  and  a  new  trial  may  be  his  only 
remedy.*  In  the  case  of  Hume  v,  Bowie,  148  IT.  S.  245,  13  Sup. 
Ct.  582,  37  L.  Ed.  438,  the  Supreme  Court  of  the  United  States 
recognized  the  general  rule,  and  said :  'Ordinarily,  where  a  party, 
without  laches,  on  his  part,  loses  the  benefit  of  his  exceptions 
through  the  death  or  illness  of  the  judge,  a  new  trial  will  be 
granted.*  In  the  case  of  State  v.  Reed,  67  Mo.  36,  it  appeared 
that  the  record  of  the  case  was  defective,  and  upon  a  suggestion 
by  the  appellant  of  a  diminution  of  the  record  a  certiorari  was 
awarded,  to  which  a  return  was  made  to  the  effect  that  the  office 
of  the  clerk  of  the  court  had  been  broken  open,  and  nearly  all  of 
the  papers  in  the  case  stolen.  The  record  sent  up  in  obedience  to 
the  certiorari  was  therefore  more  defective  than  the  first.  In  con- 
sequence of  the  inability  to  obtain  a  perfect  record,  a  motion 
filed  to  reverse  the  judgment  on  that  ground  w»s  sustained. 
In  the  case  of  Rmton  v.  Slate,  15  Tex.  App.  336,  the  court  said: 
*It  appears  that  the  defendant,  without  any  fault  or  negligence 
upon  his  part,  or  on  the  part  of  his  counsel,  has  been  deprive*!  of 
a  most  important  legal  right;  and,  such  being  the  case,  the 
judgment  of  conviction  will  be  reversed,  and  the  case  remanded.* 
In  the  case  of  Fire  Ass'n  v,  McNemey,  54  S.  W.  1053,  a  case  de- 
cided by  the  Court  of  Civil  Appeals  of  Texas,  it  appears  that  the 
court*8  instructions  to  the  jury  had  been  destroyed  by  fire  sub- 
sequent to  the  trial,  and  a  motion  was  made  and  heard  to  substi- 
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tute  an  instruction  in  place  of  one  destroyed  as  a  basis  for  an  ex- 
ception to  such  charge  by  the  appellant.  There  was  a  dispute  be- 
tween the  parties  as  to  the  correctness  of  the  substituted  copy. 
The  trial  court  refused  to  substitute  the  charge  as  requested,  on 
the  ground  that  it  had  no  recollection  of  having  given  such  a 
charge  as  was  contended  for  by  the  defendant  in  error,  and  that 
the  proof  offered  did  not  establish  the  charge  contended  for  by 
plaintiff  in  error.  The  court  said  with  reference  to  that  motion: 
*We  are  of  the  opinion  that  if  the  court,  upon  a  hearing  of  such 
motion,  finds  it  impossible  to  supply  the  lost  papers  (if  the  loss 
is  not  due  to  appellant's  fault  or  negligence),  a  new  trial  should 
be  granted.  A  party  should  not  be  deprived  of  his  right  of  ap- 
peal by  loss  of  the  record  due  to  an  accident  not  chargeable  to 
him/  In  State  v.  Oaslin,  32  Neb.  291,  49  N.  W.  353,  the  court 
said :  *A  litigant  should  not  be  deprived  of  the  right  to  have  his 
case  heard  in  a  court  of  last  resort  on  account  of  the  failure  of 
the  official  stenographer  to  furnish  him  a  copy  of  the  testimony.' 
In  Sanders  v.  N orris,  82  N".  C.  243,  the  court  said :  The  defend- 
,  ant  is  entitled  to  his  appeal,  and  has  lost  it  by  no  laches  on  his 
part;  and  in  such  cases  it  has  been  the  established  practice  in 
this  court  to  order  a  new  trial.'  In  the  case  of  Richardson  v. 
State,  15  Wyo.  465,  89  Pac.  1027,  Chief  Justice  Potter,  in  an  able 
opinion,  after  reviewing  the  authorities,  said:  ^Incidental  to  the 
power  to  compel  a  correct  record  to  be  sent  up,  or  a  bill  of  ex- 
ceptions to  be  settled,  is  the  power,  as  it  seems  to  us,  of  ordering 
a  new  trial  of  the  cause,  where  it  is  made  to  appear  that  the  only 
record  in  the  cause  has  been  destroyed  without  possibility  of  sub- 
stitution through  no  fault  on  the  part  of  the  appellant,  or  where, 
without  fault  on  the  part  of  the  appellant  or  his  counsel,  but  solely 
because  of  the  neglect  or  delay  of  some  court  official,  or  some  ac- 
cident or  act  of  Providence  for  which  no  one  is  responsible,  it  has 
become  impossible  for  a  bill  of  exceptions  to  be  settled,  without 
which  the  errors  complained  of  cannot  be  considered.'" 

The  judgment  against  the  defendant  is  reversed  solely  upon 
the  ground  that,  owing  to  the  death  of  Judge  Lowe,  the  defend- 
ant has  been  deprived  of  the  exercise  of  his  constitutional  right 
to  have  his  appeal  fully  considered  by  this  court. 

The  instructions  given  to  the  jury  which  constitute  a  part  of 
the  record  proper  are  open  to  a  number  of  criticisms,  but  we  can- 
not intelligently  determine  these  matters  unless  we  could  consider 
them  in  connection  with  the  facts  of  the  case.     An  erroneous  in- 
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struction  which  might  become  material  and  result  in  reversal,  un- 
der one  state  of  facts,  might  be  harmless,  and  not  be  ground  for 
reversal  under  a  different  state  of  facts.  Hence  the  importance  or 
rather  necessity  of  a  case-made  in  determining  appeals;  and  as 
there  is  no  case-made  in  this  case,  through  no  fault  of  the  de- 
fendant or  his  counsel,  manifest  justice  requires  that  the  judg- 
ment of  conviction  be  reversed,  and  the  cause  remanded  for  a  new 
trial. 

DOYLE  and  OWEN,  Judges,  concur. 


Dan  Scribner  v.  State. 

Xo.  A-303.     Opinion  Filed  March  31,  1910.     . 
(108   Pac.   422.) 

1.  JURY  —  Competency  of  Jurors — Opinion  as  to  Quilt.  Persons 
caUed  as  Jurors,  who  have  heard  and  read  detailed  accounts  of 
an  alleged  offense,  from  which  they  have  formed  such  an  oi)inioii 
ad  to  the  guilt  of  the  accused  as  will  require  evidence  to  re- 
move, are  not  qualified  Jurors,  although  they  believe  and  ex- 
press their  belief  that  they  can  and  will  fairly  try  the  case 
upon   the   testimony   produced. 

2.  SAME— Nature  of  Opinion.  The  opinion  necessary  to  disqualify 
a  Juror  must  be  one  based  on  what  purports  to  be  the  facts 
and  one  that  will  combat  the  evidence. 

3.  JURY — Disqualification  of  Juror — Prejudice.  The  trial  court  is 
not  limited  to  the  answers  made  by  the  Juror,  but  must  be  satisr 
fled  from  all  the  circumstances  sub  well  as  the  examination  that 
the  Juror  is  not  prejudiced  against  the  accused. 

4.  JURY— Examination  of  Juror — Opinion.  Where  the  Juror  says 
he  has  an  opinion,  the  accused  should  be  given  an  opportunity  to 
examine  him  fully  as  to  the  extent  of  his  opinion. 

(Syllabus  by  the   Court.) 

Error  from  District  Court,  Pontotoc  County;  A,  T,  West,  Judge, 

The  plaintiff  in  error,  Dan  Scribner,  was  tried  in  the  district 
court  of  Pontotoc  County  on  a  charge  of  murder.     He  was  con- 
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victed,   and  his  punishment  fixed   at  death.     Reversed    and   re- 
manded. 

J.  F,  McKeel  and  Crawford  &  Bolen,  for  plaintiff  in  ermr. 
— On  disqualification  of  jurors:  Johnson  v.  State,  1  Okla.  Cr. 
321;  Bradford  v.  Territory,  2  Okla.  230;  Huntley  v.  Territory, 
7  Okla.  60;  State  v.  Start,  56  Pac.  15;  State  v.  Morrison,  68 
Pae.  41. 

Charles  West,  Atty.  Gen.,  Chas,  L.  Moore,  Asst.  Atty.  Gen., 
and  Robert  Wimbish,  Co.  Atty.,  for  the  State. — On  disqualification 
of  jurors:  Johnson  v.  State,  1  Okla.  Cr.  321;  Huntley  v.  Terri- 
tory, 7  Okla.  60;  State  v,  Sawtell,  10  Am.  Crim.  Rep.  347;  Hopf 
V.  Utali,  120  U.  S.  430. 

OWEN,  eluixiE.  There  are  numerous  errors  alleged  in  the 
petition  filed  in  this  case,  the  most  important  of  which,  and  the 
only  one  necessary  to  notice  here,  is  assignment  No.  17.  This  as- 
signment appears  iJi  tlie  following  language: 

*'The  court  cried  in  not  affording  this  plaintiff  in  error  a 
fair  and  impartial  trial  before  a  fair  and  impartial  jury,  as  pro- 
vided in  section  20  of  tJie  Bill  of  Rights,  in  this :  That  the  court 
overruled  this  plaintiff  in  error's  challenge  to  a  number  of  jurors 
who  stated  on  their  voir  dire  examination  that  they  had  formed  an 
opinion  as  to  the  guilt  of  this  plaintiff  in  error,  and  that  they 
then  had  such  opinion,  and  that  it  would  take  evidence  to  remove 
it;  that  on  said  examination  ten  (10)  jurors  stated  that  they  had 
formed  an  opinion,  and  still  had  an  opinion,  as  to  the  guilt  or 
innocence  of  the  plaintiff  in  error,  and  the  court  held  that  t!iey 
were  not  thereby  disqualified,  and  overruled  this  plaintiff  in  error's 
challenge  to  such  jurors,  and  lliis  plaintiff  in  error  was  reduced  to 
the  necessity  of  using  his  peremptory  challenge  in  excusing  the 
most  objectionable  of  such  jurors,  but  was  compelled  to  permit 
some  of  tlie  said  jurors  so  entertaining  said  opinion  to  sit  on  the 
jury  and  try  said  cause ;  wherefore,  the  plaintiff  in  error  says  that 
he  did  not  have  a  trial  before  a  fair  and  impartial  jury." 

No  case  has  been  presented  to  this  court  with  greater  skill  and 
energy  than  that  displayed  and  exercised  on  part  of  the  attor- 
neys for  the  state  in  this  case.  The  able  county  attorney,  who 
prosecut<}d  this  case  below,  for  his  able  and  fair  preaentation  of 
the  matter  in  this  court  deserves  the  thanks  of  this  court. 
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The  question  presented  under  this  assignment  of  error  is 
one  that  strikes  at  the  very  foundation  of  our  jurisprudence.  Two 
cardinal  principles  of  our  system  are,  that  every  man  shall  be 
clothed  with  the  presumption  of  innocence,  and  that  he  shall  have 
a  fair  trial  by  an  impartial  jury. 

Section  6  of  our  Bill  of  Eights  provides:  "Right  and  jus- 
tice shall  be  administered  without  sale,  denial,  delay,  or  preju- 
dice.^^ 

Section  20  provides: 

*ln  all  criminal  prosecutions  the  accused  shall  have  the  right 
to  a  speedy  and  public  trial  by  an  impartial  jury.^* 

A  fair  sample  of  the  examination  of  the  jurors  complained  of 
as  objectionable,  and  who  sat  in  the  case,  is  as  follows: 

"John  McKinney:  Q.  You  have  formed  an  opinion?  A. 
Yes,  sir.  Q.  That  opinion,  formed  from  what  you  have  heard, 
you  could  not  give  this  defendant  the  same  fair  and  impartial 
trial  as  if  you  had  not  heard  anything?  A.  I  do  not  think  that 
I  could;  if  I  had  never  heard  anything  about  it,  I  would  not  have 
formed  an  opinion.  Q.  But  now  you  have  an  opinion?  A.  Yes, 
sir.  Q.  In  your  present  frame  of  mind,  with  what  you  have 
heard,  you  could  convict  the  defendant  on  less  evidence  than  if 
you  had  not  heard  anything?  The  state  objects  to  the  form  of 
the  question.  Objected  sustained,  and*  excepted  to.  This  juror 
challenged  by  the  defendant  for  cause.  Mr.  Wimbish:  Q.  What 
you  have  heard  about  this  case  was  based  on  rumor?  wasn't  it? 
A.  Yes,  sir.  Q.  You  havn't  talked  to  anybody  who  was  a  witness 
in  the  case?  A.  No,  sir.  Q.  Regardless  of  this  rumor  that  you 
have  heard,  can  you  and  will  you,  if  taken  as  a  juror  in  this  case, 
go  into  the  jury  box  and  take  the  testimony  of  the  witnesses  on 
the  witness  stand  and  the  charge  of  the  court,  and  give  this  man 
a  fair  and  impartial  trial,  notwithstanding  the  opinion  that  you 
have,  based  upon  rumor?  A.  Yes,  sir.  The  court  overrules  the 
defendant's  challenge.     The  defendant  excepts/' 

"J.  W.  Fuller:  Q.  You  say  that  you  have  heard  a  good  deal 
about  this  case?  A.  Yes;  I  have  heard  a  good  deal.  Q.  You 
have  heard  the  facts  in  the  case  detailed?  A.  Yes;  from  rumor 
and  reports,  I  have.  Q.  Have  you  heard  a  statement  of  what  pur- 
ported to  be  the  facts  in  the  case?  A.  Yes,  sir.  Q.  And  from 
that  you  have  formed  an  opinion?  A.  Yes,  sir.  Q.  You  have  that 
opinion  at  this  time?  A.  Yes,  sir.  Q.  It  would  take  evidence 
to  remove  that  opinion?    A.  Yes,  sir.*^ 
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In  this  case  we  are  called  upon  to  Pay  whether  a  man  shall 
be  deprived  of  his  life  by  the  verdict  of  a  jury  when  the  record 
discloses  that  10  of  the  persons  called  and  examined  as  jurjis 
said  under  oath  that  they  had  forniod  sn  opinion  js  to  the  guilt 
of  the  defendant,  and  that  it  would  require  evidence  to  remove 
that  opinion.  The  juror  McKinney  frankly  admitted  that  he 
could  not  give  the  defendant  the  same  fair  trial  that  he  could 
have  given  if  he  had  not  heard  of  the  case.  He  was  asked  if  he 
would  not  convict  on  less  evidence  than  if  he  had  not  heai-d  of 
the  case.  The  court  sustained  the  state's  objection  to  the  ques- 
tion, and  did  not  permit  him  to  answer.  This  was  error.  The 
defendant  had  the  right  to  know.  The '  court  should  permit  a 
full  investigation  when  a  juror  says  he  has  an  opinion.  If  he 
would  require  less  evidence  to  convict,  he  is  not  a  qualified  juror. 
The  defendant  exhausted  his  peremptory  challenges  allowed  him 
by  law,  and  was  compelled  to  accept  as  jurors  four  persons  who 
had  formed  an  opinion  as  to  his  guilt  or  innocence. 

It  has  been  urged  with  much  force  in  this  case  that  under 
the  statutes  of  this  state  a  juror  is  qualified  although  he  had  an 
opinion,  provided  it  appears  to  the  court  upon  his  declaration 
that  he  can  and  will,  nol; withstanding  such  opinion,  act  impar- 
tially and  fairly,  upon  the  matters  to  be  submitted  to  him.  This 
statute  was  construed  by  this  court  in  the  case  of  Johnson  v. 
State,  1  Okla.  Cr.  321,  97  Pac.  1059.  The  court  in  an  opinion 
delivered  by  the  presiding  judge  said: 

^'But  the  enumerated  causes  of  challenge  in  the  statute  are 
not  exclusive  of  all  others  not  enumerated.  When  the  juror  has 
any  opinion  as  to  the  guilt  of  the  defendant,  it  matters  not  how 
this  opinion  was  formed,  the  closing  paragraph  of  the  statute 
provides  that  it  must  appear  to  the  court  that  the  juror  can  and 
will  act  fairly  and  impartially  in  the  case.  But  if  this  provision 
was  not  in  the  statute,  we  would  be  forced  to  place  this  con- 
struction upon  the  first  part  of  the  statute,  because  section  29  of 
our  Constitution  (Bunn's  Ed.)  is  in  this  language:  In  all 
criminal  prosecutions,  the  accused  shall  have  the  right  to  a 
speedy  and  public  trial  by  an  impartial  jury.'  Const,  art.  2,  § 
20.  Any  statute  which  would  even  tend  to  deprive  a  defendant  of 
a  trial  by  an  impartial  jury  would  be  unconstitutional  and  void. 
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Although  a  juror  may  know  absolutely  nothing  about  the  facts 
of  the. case,  and  may  not  have  the  slightest  opinion  as  to  the  guilt 
of  the  defendant,  yet  if  from  any  cause  or  upon  any  ground  it 
appears  to  the  trial  court  that  the  juror  is  biased  or  prejudiced 
against  the  defendant,  it  cannot  be  said  that  he  would  be  a  fair 
and  impartial  juror,  and  he  should  be  excluded  from  the  jury; 
otherwise  the  Constitution  of  the  state  would  be  disregarded  and 
^rampled  upon.  The  trial  court  should  resolve  all  doubts  upon 
this  matter  in  favor  of  the  defendant.  Upon  the  other  hand, 
when  no  personal,  class,  or  race  bias  or  prejudice  appears  to  ex- 
ist in  the  mind  of  the  juror  against  the  defendant,  but  it  does 
appear  that  from  rumor,  or  reading  the  public  press,  or  from 
notoriety,  the  juror  has  an  opinion  as  to  the  guilt  of  the  defend- 
ant, but  that  such  opinion  will  not  combat  the  testimony  or  re- 
sist its  force,  and  the  court  is  satisfied  that  the  juror  can  and 
will  lay  this  opinion  aside,  and  base  his  verdict  alone  upon  the 
testimony  of  the  witnesses  and  the  instructions  of  the  court,  then 
the  juror  is  competent.  To  our  minds  thi8  is  the  only  rational 
construction  which  can  be  placed  upon  our  statute." 

In  the  case  at  bar  we  have  reviewed  at  considerable  length  a 
great  number  of  authorities  on  this  proposition,  and  sucli  re- 
search has  convinced  us  that  the  weight  of  modem  authority  as 
well  as  reason  is  that,  if  from  any  cause  the  juror  has  such  an 
opinion  as  will  preclude  a  fair  trial,  he  is  disqualified,  without 
regard  to  the  causes  enumerated  in  the  statute. 

In  the  case  of  State  v.  Start,  60  Kan.  256,  56  Pac.  15,  the 
Supreme  Court  of  Kansas,  in  passing  on  a  similar  question,  used 
this  language: 

'Tersons  called  as  jurors  who  have  heard  and  read  detailed 
accounts  of  an  alleged  offense,  from  which  tliey  Jiave  formed  fixed 
and  positive  opinions  as  to  tlie  guilt  of  the  defendant  that  still 
remain  with  them,  and  who  state  on  examination  that  they  then 
have  no  doubt  of  the  defendant's  guilt,  are  not  qualified  jurors, 
although  they  believe  and  express  their  belief  that  they  can  fairly 
try  the  case  upon  the  testimony  produced." 

In  the  case  of  Black  v.  State,  42  Tex.  377,  in  passing  on  a 
similar  question,  the  Supreme  Court  of  that  state  said: 

"A  general  opinion,  formed  without  any  particular  examina 
tion  into  the  facts,  and  derived  from  a  source  in  which  the  juror 
placed  no  great  reliance,  might  be  denominated  a  conclusion,  and 
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Btill  it  might  generally  not  diaqimlify  the  juror.  On  the  other 
hand,  a  satisfactory  conclusion,  from  hearing  and  carefully  con« 
sidering  the  evidence,  would  certainly  disqualify  the  juror.  In 
tills  case  the  juror  had  read  the  report  of  the  evidence  in  the 
Walker  Case;  Walker  and  the  defendant  being  charged  with  the 
commission  of  the  same  offense,  in  the  same  indictment.  The 
report  referred  to  may  be  presumed  to  be  the  detail  of  the  evi- 
dence at  a  former  trial,  as  given  in  the  newspapers  of  the  city, 
which  is  usually  published  in  cases  exciting  any  general  mterest. 
He  must  have  placed  reliance  in  the  report,  of  the  evidence  which 
he  read  in  order  to  have  enabled  him  to  have  formed  a  conclusion 
at  all,  and  the  fact  that,  as  he  says  himself,  that  it  would  require 
other  and  different  evidence  to  change  that  opinion,  shows,  or  at 
least  renders  it  probable,  that  it  was  with  some  considerable  atten- 
tion to  and  consideration  of  the  facts  reported,  that  he  had 
formed  his  conclusion.  Under  such  circumstances,  we  are  of 
opinion  that  the  court  below,  in  judging  of  the  qualification  of 
the  juror,  should  not  have  been  satisfied  that  he  was  an  impartial 
juror.  The  juror  took  his  seat  in  the  jury  box  with  a  conclusion 
formed,  when  the  defendant  had  not  been  heard,  and  without  the 
benefit  of  the  instruction  of  the  court  as  to  the  law  applicable  to 
the  case.  If  his  conclusion  was  in  favor  of  the  prisoner's  guilt, 
it  was  as  a  weight  put  in  the  scale  of  justice  before  the  trial 
commenced.  Whatever  of  obstinacy  of  character  and  pride  of 
opinion  he  possessed  had  to  be  overcome  by  other  evidence.  There 
are  perhaps  but  few  men  who  do  not  lean  in  favor  of  a  precon- 
ceived opinion,  founded  on  what  they  deem  to  be  authentic  source. 
They  look  favorably  upon  whatever  will  support  it,  and  examine 
with  increased  caution  whatever  will  oppose  it.  The  love  of  con- 
sistency in  the  formation  of  their  judgments  requires  this  of 
them.  No  authority  has  been  found  for  holding  that  this  juror 
was  qualified,  and  an  abundance  that  is  in  opposition  to  it." 

One  of  the  best  considered  cases  on  this  question  we  find 
reported  in  Rothschild  v.  State,  7  Tex.  App.  519.  In  that  case 
the  court  in  an  opinion  delivered  by  Judge  Clark  said : 

"This  juror,  William  Sanders,  on  his  voir  dire  appeared  to 
be  qualified,  and  was  accepted  by  the  state.  Upon  examination 
by  the  defendant,  he  stated  that  he  had  heard  the  case  talked 
about  a  good  deal,  had  formed  an  opinion  as  to  the  fi^uilt  or  inno- 
cence of  the  defendant  from  what  he  had  heard,  and  that  opinion 
was  that  he  was  guilty.  He  had  not  only  formed  the  opinion,  but 
had  expressed  it  frequently,  having  heard  the  case  talked  about  a 
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good  deal.    This  opinion  was  formed  the  first  time  he  had  heard 

the  circumstances,  and  had  continued  until  the  present  time,  and 

was  now  his  opinion.     It  was  based  upon  what  he  had   heard 

from  outsiders,  and  he  fiad  never  heard  any  particulars  or  read 

any  evidence  in  the  case,  but  he  believed  what   he   heard   to    be 

true,  and  still  believed  it.    He  would  not  take  this  opinion  in  the 

jury  box  if  selected  as  a  juror,  but  would  throw  it  asiJe,  and  go 

by  the  evidence,  as    he    could    lay    aside    his    opinions    at    will. 
*     «     « 

"A  mere  impression,  though  derived  firom  the  testimony, 
does  not  disqualify  if  it  be  perfectly  apparent,  not  from  what  the 
juror  may  say,  but  from  all  the  evidence  bearing  on  the  is&ue, 
that  such  impressions  will  not  influence  his  action  in  finding  a 
verdict;  and,  on  the  other  hand,  a  disqualifying  opinion  may  be 
formed  from  mere  hearsay.  *  *  *  The  fact  that  a  juror 
may  say  that,  notwithstanding  his  opinion  formed  from  hearsay, 
he  can  try  the  case  impartially,  manifests  in  most  instances  a 
recklessness  of  judgment  and  a  state  of  mind  less  prepared  to 
receive  and  allow  a  fair  defense  than  if  he  had  believed  on  proof 
which  furnishes  at  least  prima  facie  evidence  of  guilt.     *     *     * 

"Mr.  Bishop,  our  most  thoughtful  and  philosophic  writer  on 
criminal  law,  after  a  full  citation  of  the  leading  American  au- 
thorities, deduces  the  true  rule  as  follows:  ^The  true  view  would 
seem  to  be  that,  since  the  law  presumes  every  man  to  be  innocent 
until  he  is  by  judicial  evidence  proved  in  a  court  of  justice  to  be 
guilty,  and  since  the  burden  is  on  the  prosecuting  power  to  make 
the  guilt  appear  aflBrmatively  by  proofs  produced  at  the  trial,  if 
a  man  leaps  in  advance  of  the  law,  and  settles  in  his  own  mind 
the  question  of  guilt  against  the  prisoner,  whether  by  reason  of 
what  he  has  read  or  heard,  or  by  reason  of  an  inner  impulse 
which  condemns  before  it  hears,  he  is  not  a  fit  person  to  be  a 
juror  in  the  cause;  for  his  mind,  which  ought  at  least  to  be  a 
blank  on  which  the  evidence  might  write  its  conclusions,  is 
already  preoccupied.  It  is  vain  for  a  man  to  say,  or  even  believe, 
that  he  can  judge  impartially  of  a  matter  which  he  has  already 
determined.  Human  nature,  as  developed  in  the  average  of  men, 
does  not  permit  this.  The  juror  is  to  hear,  and  then  say  what  he 
believes;  but,  if  he  believes  before  hearing  that  only  which  can 
lawfully  affect  his  belief — ^namely,  the  testimony  of  the  witnesses 
in  open  court — he  is,  in  legal  reason,  disqualified  to  hear  and  be 
swayed  by  the  testimony.  It  is  immaterial,  therefore,  whether  the 
belief,  which  comes  not  according  to  the  law,  is  derived  from  ru- 
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mor,  or  from  listening  to  statements  of  a  more  reliable  sort. 
Likewise,  if  the  juror  has  not  expressed  his  belief,  he  is  still  unfit, 
though  the  expression  of  it  might  render  him  unfit  in  a  yet  higher 
degree.  Such  is  the  legal  reason  which*  should  govern  the  ques- 
tion.'    1  Bishop's  Cr.  Proc.  §•  910. 

^^Judge  Marshall,  in  passing  upon  the  question  in  Burr's 
Case,  used  these  words:  *I  have  always  conceived,  and  still  con- 
ceive, an  impartial  jury,  as  required  by  the  common  law  and  as 
secured  by  the  Constitution,  must  be  composed  of  men  who  will 
fairly  hear  the  testimony  which  may  be  offered  to  them,  and 
bring  in  their  verdict  according  to  that  testimony,  and  according 
to  the  law  arising  on  it.  This  is  not  to  be  expected — certainly 
the  law  does  not  expect  it — where  the  jurors,  before  they  hear 
the  testimony,  have  deliberately  formed  and  delivered  an  opinion 
that  the  person  whom  they  are  to  try  is  guilty  or  innocent  of  the 
charge  alleged  against  him.'     Burr's  TnaJ,  128. 

"Judge  Taney,  in  a  criminal  trial  in  1854,  held  that:  If 
the  juror  has  formed  an  opinion  that  the  prisoners  are  guilty,  and 
entertains  that  opinion  now,  without  waiting  to  hear  the  testi- 
mony, then  he  is  incompetent.'    Whart.  Cr.  Law,  g  2981. 

"Similar  views  were  expressed  by  the  Chief  Justice  in  Black 
V,  State,  and  it  was  there  said  that  the  fact  that  the  juror  himself 
said  it  would  require  other  and  different  evidence  to  change  his 
opinion  showed,  or  at  least  rendered  it  probable,  that  it  was  with 
some  considerable  attention  to  and  consideration  of  the  facts  re- 
ported that  he  had  formed  his  conclusion.  And  it  was  further 
held  that,  if  upon  an  examination  of  the  juror  it  was  doubtful 
whether  he  was  impartial  or  not,  it  would  be  safer,  and  more  in 
unison  with  the  spirit  of  our  Constitution  and  laws  relating  to 
the  trial  bv  jurv,  to  decide  against  the  qualification  of  the  juror. 
42  Tex.  382,  3*83. 

"While  we  recognize  the  rule  that  the  action  of  the  lower 
court  in  passing  upon  the  qualifications  of  a  juror  should  not  be 
reviewed  except  in  a  clear  case  (Reynolds  v.  UruHed  States.  8 
Otto.  157  [25  L.  Ed.  244]),  yet,  after  a  careful  consideration  of 
the  law  and  the  facts  pertaining  to  the  juror  Sanders,  we  are 
constrained  to  say  that  he  was  not  a  fit  person  to*  pass  upon  the 
life  of  the  prisoner.  From  his  own  testimony,  he  had  formed 
an  opinion  that  the  prisoner  was  guilty  at  the  time  he  had  first 
heard  of  the  occurrence,  which  opinion  had  remained  with  him 
from  that  time  continuously  to  the  time  of  trial — a  period  of 
nearly  two  years.     He  had  heard  the  case  talked  about  a  groat 
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deal,  beliVved  what  he  had  heard,  and  had  frequently  expressed 
the  opinion  that  the  defendant  was  guilty,  and  that  he  would 
take  his  seat  upon  the  jury  prepared  to  act  upon  it  as  an  estab- 
lished opinion  in  case  he  heard  nothing  else  to  change  it.  In  the 
language  of  Hawkins,  the  juror  'hath  declared  his  opinion  before- 
hand that  the  party  is  guilty:'  and  according  to  the  doctrine 
accepted  nearly  everywhere  in  the  IJnited  States,  and  probably  in 
every  other  locality  where  the  common  law  prevails,  he  was  in- 
competent. 1  Bishop's  Cr.  Proc.  §  909.  Certainly  the  repetition 
of  his  examination  as  many  as  six  different  times  by  the  respec- 
tive parties  and  the  court  is  most  convincing  that  his  qualifica- 
tions were  of  so  doubtful  a  character  that  he  should  have  been 
rejected  on  a  challenge  for  cause.*' 

In  the  case  of  Ward  v.  State,  19  Tex.  App.  664,  in  an  opiB- 
ion  delivered  by  Judge  Hurt,  a  more  learned  criminal  lawyer 
than  who«»» never  wrote  an  opinion,  the  court  said: 

''This  conviction  was  for  the  killing  of  Bobert  Fly.  We  will 
treat  the  first  and  third  assigned  errors  together. 

"First  error  assigned:  That  the  court  erred  in  overruling 
tJie  defendant's  challenge  for  cause  to  the  juror  J.  K.  Scates,  and 
compelled  defendant  to  challenge  him  peremptorily.  Upon  his 
voir  dire  Scates  answered:  'I  have  talked  to  witnesses  about  the 
case;  have  strong  opinions  as  to  his  guilt  or  innocence;  have  ex- 
pressed those  opinions;  it  would  take  good,  positive,  and  conclu- 
sive evidence  of  truthful  men  to  change  my  opinion';  but  his 
opinions  would  not  influence  his  verdict. 

"Third  error:  In  overruling  defendant's  challenge  for  causo 
to  W.  W.  Bailey.  Upon  his  voir  dire  this  juror  answered:  'I 
have  some  opinion  now  as  to  his  guilt  or  innocence.  It  would 
take  evidence  to  change  that  opinion.  I  got  that  opinion  from 
hearsay  or  general  gossip.  I  heard  about  it  through  talk  and 
newspapers.  What  I  read  purported  to  be  the  truth,  as  well  as 
I  remember  it.  It  is  a  settled  opinion  now.  If  the  evidence 
turned  out  as  I  have  read  it,  I  would  be  of  the  same  opinion  still. 
I  think  that  opinion  would  not  influence  my  verdict.' 

"The  juror  Newton,  on  his  voir  dire,  said:  'I  have  formed 
an  opinion  as  to  the  guilt  of  defendant  from  hearsay.  It  would 
take  evidence  to  remove  that  opinion.  I  could  discard  that  opin- 
ion, try  the  case  on  the  evidence,  but  the  opinion  might  have  a 
bearing  on  me.' 

*'R.  B.  Ship  said :    'I  have  formed  and  expressed  an  opinion 

3   Or.— 3ft 
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as  to  the  guilt  or  innocence  of  the  defendant.  I  could  not  dis- 
card it  in  going  into  the  jury  box.  It  would  take  evidence  to 
change  it.  I  would  render  a  verdict  upon  the  evidence  unin- 
fluenced by  that  opinion.  The  parties  who  told  me  were  not 
witnesses,  but  told  me  what  purported  to  be  the  circumstances 
and  facts  of  the  case,  and  may  have  had  other  convtrsations  since 
then  with  some  parties.' 

"All  of  these  objectionable  jurors,  except  Bailey  and  Ship, 
when  defendant's  challenges  for  cause  were  overruled,  were  chal- 
lenged peremptorily,  and  did  not  serve  on  the  jury.  Defendant, 
however,  exhausted  his  peremptory  challenges.  That  each  and 
every  one  of  these  jurors  were  obnoxious  to  challenge  for  cause 
there  can  be  no  doubt  or  question. 

"We  have  had  under  consideration  the  questions  presented  in 
this  record  relating  to  the  competency  of  the  jurors  for  quite  a 
long  while.  We  have  carefully  examined  and  compared  the  au- 
thorities bearing  upon  this  subject,  with  a  view  of  making,  if  pos- 
sible, a  clearer  statement  of  the  principles  of  law  applicable  thereto 
than  we  have  already  done;  but  we  are  forced  to  concede  our  in- 
ability to  make  a  clearer  or  more  lucid  exposition  of  the  law 
than  that  already  made.  The  opinion  of  Judgy  Clark  in  the 
BothBchild  Case  is  not  only  a  model  for  style  and  logic,  but  is, 
we  believe,  exhaustive  of  the  subject. 

"In  support,  therefore,  of  the  position  that  the  above-named 
persons  were  incompetent  because  they  had  formed  an  opinion  of 
the  guilt  of  defendant,  which  was  calculated  to  influence  their 
verdict,  we  submit  the  following  authorities:  RothschUd  v. 
State,  7  Tex.  App.  540;  Burrell  v.  State,  18  Tex.  713;  Johnson 
V,  State,  27  Tex.  758 ;  Sharp  v.  State,  6  Tex.  App.  650 ;  Bejarano 
V.  State,  Id.  265;  Krehs  v.  State,  8  Tex.  App.  1;  Loggins  v. 
State,  12  Tex.  App.  65." 

It  has  been  urged  in  this  case  that  on  the  evidence  produced 
the  jury  could  not  have  returned  other  than  a  verdict  of  guilty, 
and  therefore  the  defendant  was  not  prejudiced  by  reason  of  the 
fact  that  some  of  the  jurors  had  formed  an  opinion  as  to  his 
guilt.  As  to  whether  a  different  verdict  could  not  have  been  re- 
turned on  the  evidence,  we  are  not  called  upon  to  decide.  We 
might  concede  that  such  is  true ;  that  being  true,  we  cannot  agree 
that  the  defendant  was  not  deprived  of  the  rights  guaranteed  to 
him  under  our  Constitution.  The  fact  remains  that  this  jury 
fixed    his   punishment    at    death.      In    determining    this     case. 
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although  the  evidence  may  show  the  defendant  guilty  beyond  all 
peradventure  of  a  doubt,  and  suflBcient  to  support  a  verdict  with 
the  death  penalty,  we  must  nevertheless  set  a  precedent  under 
which  a  perfectly  innocent  man  may  be  tried  and  have  preserved 
to  him  his  constitutional  rights  of  the  presumption  of  innocence, 
and  a  trial  before  an  impartial  jury.  If  a  juror  has  prejudged 
the  guilt  of  the  defendant  before  hearing  the  sworn  testimony,  ^ 
then  it  cannot  be  said  that  the  defendant  had  a  trial  before  an 
impartial  jury.  It  is  a  physical  impossibility  for  a  juror,  who 
has  an  opinion  based  on  what  he  has  understood  to  be  the  facts 
in  the  case,  to  weigh  the  evidence  as  though  he  had  never  heard 
of  the  case  and  had  not  already  made  up  his  mind.  He  may  have 
an  earnest  and  conscientious  desire  to  do  so  and  to  deal  out  exact 
justice,  but  he  will  unconsciously  attach  a  greater  weight  to  the 
evidence  which  conforms  to  his  preconceived  opinion  than  he 
would  otherwise  do.  He  is  not  in  that  frame  of  mind  which  the 
Constitution  contemplates,  and  which  is  necessary  to  enable  him 
to  fairly  and  impartially  judge  as  to  the  weight  to  be  given  to  the 
evidence  of  each  witness  appearing  before  him.  The  determina- 
tion of  the  qualifications  of  a  juror  is  a  matter  addressed  to  the 
discretion  of  the  trial  court,  and  the  question  to  be  determined 
here  is  whether  the  trial  court  in  this  case  abused  this  discretion 
to  the  prejudice  of  the  defendant 

After  a  careful  review  of  the  numerous  authorities  called  to 
our  attention  by  the  counsel  in  the  case,  and  those  which  we  have 
been  able  to  find  by  our  own  eflforts,  we  are  convinced  that  the 
court  did  abuse  such  discretion  to  the  prejudice  of  the  defendant. 
The  principle  that  every  reasonable  doubt  must  be  resolved  in 
favor  of  the  defendant  applies  in  this  instance  as  well  as  to  the 
evidence  offered  before  the  jury  on  the  final  trial.  The  evidence 
offered  as  to  the  qualifications  of  the  jurors  enters  into  and  be- 
comes a  material  part  of  the  trial,  as  much  so  as  the  evidence 
offered  by  the  witnesses  on  the  part  of  the  state,  and  in  this  case 
the  trial  court  should  have  resolved  that  doubt  in  favor  of  the 
defendant,  and  sustained  his  challenges  for  cause  to  these  jurors. 

We  deem  it   unnecessary   to    review   the   other   errors   com- 
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plained  of.  They  are  directed  principally  to  the  action  of  the 
court  in  refusing  a  change  of  venue  and  in  drawing  and  sum- 
moning the  panel  of  jurors  from  which  the  trial  jury  was  se- 
lected. These  are  questions  not  likely  to  arise  on  the  next  trial 
of  this  case,  and  not  necessary  to  be  considered  here. 

For  the  refusal  of  the  court  to  sustain  the  challenge  made  to 
the  jurors  who  testified  on  their  voir  dire  that  they  had  formed 
e5uch  an  opinion  as  to  the  guilt  of  the  defendant  as  would  require 
evidence  to  remove,  the  judgment  of  the  lower  court  must  be 
reversed.  « 


FTJRMAN,  Presiding  Judge  (concurring).  The  record 
shows  that  John  McKinney  sat  as  a  juror  in  this  case,  and  that 
upon  his  examination  as  such  juror,  among  other  things,  he  said 
from  what  he  had  heard  he  had  an  opinion  as  to  the  guilt  of  the 
defendant,  and  that  he  did  not  believe  that  he  could  give  the  de- 
fendant the  same  fair  and  impartial  trial  as  if  he  had  not  heard 
anything  about  the  case.  The  juror  was  then  asked:  '*In  your 
present  frame  of  mind,  from  what  you  have  heard,  you  could 
convict  the  defendant  on  less  evidence  than  if  you  had  not  heard 
anything?^'  Objection  being  made,  the  juror  was  not  permitted 
to  answer  this  question.  In  answer  to  questions  asked  by  the 
county  attorney,  the  juror  stated  that  he  had  never  talked  to  a 
witness  in  the  case,  that  his  opinion  was  based  upon  rumor,  and 
that  if  taken  upon  the  jury  he  could  and  would  give  the  defendant 
a  fair  and  impartial  trial  notwithstanding  this  opinion,  and 
would  be  governed  alone  in  making  up  his  verdict  by  the  testi- 
mony of  the  witnesses  on  the  stand  and  the  charge  of  the  court. 
Thereupon  the  court  overruled  the  cJiallenge  of  the  defendant, 
and  the  juror  was  sworn  in  the  cause  over  the  protest  and  ex- 
ception of  the  defendant. 

When  a  juror  states  that  he  had  an  opinion  as  to  the  guilt 
of  a  defendant,  he  is  not  made  competent  to  sit  in  the  .case  merely 
because  he  may  state  that  he  can  and  will  lay  this  opinion  aside 
if  taken  on  the  jury,  and  give  the  defendant  a  fair  and  impartial 
trial,  and  be  governed  alone  in  making  up  his  verdict  by  the  tes- 
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timony  of  the  witnesses  and  the  charge  of  the  court.  The  juror 
IS  not  the  judge  of  his  own  competency,  of  his  own  impartiality^ 
and  of  his  own  freedom  from  prejudice.  No  statute  can  clothe 
him  with  such  judicial  discretion  and  power.  The  competency 
of  the  juror  is  left  to  the  discretion  of  the  court,  and  the  presid- 
ing judge  is  not  bound  by  the  answers  of  the  juror.  It  is  the 
judge  and  not  the  juror  who  is  charged  with  the  duty  of  passing 
upon  the  competency  of  the  juror,  and  in  the  discharge  of  this 
duty  the  judge  may  have  recourse  .to  any  means  of  information 
within  his  power.  In  fact  he  should  carefully  investigate  every 
source  which  would  be  calculated  to  throw  any  light  upon  the 
competency  of  a  juror,  and  if  the  judge  is  not  entirely  satisfied  of 
the  competency  of  the  juror,  he  should  be  excused.  In  Johnson 
1.  /State,  1  Okla.  Cr.  348,  97  Pac.  1070,  this  court  said: 

•^'The  question  of  the  competency  of  jurors  is  addressed  to 
the  sound  discretion  of  the  trial  court,  and,  in  the  absence  of  an 
abuse  of  that  discretion,  it  is  not  subject  to  review;  in  other 
words,  while  the  trial  court  must  be  clearly  satisfied  that  a  juror 
is  fair  and  impartial  before  permitting  him  to  sit  in  a  criminal 
case,  yet  upon  appeal  to  this  court  it  must  be  clearly  shown  that 
the  trial  court  abused  its  discretion  before  this  court  will  review 
its  rulings  in  this  respect/^ 

We  think  it  clear  that  the  trial  court  erred  in  two  particulars 
in  passing  upon  the  competency  of  the  juror  McKinney:  First, 
this  juror  frankly  stated  that  on  account  of  what  he  had  heard 
he  did  not  think  that  he  could  give  the  defendant  the  same  fair 
and  impartial  trial  as  if  he  had  not  heard  anything.  This  was 
stating,  in  effect,  that  the  juror  believed  that  the  opinion  which 
he  then  entertained  would  influence  his  action  in  finding  a  ver- 
dict; that  it  might  combat  the  evidence  of  the  witnesses  and  re- 
sist its  force.  It  is  the  nature  of  the  opinion,  and  not  the  source 
from  which  it  is  derived,  that  we  are  considering.  We  do  not 
claim  that  any  impression  which  a  juror  may  have  as  to  the  guilt 
of  a  defendant  will  necessarily  disqualify  the  juror,  but  we  do  say 
that,  when  the  juror  is  shown  to  have  an  opinion  as  to  the  guilt 
of  the  defendant,  it  matters  not  from  what  source  it  comes,  then 
the  burden  is  on  the  state  to  show  that  this  opinion  is  such  that 
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it  does  not  affect  the  fairness  and  impartiality  of  the  juror.  This 
is  the  letter  and  the  spirit  of  our  statute/  Section  5475,  Wilson'? 
Bev.  &  Ann.  St.  Okla.  1903,  is  as  follows: 

"In  a  challenge  for  implied  bias,  one  or  more  of  the  causes 
stated  in  the  second  preceding  section  must  be  alleged.  In  a 
challenge  for  actual  bias,  the  cause  stated  in  the  second  subdi- 
vision of  the  third  preceding  section,  must  be  alleged,  but  no 
person  shall  be  disqualified  as  a  juror  by  reason  of  having  formed 
or  expressed  an  opinion  upon  the  matter  or  cause  to  be  submitted 
to  such  jury,  founded  upon  rumor,  statements  in  public  journals, 
or  common  notoriety,  provided  it  appears  to  the  court,  upon  his 
declaration,  under  oath  or  otherwise,  that  he  can  and  will,  not- 
withstanding such  opinion,  act  impartially  and  fairly  upon  the 
,  matters  to  be  submitted  to  him.  The  challenge  may  be  oral,  but 
must  be  entered  upon  the  minutes  of  the  court.*' 

So  it  is  seen  that  according  to  the  statute  it  is  the  court  and 
not  the  juror  who  must  be  satisfied  as  to  the  fairness  and  im- 
partiality of  the  juror,  and  that  the  judge  is  not  bound  by  the  an- 
swers of  the  juror,  but  may  inform  himself  "otherwise.''  But 
even  if  this  were  not  the  statute,  it  is  the  plain  meaning  and  in- 
tent of  our  Constitution,  and  as  such  it  is  our  first  duty  to  enforce 
it. 

The  juror  McKinney,  just  after  having  expressed  the  opinion 
that  he  did  not  think  that  he  could  give  the  defendant  the  same 
fair  and  impartial  trial  that  he  could  give  him  if  he  had  never 
heard  anything  about  the  case,  did,  in  ajiswer  to  the  question  of 
the  county  attorney,  state  that  if  taken  on  the  jury  he  could  and 
would  lay  his  opinion  aside,  and  be  governed  as  a  juror  alone  by 
the  testimony  of  the  witnesses  and  the  charge  of  the  court.  This 
shows  that  the  juror  was  himself  uncertain  as  to  his  mental  con- 
dition, and  was  varying  as  to  what  his  action  would  be  if  taken 
on  the  jury,  and,  of  itself,  should  have  caused  the  trial  court  to 
sustain  the  challenge  for  cause. 

Second,  counsel  for  the  defendant  asked  the  juror  this  ques- 
tion: "In  your  present  frame  of  mind,  with  what  you  have 
heard,  you  could  convict  the  defendant  on  less  evidence  than  if 
you  had. not  heard  anything?"  The  court  erred  in  not  permitting 
this  question  to  be  answered.     While  it  is    true    that    the    court 
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would  not  be  bound  by  the  answers  of  the  juror,  yet,  when  it  is 
disclosed  that  a  juror  has  an  opinion,  in  all  fairness  the  court 
should  permit  the  most  searching  cross-examination  of  the  juror 
as  to  the  origin,  extent,  and  probable  eflfect  of  such  opinion.  This 
is  especially  true  in  capital  cases.  The  graver  the  case  and  the 
more  severe  the  punishment  liable  to  be  inflicted,  the  more  cau- 
tious the  court  should  be  in  safeguarding  all  of  the  substantia] 
rights  of  a  defendant.  But  it  may  be  said  that  the  defendant  iB 
guilty,  and  that  therefore  it  is  immaterial  as  to  whether  the  law 
was  complied  with.  Such  a  statement  as  this  is  the  first  step  to- 
ward lynch  law,  and  if  recognized  by  this  court,  would  wipe  out 
and  destroy  every  constitutional  right,  and  would  establish  a  pre- 
cedent which,  if  followed,  would  result  in  arbitrary  punishment 
in  the  name  of  the  law ;  a  consummation  dangerous  to  liberty  and 
innocence,  and  utterly  inconsistent  with  the  perpetuity  of  our  free 
institutions.  We  heartily  assent  to  the  proposition  that  when  a 
defendant  has  been  properly  indicted  and  fairly  tried,  and  the 
evidence  clearly  shows  that  he  is  guilty,  then  a  conviction  should 
not  be  set  aside  on  account  of  any  mere  matter  of  form  or  any 
exception  which  did  not  deprive  the  defendant  of  a  substantial 
right.  We  have  uniformly  recognized  and  adhered  to  this  rule, 
as  our  decisions  will  conclusively  show.  But  it  is  an  utter  mis- 
apprehension of  the  doctrine  of  harmless  error  to  suppose  that 
when  a  defendant  has  been  deprived  of  a  substantial  right,  the 
error  was  or  could  be  harmless.  If  this  was  correct,  then  the  doc- 
trine itself  would  become  a  mighty  engine  of  wrong  and  oppres- 
sion; in  fact  it  would  be  the  entering  wedge  of  anarchy,  for  it 
would  result  in  the  destruction  of  all  law,  and  substitute  in  its 
plac?  the  arbitrary  will  of  the  judges  and  jurors. 

Section  5618,  Wilson's  Rev.  &  Ann.  St.  Okla.  1903,  is  as 
follows : 

''On  an  appeal  the  court  must  give  judgment  without  regard 
to  technical  errors  or  defects,  or  to  exceptions  which  do  not  affect 
the  substantial  rights  of  the  parties.*' 

This  forbids  this  court  from  reversing  a  conviction  upon  any 
technicality  or  exception  which    did    not    affect    the    substantial 
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rights  of  the  defendant.  This  is  the  doctrine  of  harmless  error  in 
a  nutshell.  The  converse  of  this  statutory  provision  is  that  we 
must  reverse  convictions  when  the  defendant  has  been  deprived 
of  a  substantial  right. 

The  court  instructed  the  jury  as  follows: 

"In  connection  with  the  evidence  in  this  case,  you  are  in- 
structed that  a  conviction  cannot  be  had  upon  the  testimony  of 
an  accomplice  unless  it  be  corroborated  by  such  other  evidence  a? 
tends  to  connect  the  defendant  with  the  commission  of  the  offense, 
and  the  corroboration  is  not  sufficient  if  it  merely  shows  that 
commission  of  the  offense  or  the  circumstances  thereof;  that  is,  in 
this  case,  you  cannot  convict  the  defendant,  Dan  Scribner,  upon 
the  uncorroborated  testimony  of  tlic  witness  Ed  Johnson,  for  the 
reason  that  the  evidence  shows  him  to  be  an  accomplice.  How- 
ever, if  you  are  satisfied  that  the  witness  Ed  Johnson  speaks  the 
truth  in  some  material  parts  of  his  testimony  in  which  you  see 
him  corroborated  or  confirmed  by  other  unimpeachable  evidence, 
this  may  be  ground  for  your  believing  that  he  also  speaks  the 
truth  in  other  parts  of  his  testimony  in  which  there  may  be  no 
confirmation,  but  this  corroboration  ought  to  be  as  to  some  fact 
which  tends  to  connect  the  defendant  with  the  commission  of  the 
offense.'' 

The  vice  of  this  instruction  lies  in  the  fact  that  the  court 
tells  the  jury  that  the  corroboration  of  the  accomplice  ought  to  be 
as  to  some  fact  which  tends  to  connect  the  defendant  with  the# 
commission  of  the  offense.  The  law  prohibits  a  jury  from  con- 
victing a  defendant  upon  the  testimony  of  an  accomplice,  unless 
such  testimony  is  corroborated  by  other  testimony  which  tends  to 
connect  the  defendant .  with  the  offense  committed.  The  law  is^ 
mandatory.  This  instruction  is  only  advisory,  and  qualifies  and 
is  contradictory  of  the  first  portion  of  the  instruction,  which  cor- 
rectly states  the  law.  When  this  is  the  case,  no  one  can  tell  upon 
what  portion  of  the  instruction  the  jury  acted  in  finding  their 
verdict.  Such  instructions  are  universally  condemned,  both  upon 
principle  and  by  the  authorities,  without  a  single  exception,  so  far 
as  our  investigations  have  gone. 

For  the  reasons  above  given,  I  concur  in  the  opinion  that  the 
judgment  against  the  defendant  should  be  reversed.     While  it  is 
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of  great  importance  that  every  guilty  man  shonlrl  be  speedily 
brought  to  justice  and  punished  for  his  crime,  yet  it  is  of  still 
greater  importance  that  the  citizens  of  Oklahoma  should  know 
that  the  courts  of  the  state  will  secure  to  each  and  every  one  of 
them,  it  matters  not  how  poor,  friendless,  and  unpopular  he  may 
be,  the  full  protection  afforded  by  each  substantial  privilege  and 
right  guaranteed  to  them  by  the  Constitution  and  laws  of  the 
state.  This  court  will  discharge  its  full  duty  in  this  respect, 
without  partiality,  fear,  or  favor,  let  it  please  or  displease  whom- 
soever it  may. 

The  judgment  against  the  defendant  i?  therefore  reversed, 
and  the  cause  remanded,  with  directions  that  a  new  trial  be 
granted  the  defendant. 


DOYLE,  Judge  (concurring).  I  would  be  content  with 
concurring  in  the  opinions  of  my  Brethren  were  it  not  that  they 
reverse  the  conviction  for  bias  and  prejudice  of  jurors  only,  and 
the  erroneous  instruction  on  the  necessary  corroboration  of  an 
accomplice,  while  I  believe  they  should  have  gone  further,  and 
held  that  the  trial  court  erred  in  denying  the  application  for  a 
change  of  venue.  The  crime  charged  and  the  manner  of  its  per- 
petration was  of  a  character  to  arouse  the  greatest  public  indig- 
nation, and,  without  going  at  large  into  a  discussion  of  the  affi- 
davits and  other  evidence  offered  in  support  of  the  application,  it 
is  sufficient  to  notice  the  fact  that  to  protect  the  defendant  from 
mob  violence  he  was  removed  by  the  sheriff  from  Pontotoc 
county,  and  that  this  state  of  feeling  continued  until  and  through 
the  trial,  and  must  have  had  such  effect  upon  the  jury  as  that 
their  verdict  was  little  else  than  the  reflection  of  the  common  be- 
lief that  the  defendant  was  guilty,  and  as  a  means  of  carrying 
out  the  public  purpose  of  having  defendant  pay  the  penalty  with 
his  life.  The  trial  was  not,  and  could  not  under  the  circum- 
stances then  and  there  existing,  have  been  fair  and  impartial.  A 
public  trial  by  an  impartial  jury  and  that  justice  shall  be  admin- 
istered without  prejudice  are  the  great  constitutional  safeguards 


Digitized  by  VnOOQ IC 


618  3  Oklahoma  Criminal  Reports. 


Syllabus. 


against  oppression  and  injustice,  that  must  not  be  abridged  or 
compromised.  Prejudice  and  prejudgment  are  synonymous. 
That  there  was  such  prejudgment  of  the  case  as  that  defendant 
could  not  obtain  a  fair  and  impartial  trial  in  Pontotoc  county  was 
clearly  shown,  and  I  believe  that  it  was  an  abuse  of  discretion  for 
the  trial  court  to  deny  the  applicallou  for  a  change  of  venue. 


Fred  Stewart  et  al,  v.  State. 

No.   A- 235.    Opinion  Filed  Decem^r  1,  1909. 
(105   Pac.   374.) 

1.  APPEAL — Notice  of  Appeal  from  County  Court— Service  upon 
Judge.  Under  the  provisions  of  section  6949.  Snyder's  Comp. 
St.  1909,  the  notice  that  defendant  appeals  from  the  judginenc 
Is  properly  served  upon  the  county  judflre  as  ex  officio  clerk  of 
the  county  court.  There  is  no  clerk  of  the  county  court  in  the 
sense  that  there  is  a  clerk  of  the  district  court. 

2.  CLERKS  OF  COURTS— County  Court — Appointment — Permissive 
Statute.  Section  1995.  Snyder's  Comp.  St.  1909.  authorizinsr  the 
appointment  of  clerks  for  county  courts,  is  permissive  merely, 
and  there  may  or  there  may  not  be  a  clerk  of  a  county  court, 
at  the  option  of  the  county  judge  with  the  approval  of  the  board 
of  county  commissioners.  When  a  clerk  is  so  appointed,  the 
county  judge  is  not  disqualified  or  excused  from  performing 
any  act  that  by  law  he  might  perform  if  no  clerk  had  been 
appointed. 

3.  APPEAL — Certificate  of  Settlement  of  Case- Made — SufFiciency — 
Duties  of  County  Judge.  Section  6951.  Snyder's  Comp.  St.  1909. 
provides:  "The  case  and  amendments  shall  ibe  submitted  to  thr 
judge,  who  shall  settle  and  sign  the  same  and  cause  it  to  be 
attested  by  the  clerk  or  county  judge,  and  the  seal  of  the  court 
to  be  thereto  attached."  Held  that  a  certificate  of  the  settle- 
ment of  a  case-made  from  a  county  court  is  sufficient,  when 
signed  and  sealed  by  the  judge  thereof,  without  being  attested 
by  a  clerk  of  the   county  court. 

4.  APPEAL— Authentication  of  Record — Seal— County  Court.  Sec- 
tion 24.  Schedule  of  the  Constitution,  provides:  •'Until  other- 
wise   provided    by    law    the    seal    of    the    probate    courts    in    the 
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counties  of  the  territory  of  Oklahoma  shall  be  the  seal  of  the 
county  courts.'*  Held,  that  this  clause  of  the  Constitution,  in 
^e  mlisence  of  other  lefirislation,  makes  the  seal  of  the  probate 
court  the  official  seal  of  the  coantjr  court  of  aald   county. 

(Syllabus  by  the  Court.) 

Appeal  from  Cleveland  County  Court;  N.  E,  Sharp,  Judge, 

Fred  Stewart  and  others  were  convicted  of  disturbing  the 
peace,  and  they  appeal,  and  the  State  moves  to  dismiss  the  appeal. 
Motion  denied. 

Williams  '&  TftQiam^  and  8,  A,  Norton,  for  appellants. 
Charles  West,  Atty.  Gen.,  and  Charles  L.  Moore,  Asst.  Atty. 
Gen.,  for  the  State. 

DOYLE,  Judge.  The  plaintiffs  in  error  were  tried  and 
convicted  in  the  bounty  court  of  Cleveland  county  for  disturbing 
the  public  peace,  from  which  conviction  an  appeal  was  taken  by 
filing  in  this  court  a  petition  in  error  with  case-made  attached. 
There  was  also  filed  in  this  court  proof  of  service  of  notice  upon 
Geo.  G.  Graham,  county  attorney  of  Cleveland  county,  and  N".  E. 
Sharp,  county  judge  of  said  county,  that  said  defendants  appeal 
from  the  judgment  to  the  Criminal  Court  of  Appeals  of  Okla- 
homa. 

The  Attorney  General's  office,  on  November  16,  1909,  filed 
a  motion  to  dismiss  said  appeal  for  two  reasons : 

"First.  Because  no  notices  of  appeal  were  served,  as  re- 
quired under  the  statute.-* 

This  contention  is  based  upon  section  6949,  Snyder's  Comp. 
St.  1909,  which  provides  that: 

"An  appeal  is  taken  by  the  service  of  a  notice  upon  the  clerk 
of  the  court  where  the  judgment  was  entered,  stating  that  the 
appellant  appeals  from  the  judgment.  If  taken  by  the  defendant, 
a  similar  notice  must  be  served  upon  the  prosecuting  attornev  "' — 
in  that  the  notice  of  appeal  should  have  been  served  upon  the 
clerk  of  the  county  court,  and  not  upon  the  judge  thereof.  No 
contention  is  made  that  the  notice  of  appeal  does  not  comply  with 
the  statute  in  all  other  respects.  There  is  no  merit  in  this  objec- 
tion.   There  is  no  clcri:  of  the  countv  court  in  the  sense  that  there 
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is  a  clerk  of  the  district  court.  The  laws  of  this  state  do  not  re- 
quire that  there  shall  be  a  clerk  of  the  county  court.  Section 
1995,  Snyder's  Comp.  St.  1909,  provides: 

"The  county  judge  may  appoint  a  clerk  of  the  county  court 
in  each  county  of  this  state  having  a  population  of  more  than 
ten  thousand  inhabitants  subject  to  the  approval  of  the  board  of 
county  commissioners  if,  in  their  judgment,  said  board  finds  that 
the  public  interest  requires  the  appointment  of  such  clerk.  Said 
clerk  shall  have  authority  to  issue  all  process  and  notices  from 
the  county  court,  to  issue  marriage  licenses,  and  to  perform  such 
other  duties,  ministerial  in  character,  as  are  performed  by  the 
clerk  of  the  district  court.'* 

This  statute  is  merely  permissive,  and  authorizes  the  appoint- 
ment of  a  clerk  of  the  county  court  where  the  public  interest  re- 
quires it.  In  appeals  from  county  courts  it  is  sufficient  where  the 
notice  of  appeal  has  been  served  upon  the  county  judge,  as  he  is 
ex  officio  clerk  of  his  own  court. 

"Second.  Because  the  judge's  signature  on  the  certificates 
to  the  case-made  is  not  attested  by  the  clerk,  as  required  by  law." 

The  record  shows  that  the  certificate  -of  the  settlement  of  the 
case-made  is  attested  as  follows:  '^Witness  my  hand  this  19th 
day  of  September,  1908.  N.  E.  Sharp,  County  Judge,  Cleveland 
County."  Seal  attached  bearing  the  impress:  "Seal  Probate 
Court,  Cleveland  Co.,  Okla."  "Filed  in  county  court  of  Cleve- 
land county,  Oklahoma,  Sept.  19,  1908.  N.  E.  Sharp,  County 
Judge."     Section  6951,  Snyder's  Comp.  St.  1909,  provides: 

"The  case  and  amendments  shall  be  submitted  to  the  judge, 
who  shall  settle  and  sign  the  same  and  cause  it  to  be  attested  by 
the  clerk  or  county  judge,  and  the  seal  of  the  court  to  be  thereto 
attached.  It  shall  then  be  filed  with  the  papers  in  the  case.  Such 
original  case-made  shall  be  filed  with  the  petition  in  error." 

As  regards  the  alleged  irregularities  of  the  seal,  section  24 
of  the  Schedule  of  the  Constitution  provides: 

^TJntil  otherwise  provided  by  law  the  seal  of  the  probate 
courts,  in  the  counties  of  the  territory  of  Oklahoma,  shall  be  the 
seals  of  the  county  courts." 

This  clause  of  the  Constitution  doubtless  contemplates  a 
change  by  legislative  enactment,  but  an  examination  of  the  acti 
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relating  to  county  courts  discloses  the  fact  that  there  has  been  no 
legislation  on  this  subject.  As  we  view  the  record,  it  shows  a 
full  compliance  with  the  requirements  of  the  statute. 

An  appeal  to  the  Criminal  Court  of  Appeals  may  be  taken  by 
a  defendant,  as  a  matter  of  c6nstitutional  right,  from  any  judg- 
ment against  him;  and,  in  a  proceeding  in  error,  where  the  ap- 
pellant is  without  fault,  this  right  cannot  be  denied  by  any  act 
of  omission,  or  through  the  neglect  or  fault  of  the  trial  court,  or 
any  official  thereof.  Bailey  v.  United  States,  ante,  p.  175,  104 
Pac.  917.  In  the  case  at  bar,  however,  we  find  there  has  been  no 
neglect  or  omission  on  the  part  of  the  trial  court,  and  that  the 
appeal  has  been  properly  perfected. 

For  the  reasons  stated,  the  motion  to  dismiss  is  hereby  over- 
ruled. 

FURMAN,  Presiding  Judge,  and  OWEN,  Judge,  concur. 


W.  T.  Caple  v.  State. 

No.  A- 243.     Ojjinion  Filed  December  18,  1909. 
(105    Fae.   618.) 

1.  INDICTMENT — Caption — Sufficiency.  The  omission  of  the  word 
"the"  before  the  words  ''State  of  Oklahoma"  in  the  caption  of 
an  indictment  is  not  fatal   to  the  indictment. 

2.  RAPE — Appeal — Review — Verdict  (a)  The  statute  makes  the 
jury  in  the  trial  court  the  exclusive  Judsres  of  all  matters  of 
fact,  and  this  court  will  not  disturb  their  finding,  unless  it  is 
so  clearly  unsupported  by  testimony  as  to  create  a  stronsr  pre- 
sumption that  the  jury  was  influenced  by  improper  motives  in 
reaching  a  verdict. 

(b)     For  facts  supporting  a  conviction  for  rape  see  opinion. 

3.  NEW  TRIAL — Newly  Discovered  Evidence,  (a)  When  parties 
are  indicted,  they  must  recocrnize  the  fact  that  it  Is  a  serious 
matter,  and  be  diligent  in  preparing  for  trial.  It  is  too  latf* 
after  conviction  to  begin  to  investigate  the  character  of  the  wit- 
nesses for  the  state,  of  whom  they  have  notice  before  trial. 
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(<b)  A  new  trial  will  not  be  granted  on  the  ground  of  newly 
discovered  evidence  to  impeach  the  reputation  for  truth  and 
veracity  of  witnesses  for  the  state. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Carter  County;  Stilwell  H,  Russell, 

Judge, 

W.  T.  Caple  was  convicted  of  crime,  and  appeals.  Amended 
and  affirmed. 

Pruieit  *&  Sniggs,  E.  0.  McAdams,  and  E,  B.  Askew,  for 
appellant. 

Charles  L,  Moore,  Assi  Atty.  Gen.,  for  the  State. 
No  briefs  reached  the  reporter. 

FURMAN,  Presiding  Judge.  First.  The  first  ground  re- 
lied upon  by  the  defendant  is  that  the  caption  of  the  indictment 
is  "State  of  Oklahoma  v.  W.  T.  Caple";  the  contention  being  that 
it  should  have  been  "The  State  of  Oklahoma  v.  W.  T.  Caple.'' 
This  question  was  passed  upon  and  settled  contrary  to  the  con- 
tention of  the  defendant  in  another  case  against  this  defendant, 
ante,  p.  72,  104  Pac.  493.  This  court  there  held  that  the  omis- 
sion of  the  word  "the'*  before  the  words  "State  of  Oklahoma"  in 
the  caption  of  an  indictment  was  not  fatal  to  the  indictment. 

Second.  The  next  ground  relied  upon  is  that  the  evidence 
does  not  support  the  verdict.  It  appears  from  the  evidence  that 
the  defendant  at  the  time  of  the  trial  was  36  years  of  age,  and 
Mrs.  Anderson,  the  prosecuting  witness,  17.  Mrs.  Anderson  had 
been  married  but  a  few  months,  and  had  recently  come  with  her 
husband  from  their  former  home  in  Tennessee,  and  they  were 
engaged,  at  the  time  of  the  alleged  oflfenee,  in  farming  at  Chagris, 
some  distance  from  Ardmore.  Both  were  entirely  unacquainted 
at  Ardmore,  except  with  a  family  named  Byers,  at  whose  home 
Mrs.  Anderson  was  stopping  at  the  time  of  the  alleged  crime.  It  ^ 
appears  from  the  testimony  of  Mrs.  Anderson  that  her  husband 
had  been  arrested  on  a  charge  of  mortgaging  a  team  belonging 
to  his  cousin,  but  with  his  authority,  and  was  confined  in  the 
county  jail  at  Ardmore.     The  wife  had  come  to  Ardtoore  to  em- 
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ploy  counsel  and  procure  bond  for  him.  She  had  gone  in  the 
forenoon  to  the  office  of  Attorney  Coleman,  who  was  represent- 
ing Mr.  Anderson,  to  see  aboul  the  bond.  The  defendant  wa^s 
present,  .learned  of  the  circumstances,  and  a  few  minutes  after 
she  had  left  the  attorney's  office  approached  her  in  a  friendly 
way,  assuring  her  that  he  had  a  friend,  Charlie  Thomas,  a  well 
to  do  farmer  living  out  from  Ardmore  a  few  miles,  whom  he 
felt  would  sign  the  bond,  and  that  he  (the  defendant)  would  also 
sign  the  bond,  but  could  not  schedule  for  enough  alone  with- 
out his  friend  Thomas,  and  proposed  that  they  drive  out  and 
see  him.  It  was  accordingly  arranged  that  after  dinner  they 
would  go  and  see  Thomas  and  arrange  for  the  bond.  They  start- 
ed to  Thomas's  place  seven  or  eight  miles  southeast  of  Ardmore  at 
1 :30  in  the  afternoon,  going  in  a  one-seated  top  buggy,  with 
two-horse  team.  They  reached  the  house  of  Nancy  Franklin,  a 
negress,  between  2  and  3  o'clock.  The  defendant  stopped  here, 
got  a  drink  of  water,  and  inquired  the  way  to  Thomas',  leaving 
the  prosecutrix  outside  in  the  buggy.  The  negress  pointed  out 
the  Thomas  home,  then  in  full  view.  The  defendant  returned  to 
the  buggy,  and  informed  Mrs.  Anderson  that,  owing  to  the 
road  having  been  fenced,  it  would  be  necessary  to  make  a  detour 
around  the  fenced  field  in  order  to  reach  the  Thomas  residence; 
from  this  route  he  again  detoured,  and  by  all  sorts  of  repre- 
sentations, without  having  ever  gone  to  the  Thomas  residence, 
drove  around  all  of  the  afternoon,  claiming  to  be  himself  lost, 
and  wound  up  at  nightfall  in  a  clump  of  timber  in  a  large  un- 
inhabited pasture,  where  he  found  himself  alone  with  this  voung 
unprotected  woman,  who  had,  in  her  desire  to  assist  her  hus- 
band, been  lured  to  a  lone  spot,  far  from  human  aid,  for  the 
purpose  of  her  forcible  defilement  by  one  who  had  posed  as 
her  friend.  Although  it  was  J-aining,  he  then  unhitched  his 
horses,  and  turned  them  out  to  graze.  He  then  proceeded  t^ 
detail  to  the  terrified  woman  an  account  of  his  escapade,  brought 
to  the  attention  of  this  court  in  Case  A-156,  ante,  p.  72,  104  Pac. 
493,  where  a  five-year  sentence  of  imprisonment  was  affi!rmed 
;for  his  murderous   att/»mpt  to   kill.     After  making  a   demand 
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for  sexual  intercourse,  which  was  resented,  calling  the  at- 
tention of  the  prosecutrix  to  her  unprotected  and  helpless  con- 
dition, notifying  her  of  his  intention  to  force  her,  and  remind- 
ing her  of  his  inflexibility  and  determination  in  all  things,  being 
one  that  whatever  he  proposed  he  performed,  he  exhibited  a 
revolver,  and  laying  the  same  down  near  him,  commenced  the 
assault,  which  after  every  resistance  on  her  part,  she  was  finaUy 
overcome,  and  the  completed  act  of  rape  accomplished  by  the 
penetration  of  her  person,  the  terrors  engendered  throwing  the 
woman  into  a  nervous  chill. 

It  does  not  appear  at  wTiat  time  in  the  night  the  crime  was 
actually  accomplished,  but  it  is  reasonable  to  suppose  that  the 
defendant  himself  would  be  willing,  on  account  of  the  inclem- 
eny  of  the  weather,  to  return  to  Admore  as  soon  as  his  lustful 
monomania  had  temporarily  subsided  in  being  satisfied  by  the 
accomplishment  of  his  purpose.  The  defendant  left  the  pros- 
ecutrix at  his  own  furnished  house  in  Ardmore,  in  which  there 
was  no  one  at  the  time,  where  she  stayed,  not  being  able  to  lo- 
cate the  Byers  home.  Although  she  had  had  neither  supper 
nor  breakfast,  she  finally  wept  herself  to  sleep,  and  from  her 
exhaustion  and  collapse  did  not  awaken  until  nearly  noon.  She 
then  went  to  Mrs.  Byerp,  who  observed  her  distressed  and  dis- 
heveled condition,  her  eyes  swollen  from  much  weeping,  her  mental 
condition  perturbed;  her  body  bruised  from  the  encounter  ip 
endeavoring  to  resist  the  assault  from  the  defendant.  She  ex- 
amined her  wounds  four  days  later,  after  the  preliminary  ex- 
amination, and  still  found  her  badly  bruised. 

The  defendant  took  the  stand  in  his  own  behalf.  He  testi- 
fied to  all  of  the  facts  of  the  trip  related  by  the  prosecutrix, 
except  the  sexual  intercourse — this  he  denied;  admitted  having 
learned  of  the  prosecutrix  at  Coleman's  office  and  the  facts 
of  her  husband's  imprisonment;  of  her  desire  to  secure  bond 
for  him;  of  himself  seeking  her  out  later  in  town,  and  vol- 
untarily and  unsolicited  offering  to  see  that  the  bond  was  made^ 
although  he  had  never  heard  of  the  prosecutrix  nor  her  lius- 
band   before,   and   had  no   knowledge   of  the   character   of   the 
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offence  charged  against  him;  gave  no  reason  for  his  interest 
in  them,  except  his  great  magnanimity  and  sympathetic  benevol- 
ence, going  out  ^;o  all  persons  in  distress.  Nowhere  does  he 
intimate  that  the  prosecutrix  had  made  any  advances  toward 
him ;  that  her  deportment  on  the  trip  was  other  than  proper  and 
ladylike.  Although  the  defendant  and  his  witness  Tullis  both 
gave  testimony  at  the  preliminary  on  the  fourth  day  after  the 
commission  of  the  crime,  it  was  very  different  from  their  evidence 
at  the  ftnal  hearing,  and  the  later  testimony  bears  upon  its 
face  the  appearance  of  having  been  concocted  to  bolster  up  the 
defense.  At  the  preliminary  neither  said  anything  of  having 
seen  the  prosecutrix  drink  liquors,  but  both  testified  to  this  at 
the  trial.  This-  was  the  only  matter  at  the  hearing  tending  to 
place  the  prosecutrix  in  an  unfavorable  light,  aside  from  the 
scurrillous  aflBdavits  in  support  of  the  motiop  for  a  new  trial, 
and  was  immaterial  for  the  purpose  of  this  case,  except  as 
affecting  her  credibility  as  a  witness.  Mrs.  Byers,  a  respectable 
woman,  was  with  the  girl  very  soon  after  Tullis  says  he  saw 
her  drinking  whisky.  She  was  close  to  her,  assisting  and  sympa- 
thizing with  her  in  her  distress,  examining  her  person  and  ap- 
parel, and  had  every  opportunity  to  detect  the  effects  of  liquor  in 
her  manner  and  upon  her  breath.  She  observed  no  evidence*? 
of  this  kind,  but  saw  only  a  heart-broken  woman,  weeping  and 
grieving  over  her  calamitous  sorrow.  The  two  drinks  which 
Tullis  and  the  defendant  say  they  saw  the  prosecutrix  take  about 
noon  Tuesday  would  have,  upon  an  empty  stomach — she  not  hav- 
ing partaken  of  food  since  noon  the  day  before — certainly  pro- 
duced an  intoxication  which  would  have  been  readily  observed 
by  Mrs.  Byers. 

Our  statute  makes  the  jury  in  a  trial  court  the  exclusive 
judges  of  all  matters  of  fact.  While  this  court  has  the  power 
to  set  aside  their  findings  upon  questions  of  fact,  yet  it  is  with- 
out the  right  to  do  so  unless  the  verdict  is  so  clearly  unsupported 
by  the  testimony  as  to  create  a  strong  presumption  that  the  jury 
wa^  influenced  by  prejudice  or  some  other  improper  motive  in 
3    Cr.— 40 
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deciding  tlie  case.  There  is  nothing  in  this  record  which  would 
warrant  us  in  reaching  such  a  conclusion.  We  are  therefore  with- 
out rightful  power  to  disturb  the  verdict. 

Third.  The  thir^l  and  last  ground  relied  upon  to  secure 
a  new  trial  is  alleged  newly  discovered  evidence  to  the  effect 
that  the  prosecuting  witness  was  a  woman  of  bad  reputation 
for  chastity  in  the  community  where  she  last  resided.  In  sup- 
port of  this  ground  the  defendant  filed  the  following  affidavit: 

''State  of  Oklahoma,  v.  W.  T.  Caple,  Dft.  Affidavit.  Now 
comes  the  affiant  W.  B.  Watkins,  and  states  that  he  is  personally 
acquainted  with  Mary  E.  Anderson,  better  known  as  (Shine) 
the  prosecuting  witness  against  W.  T.  Caple,  on  the  charge  of 
rape,  affiant  states  that  he  knows  her  general  reputation  of 
the  said  Mary  E.  Anderson  for  chastity  and  virtue  in  the  neigh- 
borhood where  she  last  resided  in,  and  her  reputation  for  virtue 
is  bad.  Affiant  states  she  had  the  reputation  of  having  the 
disease  known  as  gonerarior,  and  is  known  as  a  common  pros- 
titute where  she  lived  soon  after  the  time  she  made  the  said 
charge  against  the  said  W.  T.  Caple.  The  affiant  W.  R.  Watkins 
says  under  oath  that  he  has  heard  the  foregoing  statement  read 
and  states  that  they  are  true.  W.  R.  Watkins.  Subscribed  and  * 
sworn  to  before  me  by  W.  R.  Watkins  this  December  22,  1908. 
A.  K.  Swan,  Notary  Pub.  of  Carter  Co.  Okla.  [Seal.]  Com- 
mission expires  July  3,  1909.^' 

**Tlie  State  of  Oklahoma,  Pltf.,  v.  W.  T.  Caple,  Deft.  Af- 
fidavit. Comes  Mrs.  Lou  Catherine  Watkiins  and  states  that 
she  is  a  citizen  of  Jefferson  Count}',  Okla.,  and  that  she  is  per- 
sonally acquainted  with  Mrs.  Mary  E.  Audersou,  better  known 
as  (Shine)  Uie  prosecuting  witness  agaiust  W.  T.  Caple,  on 
the  charge  of  rape,  and  that  said  Mary  E.  Anderson  lived  with 
this  affiant  about  three  weeks  as  a  helper,  that  she  had  some 
kind  of  disease  and  what  I  saw  of  her  and  what  I  heard  of  , 
her  I  think  she  is  a  woman  not  worthy  of  the  associates  of  a 
lady  and  I  made  her  leave  my  home.  The  affiant  Mrs.  Lou 
Catherine  Watkins  states  upon  her  oath  that  she  had  read  this 
affidavit  and  it  is  true.  Lou  Catherine  Watkins.  Subscribed  and 
sworn  to  before  me  by  Mrs.  Lou  Catherine  Watkins,  this  De- 
cember 31,  1908.  L.  L.  Lee,  Notary  Public  for  Jefferson  County, 
Okla.     [Seal.]     Commission  expires  Apl.  10,  1911.*' 

Even   if  it  be  conceded  that  the  statements  contained   in 
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these  affidavits  would  be  admissible  in  evidence  if  offered  during 
the  trial  of  this  ease,  yet  they  do  not  come  within  the  rule  re- 
lating to  newly  discovered  testimony,  which  governs  in  motions 
for  a  new  trial.  This  offense  is  alleged  to  have  been  committed 
on  July  13,  1908.  Within  a  few  days  thereafter  the  defendant  had 
a  preliminary  trial  on  this  charge.  The  prosecuting  witness  testi- 
fied at  that  trial.  The  final  trial  of  the  defendant  took  place 
in  December,  1908.  The  defendant  knew  all  of  this  time  that 
Mrs.  Anderson  would  be  a  witness  against  him.  The  defendant 
had  ample  time  and  opportunity  to  investigate  the  character 
of  the  witness  for  truth  and  veracity,  if  he  desired  to  do  so. 
It  is  too  late  after  a  conviction  for  a  defendant  to  begin  to  make 
inquiries  of  this  character.  When  parties  are  indicted  they  must 
recognize  the  fact  that  it  is  a  serious  matter,  and  they  mu«t  be 
diligent  in  preparing  for  their  defense.  This  court  will  not  en- 
courage careleasness  and  negligence  of  this  kind.  ^  It  is  the 
settled  law  that  a  new  trial  will  not  be  granted  on  the  ground 
of  newly  discovered  evidence  to  impeach  the  reputation  for  truth 
and  veracity  of  witnesses  for  the  state.  Herber  v.  State,  7  Tex. 
70;  Davidson  v.  State,  33  Tex.  248;  Dansby  v.  State,  34  Tex.  393. 
Qihhs  V.  State,  1  Tex.  App.  12-19;  Hauck  v.  State,  1  Tex.  App. 
357-360;  Thompson  v.  State,  2  Tex.  App.  289;  Terry  v.  Stmle,  3 
Tex.  App.  236-239;  Higginbotham  v.  State,  3  Tex.  App.  447- 
450;  Love  v.  State,  3  Tex.  App.  501;  Boothe  v.  State,  4  Tex. 
App.  202;  Watson  v.  State,  5  Tex.  App.  11-29;  Tooney  v.  State, 
5  Tex.  App.  163-185;  Brown  v.  State,  6  Tex.  App.  286-314; 
Polser  V:  State,  6  Tex.  App.  610-512;  Walker  v.  State,  6  Tex. 
App.  576-608;  Burton  v.  State,  9  Tex.  App.  605-608;  Jackson 
V.  State,  18  Tex.  App.  586-597;  Orate  v.  State,  23  Tex.  App.  458- 
462,  5  S..W.  245:  McCoy  v  State,  27  Tex.  App.  415-434,  11 
S.  W.  454;  Estrada  v.  State,  29  Tex.  App.  169,  15  S.  W.  644; 
Barber  V.  State,  35  Tex.  Cr.  E.  70-73,  31  S.  W.  649;  Miller 
V.  State,  35  Tex.  Cr.  R.  209,  33  S.  W.  227 ;  Butts  v.  State,  35 
Tex.  Cr.  R.  364,  33  S.  W.  866;  Scruggs  v.  State,  35  Tex.  Cr. 
R.  622-626,  34  S.  W.  951;  Cruse  v.  State,  (Tex.  Cr.  App.)  21 
S.   W.   370;  Lewi9  v.  State    (Tex.   Cr.   App.)    22   S.  W.   687; 
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Messic  V,  State,  (Tex.  Cr.  App.)  25  S.  W.  626;  Walker  v.  State, 
(Tex.  Cr.  App.)  33  S.  W.  372;  Priest  v.  State,  (Tex,  Cr.  App.) 
34  S.  W.  611;  Storms  v.  State,  (Tex.  Cr.  App.)  37  S.  W.  439; 
Wright  V.  State,  (Tex.  Cr.  App.)  40  S.  W.  1096;  Porter  v. 
State,  (Tex.  Cr.  App.)  42  S.  W.  305:  Alexander  v.  State,  (Tex. 
Cr.  App.)  42  S.  W.  989;  Poteet  r.  State,  (Tex.  Cr.  App.)  43 
S.  W.  339;  McNeal  v.  State  (Tex.  Cr.  App.)  43  S.  W.  792; 
Navarro  v.  State,  (Tex.  Cr.  App.)  45  S.  W.  724;  Fields  v. 
State,  39  Tex.  Cr.  R.  488,  46  S.  W.  814;  Holt  v.  State,  39  Tex. 
Cr.  R.  282,  46  S.  W.  829;  Lamon  v.  State,  (Tex.  Cr.  App.)  50 
S.  W.  345;  Mirando  v.  State,  (Tex.  Cr  App.)  50  S.  W.  714; 
Shilling  v.  State,  (Tex.  Cr.  App.)  51  S.  W.  240;  Ford  v.  State, 
(Tex.  Cr.  App.)  51  S.  W.  935. 

It  appearing  that  the  defendant  was  sentenced  to  imprison- 
ment at  hard  labor  in  the  penitentiary  ^  at  Lansing,  Kan.,  for 
a  period  of  10  years,  time  of  service  to  commence  at  his  delivery 
to  the  warden  of  said  penitentiary,  said  judgment  and  sentence 
is  amended  to  read  that  such  imprisonment  shall  be  in  the  pen- 
jitentiary  at  McAlester,  state  of  Oklahoma.  In  all  .other  re- 
spects, the  judgment  of  the  lower  court  is  affirmed. 

DOYLE  and  OWEN,  Judges,  concur. 


Joseph   Haekness  v.   Tebritory. 

No.  A -46.     Opinion  Filed    January   25,    1910. 

(106   Pac.   558.) 

APPEAL— *Fai lure  to  File  Record.  The  transcript  of  the  record  or 
case-made  must  be  filed  in  this  court  within  the  time  prescribed 
by  the  statute  for  taking  an  appeal,  or  this  court  will  not  ac- 
qoiire  Jurisdiction   of  the  appeal,   and   it   will   be   dismissed. 

(Syllabus   by   the   Court.) 
Appeal  from  District  Court,  Blaine  County;  M,  C.  Oarber,  Judge, 
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Joseph  Harkness  was  convicted  of  assault  with  5nt^nt  to 
do  bodily  harm,  and  appeals.     Dismissed. 

Lawrence  E,  Hampton,  for  appellant. 

Charlies  L,  Moore,  Asst.  Atty.  Gen.,  for  the  State. 

FTJRMAN',  Presiding  Judge.  Oti  the  28th  day  of  Octo- 
ber, 1907,  judgment  was  rendered  against  the  defendant.  The 
record  was  not  filed  in  this  court  until  December  3,  1908.  Under 
the  law  in  force  at  the  date  of  the  rendition  of  the  judgment  in 
this  case,  it  was  necessary  that  an  appeal,  in  a  criminal  case, 
should  be  taken  within  one  year  after  the  date  of  the  judgment. 
This  time  having  expired  before  the  record  i!n  this  case  was 
filed  in  this  court,  we  are  without  jurisdiction  to  consider  the 
case.  Boneparte  v.  United  States,  ante;  p.  345,  106  Pac.  347, 
If  a  defendant  can  file  a  record  in  this  court  after  the  time  for 
perfecting  the  appeal  has  expired,  there  would  be  no  limit  to  the 
time  in  which  an  appeal  could  be  perfected. 

The  appeal  is  therefore  dismissed. 

DOYLE  and  OWEN,  Judges,  concur. 


S.   G.   Smith  v.   State. 

No.   A-24.     Opinion  Filed   April   2.   1910. 
(108  Pac.   418.) 

1.  WITNESSES — Impeachment  —  Contradictory  Statements...  It  is 
proper  to  show  inconsistent  statements  of  a  witness,  made  out 
of  court,   to  affect  his   credlbllitv. 

2.  EVIDENCE — Other  Offenses.  Upon  the  subject  of  motive  or  in- 
tent, other  transactions  tending  to  prove  its  criminal  existence, 
even  though  they  may  involve  other  offenses,  may  be  given  in 
evidence  against  the  defendant,  but  such  evidence  must  be  so 
limited  and  restricted  as  to  leave  the  Jury  only  at  liberty  to  use 
it  to  discover  the  motive  or  intent  actuating  the  accused  in  the 
act  for  wtiich  he  is  on  trial. 
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3,  APPEAL — Evidenc«^Perjured  Testimony.  A  Judgment  of  con- 
viction will  be  reversed  on  appeal,  where  the  record  shows  that 
it  is  founded   solely   on  perjured  testimonv. 

(Syllabus  by  the  Court.) 

Appeal  from  Pittsburg  County  Court;  R.   W,  JTiggins,  Jutlge. 

S.  G.  Smith  was  convicted  of  «elling  intoxicating  liquors,  and 
he  brings  error.     Reversed  and  remanded. 

Stuart  &  Gordon,  J.  8,  Arnote^nA  J.  H.  Wilk'^ns,  for  plain- 
tiff in  error. 

Fred  S.  Caldwell,  Counsel  to  the  Governor,  for  the  State. 
No  briefs  reached  the  reporter. 

DOYTjE,  Judge.  Plaintiff  in  error,  S.  G.  Smith  (herein- 
after designated  defendant),  was  convicted  in  the  county  court 
of  Pittsburg  county  upon  an  informaticm  charging  him  with 
furnishing  intoxicating  liquor  to  one  Tom  Lewis,  and  was  on 
the  16th  day  of  July,  1908,  sentenced  to  imprisonment  in  the 
county  jail  for  a  period  of  60  days,  and  to  pay  a  fine  of  $100 
and  costs,  from  which  judgment  the  defendant  appeals  to  this 
court. 

The  petition  avers  22  assignments  of  error.  We  deem  it 
untoecessary  to  consider  the  numerous  questions  presented,  be- 
cause, upon  a  careful  examination  of  the  case,  we  are  convinced 
that  the  testimony  does  not  eetablish  defendant's  guilt,  and  is 
so  uncertain  and  contradictory  that  it  is  insufficient  to  support 
the  verdict.  It  appears  from  the  record  that  Tom  Tjewis,  the 
complainant,  is  a  self-confessed  perjurer.  He  testified  that  he 
lived  in  Hughes  county;  that  on  July  2d  he  came  to  McAlester 
with  one  Edd  Colbert;  that  while  there  he  went  with  Henry 
Sealey  to  the  law  office  of  S.  G.  Smith,  the  defendant;  that  Smith 
had  a  half  pint  of  whisky,  from  which  he  took  three  drink?, 
Henry  Sealey  three  drinks  and  Smith  one  drink,  and  that 
the  bottle  was  still  half  full,  and  that  he  was  pretty  full; 
that  he  had  not  been  drinking  before  his  visit  to  the 
defendant's  office;  and  that  he  was  not  indebted  to  the  de- 
fendant   for    services    rendered    or    for    money    borrowed.      The 
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prosecution  was  then  permitted,  over  the  objection  of  the 
defendant,  to  ask  complainant  whether  or  not  he  had  any  hnsi- 
ness  dealings  with  Smith  the  day  he  got  the  whiskey,  and 
whether  or  not  he  had  anything  to  do  with  some  checks  that 
day.  Witness  testified  that  he  signed  two  checks,  each  for  $10; 
that  on  one  of  the  checks  witness  received  $6.  These  checks  were 
protested,  and  the  next  day  witness  was  arrested  for  issuing  said 
checks.  He  further  testified  that  he  had  signed  a  written  state- 
ment denying  Ahali  defendant  did  'at  any  time  furnish  him 
whisky,  and  that  he  had  sworn  to  said  statement. 

Henry  Sealey,  on  the  part  of  the  prosecution,  testified  that 
he  went  with  T-iewis  to  Smith's  office,  and  Smith  had  a  half  pint 
of  whisky.  Asked  if  Smith  gave  Lewis  some  whisky,  he  said: 
"No,  I  did  not  see  him."  He  also  testified  that  Lewis  took  three 
drinks  and  witness  three  drinks  and  Smith  one,  leaving  about  the 
length  of  a  finger  in  a  half-pint  bottle.  He  was  asked  if  he  had 
signed  a  statement  in  paH  as  follows: 

"I  was  with  Tom  Lewis  all  day.  He  was  drinking.  When 
he  came  in  on  the  train  from  Calvin  I  saw  him  as  soon  as  he 
came  up  town.  I  first  saw  him  in  front  of  the  Wells-Fargo  Ex- 
press Co.  office.  I  never  did  in  my  life  see  Mr.  Smith  with  any 
whisky,  and  I  never  did  at  any  time  see  Mr.  Smith  give  Tom 
Lewis  a  drink  of  whisky.  Mr.  Smith  never  did  at  any  time 
give  me  a  drink  of  whisky  nor  did  he  ever  at  any  time  offer  me 
a  drink.  Henry  Sealey.  Witnesses  to  signature:  S.  J.  Small. 
0.  C.  Warner.  John  Elsing.  B.  P.  Fay.  A.  E.  Becker.  G.  S. 
Russell    S.  S.  Smith.'' 

He  denied  making  this  statement  and  said  that  he  never 
signed  the  same.  After  several  witnesses  had  testified  that  the 
statement  was  read  to  him,  and  that  he  had  signed  the  same, 
when  called  in  rebuttal,  he  admitted  that  he  had  signed  ?aid 
statement. 

G.  E.  Vining,  a  witness  for  the  prosecution,  testified:  That 
he  ran  a  second  hand  store,  and  over  the  objection  of  the  de- 
fendant he  was  permitted  to  testify  that  on  the  day  charged 
defendant  presented  to  him  a  check  signed  by  Tom  Lewis,  pay- 
able to  defendant,  and  indorsed  by  defendant,  for  which  he  paid 
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defendant  $10.  At  the  same  time  Tom  Ijewis  had  another  check 
for  $10,  payable  to  defendant,  and  indorsed  by  defendant.  That 
he  handed  the  money  for  the  second  check  to  Tom  Lewis,  but 
Smith  took  it 'and  gave  Lewis  $5.50,  and  kept  the  balance.  That 
the  checks  were  protested,  and  that  he  filed  a  complaint  against 
Tom  Lewis,  and  had  him  arrested  for  passing  said  cheeks. 

On  the  part  of  the  defense  W.  R.  White  testified  that  he 
knew  Henry  Sealey,  that  he  read  to  him  his  statement  before  he 
signed  it,  ajid  that  he  signed  the  same  in  his  presence. 

Wood  N.  Arnold  testified  that  on  July  2d,  he  met  Henry  Sea- 
ley  in  front  of  his  office,  and  talked  with  him,  and  that  he  seemed 
to  be  drinking  and  asked  witness  to  have  a  drink;  that  he  asked 
him  if  he  knew  where  the  defendant  Smith  was,  and  where  he 
could  find  him,  and  said  he  had  some  business  with  Mr.  Smith 
and  wanted  to  see  him. 

Sam  Small  testified  that  he  was  asked  to  witness  Henry 
Sealey 's  signature  to  said  statement;  that  he  asked  him  if  that 
was  his  signature  and  he  said  it  was. 

Tom  Taylor  testified  that  he  was  a  member  of  the  bar 
of  Pittsburg  county ;  that  he  saw  Tom  Lewis  on  the  2d  day  of  July : 
that  he  had  a  half -pint  bottle  about  half  full  of  whisky;  that 
Tom  Lewis  and  Johnson  Frasier  and  Edd  Colbert  came  to  his 
office,  and,  while  there,  Lewis  gave  Frasier  a  check  for  $10,  asking 
witness  to  write  it  for  him.    Witness  them  signed  it. 

The  defendant  testified  he  lived  in  McAlester  16  years,  and 
denied  he  ever  gave  any  whisky  to  Tom  Lewis  or  to  Henry  Sealey ; 
that  he  saw  them  on  or  about  the  2d  of  July;  that  Tom  Lewis 
had  Allsited  his  offltee  on  several  occasions,  and  asked  him  to 
sell  his  surplus  land  and  be  his  agent;  that  on  various  occasions 
he  wanted  a  dollar  or  two,  and  the  defendant  let  him  have  it; 
that  on  the  day  in  question  IjCwis  told  him  he  had  $50  in  the  bank 
of  Guertie;  that  he  gave  him  a  check  for  $10;  for  service  ren- 
dered, and  then  asked  him  to  cash  a  cheek  for  $10 ;  that  he  then 
went  with  him  to  Vining's  second  hand  store  and  cashed  the 
cheeks;  that  Tom  Lewis  then  paid  him  $4  that  he  had  borrowed 
from  him. 
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On  cross-examination  the  defendant  was  asked :  •  Have  yon 
ever  been  charged  with  any  crime?  (Objection  made  and  sus- 
tained.)^* He  was  then  asked:  ^'Q.  Have  you  ever  been  arrested 
on  any  charge?  A.  No,  sir.  Q.  Were  you  not  arrested  in  this 
court,  the  central  district?"'  (Objected  to  as  incompetent,  irrel- 
evant and  immaterial.  Objection  overruled  and  exceptions  saved.) 
This  in  itself  constitutes  reversible  error.  This  question  was  fully 
considered  in  the  case  of  Slater  v.  UrUted  States,  1  Okla.  Cr.  275, 
98  Pac.  110.  In  an  opinion  written  by  Presidimg  Judge  Far- 
man,  the  third  syllabus  reads  as  follows: 

"For  the  purpose  of  affecting  the  credibility  of  a  witness, 
he  may  be  asked,  on  cross-examination,  if  he  has  been  convicted 
of  a  felony  or  of  any  crime  which  involves  a  want  of  moral 
character;  but  it  is  improper  to  ask  such  witness  if  he  has  been 
indicted,  arrested,  or  imprisoned,  before  conviction,  for  any  of- 
fetnse  whatever.'* 

The  admission  of  evidence  in  relation  to  the  checks  was 
clearly  erroneous  and  prejudicial  to  the  rights  of  the  defendant. 
It  would  seem  that  this  evidence  was  introduced  for  the  pur- 
pose of  showing  that  defendant  had  obtained  money  from  Tom 
Lewis  fraudulently. 

Upon  the  subject  of  motive  or  intent,  other  transactions  tend- 
ing to  prove  its  criminal  existence,  even  though  they  may  involve 
other  offenses,  may  be  given  in  evidence  against  the  defendant, 
but  such  evidence  must  be  so  limited  and  restricted  as  to  leave 
the  jury  only  at  liberty  to  use  it  to  discover  the  motive  actuat- 
ing the  defendant  in  the  act  for  which  he  is  on  trial. 

^The  palpable  perjury  of  the  two  witnesses  for  the  state 
should  be  condemned,  and,  in  view  of  the  character  of  this  testi- 
mony, we  think  it  would  have  been  a  proper  exercise  of  the  power 
vested  in  the  trial  court  to  have  advised  the  acquittal  of  the  de- 
fendant upon  the  ground  that  the  evidence  was  insufficient.  A 
conviction  founded  upon  such  testimony  should  not  be  permitted 
to  stand.  In  our  opinion  it  would  be  destroying  the  presump- 
tion which  arises  in  favor  of  the  innocence  of  the  defendant  and 
permitting  the   subversion   of  the  rule  which   requires  the  es- 
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tabliBhrnent  of  guilt  beyondi  a  reasonable  doubt  to  allow  this 
conviction  to  stand. 

The  judgment  of  the  county  court  of  Pittsburg  county  is 
therefore  reversed,  and  the  cause  remanded. 

FITRMAN,  Presiding  Judge,  and  OWEN,  cTudge,  concur. 


Will  Ingram  v.  State. 

Xo.    A-31.     Opinion   Filed   AprU   5.   1910. 
(108   Pac.   552.) 

1.  APPEAL — Review  of  Evidence— Sufficiency.  Under  our  system 
of  jurisprudence,  it  is  the  exclusive  province  of  the  jury  to  de- 
termine whether  the  evidence  tending  to  prove  the  gfuilt  of  the 
defendant  is  so  lackinar  in  convincing  force  as  to  leave  an  in- 
telligent and  discriminating  mind  to  doubt  as  to  the  truth  of 
the  charge  contained  in  the  indictment,  and  In  reviewing  ques- 
tions of  fact  upon  appeal  to  the  Criminal  Court  of  Appeals,  if 
there  is  a  fair  conflict  in  the  evidence,  or  it  is  such  that  dif- 
ferent inferences  can  be  properly  drawn  from  it,  the  determina- 
tion of  the  Jury  will  not  be  Interfered  with,  unless  it  is  clearly 
against  *the  weight  of  evidence,  or  appears  to  have  been  in- 
fluenced by  passion  or  prejudice. 

2.  RAPE — Sufficiency  of  Evidence.  See  opinion  for  evidence  held 
sufficient  to  sustain  a  verdict  of  guilty  without  capital  punish- 
ment for  the  crime  of  rape. 

(Syllabus   by  the  Court.) 

Error  from   Dustrict   Court,   Carter  County. 

Will  Ingram  was  convicted  of  crime,  and  brings  error.  Af- 
firmed. 

Cnice,  Cruce  tf  Blal-eitwre  and  TF.  B,  Johnson,  for  plaintiff 
in  error. 

Chas,  West,  Atty.  Gen.,  and  Chas,  L.  Moore,  Asst.  Attv. 
Gen.,  for  the  State. 

DOYLE,  Judge.  Plaintiff  in  error,  Will  Ingram  (here- 
inafter designated   the  "defendant"),  was  indicted  jointly   with 
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liis  brother,  Tom  Ingram,  in  the  United  States  court  for  the 
Indian  Territory  for  the  Southern  district  of  said  territory,  at  the 
April  term,  1907.  Said  indictment  charges  that  the  defendant, 
on  the  17th  day  of  February,  A.  D.  1907,  did  upon  one  Enid 
Kerr  commit  the  crime  of  rape  and  that  the  said  Tom  Ingram 
standing  by,  did  aid,  abet,  and  assist  the  said  Will  Ingram  the 
said  felony  and  rape  then  and  there  to  do  and  commit.  tTnder 
the  provisions  of  the  Enabling  Act  and  of  the  Constitution  of 
the  state  of  Oklahoma,  the  case  was  tried  in  the  district  court  of 
Carter  county.  TTpon  the  trial  so  had  the  jury  returned  a  ver- 
dict of  guilty,  without  capital  punishment,  against  the  defendant 
Will  Ingram,  and  a  verdict  of  guilty,  fixing  the  penalty  at  im- 
prisonment in  the  penitentiary  for  five  years  against  the  de- 
fendant Tom  Ingram.  Motion  for  new  trial  was  filed  and  over- 
ruled. On  the  16th  day  of  June,  1908,  in  conformity  with  the 
verdict,  the  defendant  was  by  the  court  sentenced  to  imprison- 
ment at  hard  labor  in  the  state  prison  for  the  term  of  his  nat- 
ural life.  The  defendant  appealed  by  filing  on  October  31,  1908, 
in  this  court  a  petition  in  error  with  case-made  attached.  No 
briefs  have  been  filed.  Mr.  Johnson  of  counsel  made  em  oral  ar- 
gument, in  the  main  contending  that  the  verdict  was  against 
the  weight  of  the  evidence,  and  that  hence  justice  requires  a  new 
trial. 

Notwithstanding  the  appeal  has  been  substantially  aban- 
doned, nevertheless,  in  deference  to  the  gravity  of  the  case,  we 
have  deemed  it  our  duty  to  fully  and  carefully  examine  the  record. 
Enid  Xerr,  the  victim  of  the  assault,  at  the  time  12  years  of 
age,  lived  with  her  stepfather  about  two  miles  west  of  Poolville, 
in  what  is  now  Carter  county,  and  the  defendant's  home  was 
about  300  yards  south.  The  testimony  on  the  part  of  the  pros- 
ecution proves  that  on  the  day  alleged,  which  was  Sunday  about 
the  hour  of  noon,  Enid  Kerr,  with  her  brothers,  aged  7  and 
10  years,  went  to  a  point  on  a  creek  branch  between  her  home 
and  the  Ingram  home,  and  while  there  she  was  inhumanly  assault- 
ed and  ravished. 

Enid  Kerr  testified  that  she  was  there  digging  with  a  piece  of 
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broken  hoe  for  "tootli  brushes",  when  Will  and  Tom  Ingram 
appeared;  that  the  defendant  grabbed  her,  choked  her,  and  put 
his  hands  over  her  mouth;  that  Tom  Ingram  chased  her  little 
brothers  away,  ajid  then  held  her  while  the  defendant  ravished 
her;  that  the  defendant  then  held  her  while  his  brother  Tom 
ravished  her;  that  they  then  ran  off,  the  defendant  going  down 
the  branch,  and  Tom  Ingram  going  towards  his  'home;  that 
as  soon  as  tliey  left,  her  brothers  returned  and  went  with  her 
to  their  home;  that  only  her  mother  was  at  home;  and  that  her 
mother  laid  her  on  the  bed  and  sent  for  a  doctor.  She  also 
testified  that  she  had  known  the  defendant  for  about  six  years. 

Mrs.  Payne  testified:  That  Enid  Kerr  was  her  daughter. 
That  in  the  morning  of  the  day  alleged  in  the  indictment  her 
husband  went  to  Elk.  That  about  the  noon  hour  her  children  went 
to  a  little  branch,  and  within  an  hour  her  daughter  came  back 
crying  and  told  her  what  the  defendants  had  done.  That  she 
laid  her  on  the  bed  and  found  that  she  was  bleeding  from  the 
inside  of  her  privates.  That  she  tlien  ran  .to  the  door  and  saw 
Tom  Ingram  coming  out  of  the  branch  going  toward  his  home. 
That  she  ran  right  down  into  the  branch  and  lost  sight  of  him. 
That  she  went  on  to  the  Ingram  home  and  asked  Mrs.  Ingram, 
"Wliere^s  those  wretched  boys  at?"  Mrs.  Ingram  said,  '^iil  has 
gone  to  Elk,  and  Tom  went  with  Ed  after  some  cows."  That  she 
turned  to  leave  and  Mrs.  Ingram  said,  "Stop!  What  is  the 
matter?"  And  witness  said:  *T  have  got  no  time  to  stop.  I 
have  got  to  have  a  doctor."  And  ran  back  home.  She  then  sent 
her  two  little  boys  to  Poolville,  telling  them  to  tell  theif  papa 
to  come  and  bring  the  doctors.  That  soon  her  husband  returned, 
and  Dr.  Irby  and  Dr.  Norris  reached  there  soon  after. 

Lee  Payne  testified:  That  he  was  10  years  old.  That  on 
said  day,  with  his  sister  and  brother  he  went  to  a  branch  near 
their  house,  and  with  his  brother  he  stopped  to  swing  on  a  grape- 
vine, while  his  sister  with  an  old  piece  of  a  hoe  went  to  dig  tooth 
brushes;  that  they  heard  her  scream,  and  they  ran  down  to  her 
and  saw  the  defendaoat  holding  her,  and  that  Tom  Ingram  was 
with  him  and  chased  them  back  where  thev  could  not  see  their 


Digitized  by  VnOOQ IC 


Ingram  v.  State.  637 

Opinion  of  the  Court. 

sister.  Shortly  they  saw  them  leave.  That  Will  went  down  a  cow 
trail  and  Tom  went  up  toward  his  home.  That  they  returned 
then  to  where  their  sister  was  and  found  her  lying  on  the  ground 
and  she  was  crying.  That  they  started  to  the  house  with  her, 
and  she  staggered  and  fell.  That  they  sat  there  a  little  while  and 
then  returned  to  the  house.  That  his  mother  sent  him  and  his 
brother  to  Elk  after  the  doctor.  That  they  met  their  father  and 
returned  home  with  him. 

Dr.  Norris  testified  that  on  Sunday,  the  17th  day  of  Feb- 
ruary, 1907,  he  was  called  with  Dr.  Irby  to  go  to  the  Payne 
home  to  attend  Enid  Kerr;  that  he  arrived  there  between  2  and 
3  o'clock;  that  he  found  from  his  examination  that  she  had  bled 
pretty  freely;  that  the  hymen  had  been  ruptured,  and  the  per- 
ineum lacerated;  that  she  wa^  still  bleeding  from  the  rupture, 
and  the  laceration;  and  that  he  returned  that  night  and  further 
treated  her. 

Dr.  Irby  testified  that  he  was  called  on  said  day  with  Dr. 
Norris  to  treat  Enid  Kerr,  and  his  examination  showed  a  rup- 
ture of  the  hymen  and  also  of  the  perineum. 

E.  K.  Pool  testified:  That  he  lived  at  Poolville.  Wa^  ac- 
quainted with  the  defendants  Will  and  Tom  Ingram  9  or  10 
years.  That  Mr.  Payne  lived  about  a  mile  and  a  half  southwtst 
of  Poolville.  That  the  defendants'  home  was  300  yards  south 
from  Payee's.  That  there  was  a  branch  between.  About  8  o'clock 
p.  m.  on  the  17th  day  of  February,  1907,  he  went  with  others 
to  Ingram's  house  and  arrested  Will  and  Tom.  That  Will  In- 
gram had  a  scratch  under  his  left  eye,  and  that  he  asked  him, 
**What  scratched  your  face  there  ?"  and  he  said  he  had  run  against 
a  wire  up  in  the  lot  that  morning. 

As  a  defense  the  defendants  sought  to  prove  an  alibi,  and  that 
it  was  a  ca^e  of  mistaken  identity  of  the  defendants  as  the  par- 
ties who  committed  the  crime.  More  than  20  witnesses  testi- 
fied to  the  presence  of  the  defendant  in  and  about  the  village 
of  Elk  on  the  day  that  the  crime  was  committed.  However,  a 
careful  examination  of  this  testimony  shows  the  absence  of  the 
defendant  for  a  brief  period  about  the  hour  of  noan  on  said  day. 
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The  defendant  or  his  codefendant  did  not  testify  upon  the  trial. 

Upon  a  careful  reading  of  the  evidence  in  this  case,  there 
can  be  no  doiibt  but  that  the  verdict  of  the  jury  is  amply  sup- 
ported, if  they  believed  the  evidence  given  on  the  part  of  the 
prosecution.  That  the  jury  did  believe  the  evidence  on  the  part 
of  the  prosecution  is  clearly  established  by  the  fact  that  they 
found  the  defendant  guilty  of  the  crime  charged. 

The  prosecutrix  testified  positively  to  the  identity  of  the  de- 
fendants, as  the  parties  who  ravished  her.  In  this  she  was  cor- 
roborated by  her  little  brother,  aiid  we  can  find  no  suflBcient 
reason  for  believing  that  this  testimony  is  not  worthy  of  belief. 
Without  going  into  a  detailed  discussion  of  the  instruction  given, 
it  is  suflScient  to  say  that  they  correctly  and  fully  expounded  the 
law  of  the  case,  including  the  defense  of  alibi.  The  defendant 
was  represented  by  counsel  preeminent  in  their  profession,  and 
all  that  ability  and  skill  could  do  was  done  for  him. 

Prom  the  record  before  us  it  appears  that  justice  has  been 
done,  and  the  judgment  ought  not  to  be  set  aside,  except  for 
some  plain  error  in  the  proceedings,  which  was,  or  might  be, 
prejudicial  to  the  defendant.  We  are  unable  to  find  any  sucli 
error  in  the  record. 

Wherefore  the  judgment  of  the  district  court  of  Carter 
county,  as  to  the  defendant  Will  Ingram,  is  affirmed. 

FURMAN,  Presiding  Judge,  and  OWEN,  Judge,  concur. 
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HOLLIS    GiLMORE    V.     StATE. 

No.  A-621.     Opinion  Filed  April   12,  1910. 

(108   Pac.   416.) 

1.  PARDON — Grant  Paneling  Appeal — Validity.  A  pardon  granted 
and  accepted  after  conviction  and  pending  an  appeal  in  the 
Criminal  Court  of  Appeals  is  valid  under  Const,  art.  6.  sec.  10, 
wherein  the  Governor  is  empowered  to  grant,  aft^r  conviction, 
reprieves,   commutations,    paroles  and   pardons. 

2.  PARDON — ^"Conviction."  The  term  "conviction,"  in  article  6, 
sec.  10.  of  the  Constitution,  denotes  the  final  judgment  of  the 
trial  court,  upon  a  plea  of  or  verdict  of  guilty. 

3.  APPEAL — Pardon*— Dismissal.  Where  a  pardon  Is  granted  and 
accepted,  and  brought  to  the  attention  of  this  court  pending  an 
appeal,  the  appeal  will  be  dismissed. 

(Syllabus   by  the  Court) 

Appeal  from  Canadian  County  Court;  H.  L,  Fogg,  Judge. 

Hollis  Gilmore  was  convicted  of  gaming,  and  appeals.  Dis- 
missed. 

R.  B,  Forrest,  for  appellant. 

Chas.  West,  Atty.  Gen.,  and  Chus.  L.  Moore,  Asst.  Atty. 
Gen.,  for  the  State. 

DOYLE,  Judge.  Plaintiff  in  error  was  convicted  in  the 
^unty  court  of  Canadian  county  for  the  crime  of  conducting  a 
public  gambling  house,  and  was  sentenced  to  pay  a  fine  of  $500, 
and  to  serve  a  term  of  30  days  in  the  county  jail,  from  which 
judgment  he  appealed  to  this  court 

While  the  case  was  still  pending  in  this  court,  the  acting 
Governor  granted  an  unconditional  pardon  to  the  plaintiff  in 
error,  and  he  has  filed  a  certified  copy  of  said  pardon  in  this 
court,  the  material  part  of  which  reads  as  follows : 

"Whereas,  it  appears  from  the  court  records  that  the  said 
Hollis  Gilmore  was  indicted  by  the  grand  jury  on  his  own  testi- 
mony in  violation  of  his  constitutional   rights,  and   pardon  has 
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been  recommended  by  Judge  John  J.  Carney  and  Hon.  B.  W. 
Riley:  Now,  therefore,  I  George  W.  Bellamy,  acting  Governor 
of  the  state  of  Oklahoma,  by  virtue  of  the  authority  vested  in 
me  by  law,  do  hereby  grant  unto  the  said  HoUis  Gilmore  a  par- 
don of  the  said  offense,  to  take  effect  immediately,  restoring  unto 
the  said  HoUis  Gilmore  all  of  the  rights  of  citizenship.  In  wit- 
ness whereof,  I  have  hereunto  set  my  hand  and  caused  to  be 
affixed  the  great  seal  of  the  state  of  Oklahoma,  at  Guthrie,  this 
1st  day  of  April,  A.  D.  1910.^' 

The  question  now  presented  in  this  case  is:  Has  there  been  a 
conviction  of  the  plaintiff  in  error  within  the  meaning  of  the 
Constitution,  so  that  executive  clemency  may  be  invoked? 

Section  10,  art.  6,  of  the  Constiution,  provides: 

"The  Governor  shall  have  power  to  grant,  after  conviction, 
reprieves,  commutations,  paroles,  and  pardons  for  all  offenses,  ex- 
cept cases  of  impeachment,  upon  such  conditions  and  with  sucli 
restrictions  and  limitations  as  he  may  deem  proper,  subject  to  such 
regulations  as  may  be  pre8(Tibed  by  law.  He  shall  communicate 
^o  the  Legislature  at  each  regular  session  each  case  of  reprieve, 
commutation,  parole  or  pardon,  granted,  stating  the  name  of  the 
concict,  the  crime  of  which  he  was  convicted,  the  date  and  place 
of  conviction  and  the  date  of  commutation,  pardon,  parole,  or 
reprieve.^^ 

As  we  view  it,  an  appeal  pending  in  this  court  does  not  de- 
prive the  Governor  of  the  power  to  grant  a  pardon  to  the  ap- 
pellant. In  its  ordinary  sense  the  term  "conviction"  is  used  to 
designate  that  particular  stage  of  a  criminal  prosecution,  when 
a  plea  of  guilty  is  entered  in  open  court,- or  a  verdict  of  guilty  is 
returned  by  a  jury.  But  in  a  strict  legal  sense  it  denotes  th^ 
final  judgment  of  the  court.  Chief  Justice  Marshall  defines 
"conviction,"  as  "a  technical  term  applicable  to  judgment  in  a  crim- 
inal prosecution."  A  conviction  within  the  meaning  of  the  Con- 
stitution is  an  adjudication* that  the  accused  is  guilt/.  It  im- 
ports the  final  consummation  of  the  prosecution,  from  the  com- 
plaint to  the  judgment  of  the  court  by  sentence.  And  where  an 
appeal  is  taken  to  this  court,  and,  pending  appeal,  a  pardon  is 
granted  and  accepted,  the  appellant  thereby  waives  all  his  right? 
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upfon  the  appeal,  and  when  brought  to  the  attention  of  this  court 
the  appeal  will  be  dismifised. 

In  the  ease  of  Com,  v.  Lockwood,  109  Mass.  323,  12  Am. 
Rep.  699,  Justice  Gray  concluding  a  very  learned  and  elaborate 
discussion  of  the  question,  wherein  he  cites  many  instances  where 
the  pardoning  power  has  been  invoked  after  conviction,  and  while 
the  cases  were  pending  in  the  court  of  review,  said: 

^1t  was  argued  for  the  commonwealth  that  the  defendant 
could  not  be  said  to  be  convicted  at  the  time  when  this  pardon 
was  granted,  because  a  bill  of  exception  was  then  pending  in  this 
court  to  the  rulings  under  which  he  had  been  found  guilty,  and 
that,  after  pleading  the  pardon,  he  might  still  prosecute  liirf  ex- 
ceptions, and,  if  they  should  be  sustained,  have  the  verdict  set 
aside.  But  it  is  within  the  election  of  the  defendant  whether 
he  will  avail  himself  of  a  pardon  from  the  executive — be  the  par- 
don absolute  or  conditional.  If  he  does  not  plead  the  pardon  at 
the  first  opportunity,  he  waives  all  benefit  of  the  pardon;  if 
he  does  so  plead  it,  he  waives  all  other  grounds  of  defense.  Staunf. 
P.  C.  150;  J.  Kelying,  25;  4  Bl.  Comm.  402;  U,  S,  v.  Wilson, 
7  Pet.  150  [8  L.  Ed.  640].  The  pleading  of  the  pardon  in  the 
superior  court  would  therefor  be  ipso  facto  a  waiver  of  his  ex- 
ceptions.^* 

In  the  case  of  State  v,  Alexander,  76  N.  C.  231,  22  Am.  Rep. 
675,  the  court  said: 

"At  common  law  the  crowu  exercised  the  power  of  pardon 
at  any  time.  The  consequenc3  wis  tliat  crimes  were  smothered. 
The  facts  were  not  brought  to  light.  The  person  charged  was 
not  brought  before  the  public  and  required  to  answer  the  charge, 
and,  of  course,  the  public  were  dissatisfied.  But  under  our  Con- 
stitution and  statute,  the  person  charged  must  be  brought  before 
the  public  in  a  public  trial  and  face  his  accusers,  and  all  the 
facts  must  appear,  and  the  jury  must  find  him  guilty,  and  the 
court  must  sentence  him.  If  then  he  will  ask  for  pardon,  he 
cannot  deceive  the  pardoning  power.  The  public  are  in  pos- 
session of  the  facts  and  can  resist  his  application.  N'or  is  the 
pardoning  power  any  longer  irresponsible  to  the  public,  because 
he  has  to  report  the  facts  and  his  reasons  for  exercising  the 
power.  It  is  not  denied  that  a  pardon  granted  under  these  cir- 
<?nmstances  is  valid ;  but  the  objection  made  is  that  these  pre- 
requisites do  not  exist  in  tliis  case,  for  although  the  defendant  has 
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been  regularly  charged,  tried,  found  guilty  by  the  jury,  and 
sentenced  by  the  court,  thereby  bringing  his  case  within  the  consti- 
tutional provisions,  yet  he  took  it  out  of  the  provision  by  appeal- 
ing to  the  Supreme  Court,  which  appeal  vacated  the  sentence  or 
judgment ;  and  so  there  was  no  ^conviction  ^  remaining,  and 
therefore  the  pardon  is  invalid  as  wanting  a  'conviction* 
to  support  it.  And  this  brings  us  to  the  construction  of  the  Con- 
stitution as  to  what  is  meant  by  'conviction.'  Does  it  mean  the 
verdict  of  the  jury,  or  the  sentence  of  the  court,  or  the  verdict 
and  sentence  both?  The  word  is  ordinarily  used  to  denote  the 
verdict  of  the  jury,  guilty.  How  did  the  jury  find?  Guilty;  or, 
they  convicted  him.  What  did  the  judge  do?  Sentenced  him  to 
be  hanged.  This  is  the  language  ordinarily  used  in  such  mat- 
ters, both  in  conversation  and  in  books,  law  and  literary.  It  is 
never  said  that  the  jury  sentenced  him,  nor  that  the  judge  con- 
victed him.  *  *  *  Nothing  can  be  a  conviction  but  the  ver- 
dict of  the  jury.  Take  that  to  be  so,  still  inasmuch  as  the  Con- 
stitution, in  the  same  section  in  which  it  authorizes  the  Grovemor 
to  pardon  'after  conviction,'  requires  him  to  report  to  the  General 
Assembly  not  only  the  conviction  but  the  sentence,  is  it  not  in- 
tended that  there  shall  be  a  sentence  to  report,  else  how  can  he 
report  it  ?  And  if  the  appeal  vacates  the  sentence,  then  there  is  no 
sentence  to  report ;  and  so  there  is  no  sentence  to  support  the  par- 
don. Technically  that  would  seem  to  be  so;  but  it  is  a  refinement 
merely.  Suppose  the  defendant  in  his  application  for  pardon  should 
say :  'I  was  convicted  of  murder  and  sentenced  to  be  hanged.  I  ap- 
pealed to  the  Supreme  Court,  but  I  abandon  the  appeal  and  pray 
for  a  pardon.'  Might  not  the  Governor  pardon  him  and  in  his  report 
say  that  the  applicant  had  been  convicted  of  murder  and  sen- 
tenced to  be  hanged  and  appealed  to  the  Supreme  Court,  but 
abandoned  his  appeal  and  prayed  for  pardon,  and  that  he  had 
pardoned  him  because  he  was  satisfied  that  he  was  innocent? 
Would  not  that  substantially  comply  with  the  Constitution  to 
say  that  he  had  been  convicted  and  that  he  had  been  sentenced? 
It  is  insisted  that  the  object  is  not  to  pardon  him  while  he  is 
making  defense,  nor  until  be  surrenders  and  begs  for  mercy.  If 
that  were  true,  still  does  he  not  surrender  and  beg  for  mercy 
when  he  abandons  his  appeal  and  prays  for  pardon?  But  it  is 
not  always  true  that  the  defendant  ought  to  be  expected  to  sur- 
render and  beg  for  mercy.  There  are  cases  where  he  has  been 
improperly  convicted  and  asks,  not  for  mercy,  but  for  justice.^ 

See,  also.  Com.  v.  Kiley,  150  Mass.  325,  23  N.  E.  55;  Smith 
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V.  State,  74  Tenn.  639;  HacJcett  v.  Freeman,  103  Iowa,  296,  72 
K  W.  528;  Matdove  v.  State,  153  Ind.  80,  53  N.  E.  385;  Ex 
parte  Garland,  4  Wall.  333,  18  L.  Ed.  366. 

Applying  the  principles  of  law  stated  in  the  foregoing  eases 
to  the  question  involved,  we  are  of  opinion  that  the  restriction 
imposed  in  the  coni?titutional  provision  upon  the  exercise  of  the 
pardoning  power  does  not  apply  to  cases  where  there  has  been  a 
conviction  in  the  trial  court  and  an  appeal  taken  therefrom. 

The  language  of  the  statute  providing  for  appeal  is  (sec- 
tion 6951,  Snyder's  St.) : 

"If  the  crime  of  which  the  defendant  is  convicted  be  a  bail- 
able one,  the  court  shall  at  the  time  of  entering  judgment  notify 
the  defendant  of  his  right  to  an  appeal,"  etc. 

There  manifestly  the  judgment  and  sentence  is  considered  to 
be  the  conviction. 

Therefore,  it  is  considered  that  the  appeal  be,  and  the  same 
is  hereby,  dismi^ed,  and  the  cauc-e  remanded  to  the  county  court 
of  Canadian  county. 

FTJRMAN,  Presiding  Judge,  and  BICHARDSON,  Judge, 
concur. 


Shirley  Chapman  v.  State. 

No.  A-567.     Opinion  Filed  April  12.  1910. 
(108  Pac.   418.) 

Appeal  from  Canadian  County  Court;  H,  L,  Fogg,  Judge, 

Shirley  Chapman  was  convicted  of  having  in  possession  in- 
toxicating liquors,  and  he  appeals.    Dismissed. 

R.  B.  Forrest,  for  plaintiff  in  error. 

Chas.  West,  Atty.  Gen.,  and    Chas.   L,    Moore,   Asst.    Atty. 
Gen.,  for  the  State. 
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PER  CURIAM.  Plaintiflf  in  error  was  convicted  in  the 
county  court  of  Canadian  county  for  the  crime  of  having  posses- 
sion of  intoxicating  liquor,  with  the  intention  of  violating  the 
law,  and  was  on  the  27th  day  of  November,  1909,  sentenced  to 
pay  a  fine  of  $50  and  serve  a  term  of  30  days  in  the  county  jail ; 
from  which  judgment  he  appealed  to  this  court.  On  April  1, 
1910,  while  said  appeal  was  pending.  Acting  Governor  Bellamy, 
granted  him  an  unconditional  pardon,  and  he  has  filed  a  certified 
copy  of  said  pardon  in  this  court.  The  facts  as  to  the  pardon  in 
this  case  are  the  same  as  in  the  case  of  Hollis  Oilmore  v.  State, 
ante,  p.  639,  108  Pac.  .416,  and  the  principles  of  law  are  the  same 
and  the  decision  the  same. 

Therefore  it  is  considered  that  the  appeal  be,  and  the  same 
is  hereby,  dismissed,  and  the  cause  remanded  to  the  county  court 
of  Canadian  county. 


W.  E.  White  v.  State. 

Nos.  A-649  and    A-650.     Opinion   FUed  April   12.   1910. 

(108  Pac.   1135.) 

Appeals  from  Creek  County  Court;  Josiah  0.  Davis,  Judge. 

W.  E.  White  was  twice  convicted  of  illegally  selling  liquor, 
and  appeals.     Dismissed. 

J.  L,  Bymef  for  plaintiflf  in  error. 

PER  CURIAM.  Plaintiflf  in  error  was  convicted  in  the 
county  court  of  Creek  county  in  two  cases  for  the  crime  of  having 
possession  of  intoxicating  liquor  with  intent  of  selling  the  same, 
and  was  on  the  12th  day  of  November,  1909,  in  one  case  sen- 
tenced to  pay  a  fine  of  $300  and  be  imprisoned  in  the  county  jail 
for  60  days,  and  in  the  other  case  he  was  sentenced  to  pay  a  fine 
of  $50  and  be  imprisoned  in  the  county  jail  for  30  days,  from 
which  judgments  he  appealed.     On  April  5,  1910,  while  said  ap- 
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peals  were  pending.  Acting  Governor  Bellamy  granted  him  an 
unconditional  pardon  in  each  case,  and  he  hsB  filed  a  certified  copy 
of  the  same  in  this  court.  The  facts  as  to  the  pardon  in  these 
cases  are  the  same  as  in  the  case  of  Hollis  OHmore  v.  State,  ante, 
p.  639,  108  Pac.  416,  and  the  principles  of  law  are  the  same,  and 
the  decision  the  same.  Therefore  it  is  considered  that  said  ap- 
peals be,  and  the  same  are,  hereby  dismissed,  and  the  cases  re- 
manded ^0  the  county  court  of  Creek  county. 


Frank  Sauleck  v.  State. 

No.  A-639.     Opinion  Filed  April  12.  1910. 

(108  Pac.   1134.) 

Apjteul  from  Pittsburg  County    Court;   R.    W.    Higgins,   Judge, 

Prank  Sauleck  was  convicted  of  violation  of  the  prohibition 
law,  and  appeals.    Dismissed. 

Horton  £  Smith,  for  plaintiff  in  error. 

PEB  CUKIAM.  Plaintiff  in  error  was  convicted  in  the 
county  court  of  Pittsburg  county  for  a  violation  of  the  prohibi- 
tion law,  and  was  on  the  13th  day  of  January,  1910,  sentenced  to 
serve  a  term  of  30  days  in  the  county  jail  and  to  pay  a  fine  of 
$50-,  from  which  judgment  he  appealed  by  filing  in  this  court  on 
March  5,  1910,  petition  in  error  with  case-made  attached.  Now, 
on  this  12th  day  of  April,  1910,  plaintiff  in  error  files  his  motion 
to  dismiss  said  appeal.  Wherefore  it  is  by  the  court  ordered  that 
said  appeal  be,  and  is  hereby,  dismissed,  and  the  case  remanded, 
with  direction  to  the  county  court  of  Pittsburg  county  to  cause 
the  judgment  and  sentence  to  be  carried  into  execution. 
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6.  W.  Teels  V.  State. 

No.  A-185.     Opinion  Filed  April  16.  1910. 

(108  Pac.   415.) 

APPEAL — Failure  to  FiU  Briefi^Affirmance.  Where  the  plaintiff  in 
error  was  convicted,  upon  a  trial  by  jury,  of  a  violation  of  the 
prohibition  law.  and  appeals  from  the  judgrment  of  conviction, 
and  no  briefs  are  filed  or  arsrument  presented,  this  court  will 
not  search  the  record  to  discover  errors,  and  the  Judgrment  of 
the  trial  court  will  be  affirmed,  where  no  prejudicial  error  ap- 
pears upon  the  face  of  the  record. 

(Syllabus  by  the  Court.) 

Appeal  from  Washita  County  Court;  L,  R.  Shewn,  Judge. 

G.  W.  Teels  was  convicted  of  selling  intoxicating  liquor,  and 
appeals.     Affirmed. 

Fred  8,  Caldwell,  Counsel  to  the  Governor,  for  the  State. 

DOYLE,  Judge.  Plaintiff  in  error  was  wnvicted  in  the 
county  court  of  Washita  county  of  the  crime  of  unlawfully  sell- 
ing intoxicating  liquor,  and  was  on  the  23d  day  of  February, 
191Q,  sentenced  to  pay  a  fine  of  $200  and  to  serve  a  term  of  90 
days  in  the  county  jail,  from  which  judgment  and  sentence  he 
appealed  by  filing  in  this  court  on  May  20,  1909,  his  petition  in 
error,  with  transcript  of  record,  duly  certified  by  the  clerk  of  the 
county  court,  together  with  proof  of  service  of  notice  of  appeal  as 
required  by  law.  On  June  23,  1909,  his  attorneys  of  record, 
Massingale  &  Duff,  filed  their  withdrawal  as  counsel,  with  the 
request  that  the  firm  of  Holcombe  &  Bulow  be  substituted.  It 
was  so  ordered,  and  an  extension  of  60  days  was  given  to  file 
briefs.  On  March  15,  1910,  Holcombe  &  Bulow  filed  their  with- 
drawal as  counsel,  "for  the  reason  that  plaintiff  in  error  has 
failed  and  neglected  to  pay  or  secure  them  for  their  services  and 
has  failed  and  neglected  to  provide  the  necessary  expenses  for 
preparing  and  filing  briefs.'*  At  this  March,  1910,  term  of  this 
court  the  cause  was  submitted  on  the  motion  of  the  attorney  for 
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the  state  that  said  appeal  be  dismissed  for  want  of  prosecution, 
on  the  ground  that  no  briefs  have  been  filed,  or  that  said  judg- 
ment be*  affirmed  on  the  record. 

No  briefs  htve  been  filed,  pnd  no  errors  have  been  pointed 
out,  except  as  shown  by  the  petition  in  error.  In  cases  of  this 
kind,  where  no  briefs  are  filed  by  plaintiff  in  error,  this  court 
will  not  search  the  record  to  discover  errors,  but  will  only  look 
to  the  jurisdiction  of  the  court,  the  sufficiency  of  the  informa- 
tion, and  the  regularity  of  the  judgment.  Following  this  rule, 
we  have  examined  the  record  as  shown,  and  we  are  unable  to 
perceive  any  errors. 

The  judgment  being  in  all  respects  tegular,  the  judgment 
is  hereby  affirmed  at  the  cost  of  plaintiff  in  error,  and  the  case 
remanded  to  the  county  court  of  Washita  county,  with  direction 
to  carry  the  judgment  and  sentence  into  execution. 

PTJEMAN,  Pbesiding  Judge,  and  RICHARDSON,  Juuob. 
concur. 


Q.  W.  Teels  v.  State. 

No.  A-184.     Opinion  Filed  April  16,  1910. 

(108   Pac.   416.) 

Appeal  from  Washita  County  Court;  L,  R.  Shean,  Judge, 

Q.  W.  Teels  was  convicted  of  an  illegal  sale  of  liquor,  and 
appeals.     Affiirmed. 

Fred  S.  Caldwell,  Counsel  to  the  Governor,  for  the  State. 

PER  CURIAM.  Plaintiff  in  error  was  convicted  "in  the 
county  court  of  Washita  county  of  a  violation  of  the  prohibition 
law,  and  was  on  the  23d  day  of  February,  1909,  sentenced  to  pay 
a  fine  of  $160  and  to  serve  a  term  of  75  days  in  the  county  jail, 
.from   which  judgment   he   appealed  by   filing   in  this  court   on 
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May  20,  1909,  a  petition  in  error,  with  duly  certified  traneoript 
of  the  record  attached. 

The  facts  in  this  case  are  same  as  in  the  case  of  G.  H'. 
Teds  V.  State  (decided  at  this  term),  ante,  p.  646,  108  Pac.  415. 
Upon  the  authority  of  that  case,  the  judgment  of  the  county 
court  of  Washita  county  is  hereby  aflfirmed,  at  the  cost  of  plain- 
tiff in  error,  and  the  cause  remanded  to  the  county  court  of 
Washita  county,  with  direction  to  carry  the  judgment  and  sen- 
tence into  execution. 


Melvin  M.  Jacobs  v.  State. 

No.   A-263.     Opinion   Filed   April    21,    1910. 
(108    Pac.    429.) 

1.  APPEAL— ^Right  of  Aocuted  to  Roviow — Etoapo  Ponding  AppoaL 
Where  a  defendant  haa  been  convicted  of  murder  and  sentenced 
to  imprisonment  for  life  at  hard  labor  in  the  state  penitentiary, 
and  perfects  an  appeal  to  this  court,  and  wtiUe  said  appeal  is 
pending:  makes  his  escape  from  the  custody  of  the  law,  he  there- 
by waives  his  rigrht  of  having  said  conviction  reviewed  by  this 
court. 

2.  SAME— Dismissal  of  Appoal.  The  Criminal  Court  of  Appeals 
will  not  consider  an  appeal,  unless  the  defendant  is  where  he 
can  be  made  to  respond  to  any  judgment  or  order  which  may  be 
rendered  in  the  case,  and  where  the  defendant  makes  his  escape 
from  the  custody  of  the  law,  or  is  at  large,  as  a  fugitive  from 
justice,  this  court  wiU  on  motion  dismiss  his  appeal. 

(Syllabus  by  the  Court.) 

Appeal  from    District   Court,   Alfalfa  County;  M,   C,    Oarher, 

Judge, 

Melvin  M.  Jacobs  was  convicted    of    murder,    and    appeals. 
Dismissed  and  remanded. 

Geo.  W.  Partridge,  for  plaintiff  in  error. 
Chas,   West,   Attv.   Gen.,   and   Chas.   L,  Moore,   Asst.   Atty. 
Gen.,  for  the  State. 
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DOYLE,  Judge.  Melvin  M.  Jacobs,  plaintiff  in  error,  was 
convicted  of  murder.  His  conviction  was  had  upon  an  indict- 
ment returned  at  the  March,  1909,  term  of  the  district  court  of 
the  Twentieth  judicial  district,  held  within  and  for  Alfalfa 
county,  wherein  said  indictment  charged  that  he  did  on  the  1st 
day  of  February,  1909,  with  malice  aforethought,  kill  and  mur- 
der one  Arthur  L.  Strole,  by  shooting  him  with  a  pistol.  Upon 
his  trial  the  jury  returned  a  verdict  of  guilty  and  assessed  the 
penalty  at  imprisonment  for  life  at  hard  labor  in  the  state  peni- 
tentiary. April  1,  1909,  the  court  pronounced  judgment  and 
sentence  in  accordance  with  the  verdict.  From  which  judgment 
and  sentence  an  appeal  was  taken  by  filing  in  this  court  peti- 
tion in  error,  with  case-made  attached,  July  28,  1909.  In  the 
meantime  plaintiff  in  error  was  committed  to  the  county  jail  of 
Garfield  county.  At  this,  the  March  term  of  this  court,  said 
cause  was  orally  argued  and  submitted  on  briefs  and  argument. 
On  April  4,  1910,  there  was  filed  in  the  case  a  motion  of  the 
Attorney  General  on  behalf  of  the  state  to  dismiss  the  appeal, 
which  motion,  omitting  the  formal  parts,  is  as  follows: 

"Comes  now  the  Attorney  General  for  and  upon  behalf  of 
the  state  of  Oklahoma,  and  informs  the  court  that  heretofore,  to 
wit,  on  April  1,  1910,  the  plaintiff  in  error,  Melvin  M.  Jacobs, 
being  confined  in  the  county  jail  of  Garfield  county,  Okla.,  for 
safe-keeping,  awaiting  the  disposition  of  his  appeal  herein,  did 
then  and  there  wilfully  and  unlawfully  effect  his  escape  from 
said  jail  by  forcibly  breaking  therefrom,  and  is  now  at  large,  a 
fugitive  from  justice,  all  of  which  appears  from  the  affidavit  of 
the  sheriff  of  'said  Garfield  county,  the  keeper  of  said  jail,  and* 
having  at  the  time  the  lawful  custody  of  the  accused,  which  said 
affidavit  is  hereto  attached,  marked  'Exhibit  A/  and  made  a  part 
of  this  motion.  Wherefore  the  Attorney  General  says  that,  un- 
der th^  law  and  the  rulings  of  this  court,  the  plaintiff  in  error 
has  forfeited  his  right  to  an  appeal,  and  in  legal  effect  has 
abandoned  the  same,  in  that  he  now  refuses  to  submit  hitnself 
to  undergo  such  judgment  as  may  be  rendered  herein.^' 

Attached  to  said  motion,  as  ^'Exhibit  A''  is  the  affidavit  of 
S.  C.  Campbell,  sheriff  of  Garfield  county,  the  material  part  of 
which  is  as  follows: 
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"S.  C.  Campbell,  of  lawful  age,-  being  first  duly  sworn,  oti 
liis  oath  state:  That  he  is  the  duly  elected,  qualified,  and  acting 
sheriflf  of  Garfield  county,  Okla.,  and  has  been  such  at  all  times 
hereinafter  mentioned.  That  on  the  1st  day  of  April,  1909,  one 
Melvin  M.  Jacobs  was  sentebced  to  life  imprisonment  by  the 
district  coui-t  of  Alfalfa  county,  Okla.,  and  thereafter  was  com- 
mitted to  the  custody  of  affiant  as  sheriflF  of  Garfield  county, 
pending  the  appeal  of  said  Melvin  M.  Jacobs.  That  on  the  1st 
day  of  April,  1910,  the  said  Melvin  M.  Jacobs  ,by  sawing  the 
clasp  off  of  the  window  bars,  escaped  from  the  Garfield  countv 
jail  and  is  now  at  large  and  has  not  yet  by  affiant  been  appre- 
frendWfc  ¥lni-  m-  t^y  of  the  commitment  under  which  afiSant 
has  held  the  said  Melvin  M.  Jacobs  is  hereto  attached  and  made 
a  part  of  this  affidavit." 

Upon  the  facts  stated  the  principles  of  law  are  the  .same 
as  in  the  case  of  Tyler  v.  State,  ante,  p.  179,  104:  Pac.  919, 
wherein  this  court  said: 

"From  a  review  of  the  authorities  we  are  convinced  that  it 
is  no  part  of  our  duty  as  an  appellate  court  to  consider  or  re- 
view the  judgment,  orders,  and  rulings  of  which  he  complains, 
while  he  is  at  large  as  an  escaped  convict.  Such  has  been  the 
uniform  holding  of  the  courts  of  last  resort  in  other  jurisdic- 
tions, and  it  meets  our  full  approval.  *  *  *  The  appellant, 
by  escaping  from  jail,  where  he  was  being  held  pending  a  de- 
termination of  his  appeal  to  this  court,  has  voluntarily  withdrawn 
himself  from  the  jurisdiction  of  the  court.  So  far  as  he  has 
any  right  to  be  heard  under  the  Constitution,  and  the  statute 
before  this  court,  he  must  be  deemed  to  have  waived  it  by  escap- 
ing from  the  custody  of  the  law.  Where  a  person  convicted  of  a 
felony  has  escaped  from  the  custody  of  the  law,  no  order  or 
"judgment,  if  any  should  be  made,  can  be  enforced  against  him, 
and  appellate  courts  will  not  give  their  time  to  proceedingja 
which,  f6r  their  effectiveness,  must  depend  upon  the  consent  of 
an  escaped  convict.  While  we  find  no  express  provision  of  our 
statute  authorizing  a  dismissal  of  an  appeal  in  a  criminal  case 
for  the  reason  stated  in  the  present  motion,  we  are  of  opinion 
that  the  appellant  by  his  own  act  has  waived  the  right  to  have 
his  case  considered  and  determined.  In  this  conclusion  we  are 
sustained  by  the  authorities  quoted,  and  many  others.'^ 

The  doctrijie  if  the  Tyler  Case  is  approved,  and  on  the 
authority  of  that  case  the  motion  of  the  Attorney  General  to 
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dismiss  the  appeal  is  sustained,  and  the  case  remanded  to  the 
district  court  of  Alfalfa  county,  with  direction  to  have  the  judg- 
ment and  sentence  carried  into  execution. 

FUBMAN,  Presiding  Judge,  and  RICHABDSON,  Judge, 
concur. 


Gabb  Hawkins  v.  United  States. 

No.  A-104.     Opinion  Filed  April  26.  1910. 
(108   Pac.  561.) 

1.  EVIDENCE — R—  Q«sUe — Declaration  of  Decoasod.  Upon  a  trial 
for  murder,  a  declaration  made  by  the  deceased,  clearly  without 
premeditation  or  design,  not  more  than  half  a  minute  after  the 
shooting*  upon  the  spot  where  the  shooting*  occurred,  and  which 
declaration  tended  to  explain  the  main  fact,  namely,  the  cir- 
cumstances of  the  shooting,  is  properly  a  part  of  the  r«s  gestae 
and  i«i  admissible. 

2.  HOMICIDE — Appaal^Harmlass  Error-— Admisaion  of  Evidanoa 
Without  Predicate.  Where  a  dying  declaration  is  admitted  in 
evidence  before  a  proper  predicate  therefor  is  laid,  but  by  evi- 
dence subsequently  adduced  the  declaration  is  shown  to  be 
admissible,  the  error  in  admitting  the  declaration  without  re« 
quiring  the  pretlicate  proof  to  be  first  made  is  harmless. 

3.  HOMICIDE— Evidence  —  Dying  Declarations  —  Predicate  for. 
Proof  that  the  deceased  was  shot  one  afternoon  and  died  about 
eight  or  nine  o'clock  the  following  morning;  that  his  wound 
was  intensely  painful  and  necessarily  fatal;  that  he  was  una/ble 
to  be  moved  from  the  house  in  which  he  was  shot;  and  that 
he  stated  that  he  was  going  to  die;  shows  a  conviction  In 
deceased's  mind  that  death  was  impending,  and  is  a  sufficient 
liri-i' o<^Jate  for  the  admission  of  his  dying  declaration. 

4.  SAME — Sense  of  Impending  Death — Question  for  Court.  Wheth- 
er a  purported  dying  declaration  was  made  under  a  sense  of 
impending  death  is  a  question  solely  for  the  court  in  so  far 
as  it  determines  the  admissibility  of  the  declaration  in  evidence. 

5.  SAME — Admissibility — Preliminary  Proof — Procedure.  When  a 
dying  declaration  is  offered  in  evidence  the  court  should  require 
the  necessary  preliminary  proof  to  be  first  made  to  the  court 
and  in  the  absence  of  the  Jury.     If  it  is  made  and  is  sufEicient, 
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then  both  the  preliminary  proof  and  the  declaration  should  be 
sriven  anew  before  the  jury.  If  it  is  not  sufficient,  neither  the 
preliminary^  proof  nor  the  declaration  should  be  given  to  the 
Jury. 

6.  EVIDENCE — ^Testimony  at  Former  Trial — Admissibrlity.  Before 
the  testimony  of  a  witness  at  a  former  trial  may  be  proved  as 
secondary  evidence  against  a  defendant  In  the  final  trial*  it 
must  first  be  proved  that  such  former  trial  was  had,  that  the 
witness  was  pworn  and  testified,  that  the  defendant  was  present 
and  had  opportunity  for  cross-examination,  and  that  the  witness 
has  since  died,  (become  Insane,  left  the  state,  that  he  Is  sick 
and  unable  to  testify,  or  that  his  whereabouts  cannot  with  due 
diligence  be  ascertained. 

7.  TRIAL^Waiv«r  of  Objection  to  Evidence— I ntroduotion  of  Coun- 
ter Evidence.  Where  incompetent  and  Injurious  testimony  is 
admitted  over  the  objection  of  the  defendant,  the  latter  does 
not  waive  his  objection  by  the  introduction  of  counter-evident^ 
even  though  such  counter-evidence  would  not  have  been  com- 
petent but  for  the  admission  of  the  incompetent  evidence  sought 

-to   be   counteracted    by   It. 

8.  WITNESSES— Competency  —  Conviction  of  Crime.  Under  the 
law  in  force  In  the  Indian  Territory  prior  to  statehood,  recortl 
proof  of  the  conviction  of  a  witness  of  an  Infamous  crime,  ren- 
dered such  witness  disqualified  to  testify  except  in  his  own  be- 
half; but  proof  of  such  fact  by  the  witness's  admission  went 
only  to  his  credibility. 

9.  SAME— Testimony  Antedating  Conviction.  Under  the  law  In 
force  in  the  Indian  Territory  prior  to  statehood,  the  deposition  * 
or  former  testimony  of  a  witness  qualified  when  he  gave  it, 
but  subsequently  disqualified  by  conviction  of  an  infamous 
crime,  cannot  after  such  conviction  be  admitted  over  ot^ectlon, 
upon  the  theory  that  the  witness  must  be  competent  at  the 
time  his  testimony  is  offered. 

10  HOMICIDE — Murder — SufFiciency  of  Evidence — Burden  of  Proof. 
Under  Section  863,  of  Ind.  Ter.  Stat.  1899,  to  make  a  prinna  facie 
case  of  murder  the  prosecution  is  required  to  establish  only  two 
facts,  namely,  the  death  of  the  deceased,  and  the  fact  that  he 
was  killed  by  the  defendant  If  chose  two  facts  are  established 
without  disclosing  facts  sufficient  to  raise  a  reasonable  doubt 
of  the  degree  of  the  homicide  or  of  the  defendant's  justification 
or  excuse,  then  the  burden  shifts  to  the  defendant  to  introduce 
sufficient  evidence  to  engender  a  reasonable  doubt  as  to  the 
degrree  of  the  offense  or  as  to  whether  he  was  justifiable  or  ex- 
cusable. 

11.  HOMICIDE  —  Murder— Instructions — Salf- Defense.  Instructions 
upon  self-defense  in  a  trial  for  murder  which  tell  the  jury  that 
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it  must  appear  from  the  evidence  that  the  defendant  was  not 
the  ag^essor  ^before  the  plea  of  self-defense  can  avail  him.  and 
that  if  they  believe  certain  facts  from  the  evidence,  theh  they 
should  acquit  the  defendant  as  having:  acted  Justifiably;  and 
which  nowhere  tell  the  jury  that  if,  upon  a  consideration  of  all 
the  evidence  they  entertain  a  reasonable  doubt  as  to  whether 
the  defendant  acted  in  his  real  or  apparent  necessary  self-de« 
fense^  they  should  acquit,  are  disapproved. 

(Syllabus  by  the  Court.) 

Appeal  from    District   Court,    Wagoner  County;  J  ohm  TL  King, 

Judge,    . 

The  plaintiff  in  error,  Gabe  Hawkins,  was  convicted  of 
the  crime  of  murder,  and  his  punishment  assessed  at  imprison- 
ment in  the  state  penitentiary  at  hard  labor  for  and  during  the 
term  of  Jiis  life.  He  filed  a  motion  for  a  new  trial,  which  was 
overruled,  and  he  appeals.    Reversed  and  remanded. 

CooTc  &  de  Oraffenreid,  for  plaintiff  in  error.  On  question  of 
res  gestae:  Price  v.  State,  1  Okla.  Cr.  358.  On  admissibility  of 
testimony  of  witness  subsecjuently  convicted  of  infamous  crime: 
U.  8.  V.  Angell,  11  Fed.  34;  West  v.  Lowisiafna,  104  U.  S.  258; 
Motes  V.  L\  8.,  178  TJ.  S.  44;  Mallette  v.  North  Carolina,  181 
U.  S.  590;  Kring  v.  Missouri,  107  TJ.  S.  222;  State  ex  rel.  v. 
Edwards,  33  South.  209;  People  ex  ret.  v.  Johnson,  90  N.  Y. 
Supp.  134;  People  v.  Cox,  73  N.  Y.  Supp.  774;  8iate  v.  Ardain, 
24  South.  802;  In  re  Murphy,  87  Fed.  549;  Childers  v.  8tate, 
30  Tex.  Crim.  App.  160;  Cline  v.  8taie,  36  Tex.  Crim.  App. 
320;  8tate  v,  Houser,  26  Mo.  431.  On  instructions  on  law  of 
self-defense:     Watkins  v,  U.  8.,  1  Ind.  Ter.  364. 

Chas.  West,  Atty.  Gen.,  Chas.  L.  Moore,  Asst.  Atty.  Gen., 
and  8,  M,  Rutherford,  for  the  State. — On  question  of  res  gestae: 
Carr  v.  State,  43  Ark.  99;  Johnson  v,  Staie,  8  Wyo.  494;  State 
V.  Morrison^  64  Kan.  669;  State  v.  Robinson,  52  La.  541;  Lvm- 
bright  v.  State,  34  Fla.  564.  On  admissibility  of  depositions  of 
witness  absent  from  state:  Shackleford  v.  State,  33  Ark.  539; 
.Hurley  v.  State,  29  Ark.  17;  Oriffith  v.  State,  37  Ark.  324; 
Dolan  V,  State,  40  Ark.  454;  Thompson  v.  State,  105  Ala.  17. 
On  instructions  on  law  of  self-defense:     Dolan  v.  State,  40  Ark. 
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454;  State  v.  Underwood^  57  Mo.  40;  Irwin  v.  State,  29  Ohio 
St.  186;  State  v.  Reams,  34  Mino.  18;  Smurr  v.  State,  105  Ind. 
125;  State  v.  Cobb,  65  S.  C.  324;  Jackson  v.  State,  77  Ala.  18; 
Isaacs  V,  State,  25  Tex.  174. 

RICHABDSON,  Judge.  On  the  4th  day  of  October,  1905, 
the  plaiotiff  in  error,  Gabe  Hawkins,  hereinafter  designated  as 
the  defendant,  was  indicted  in  the  United  Statea  Court  for  the 
Western  District  of  the  Indian  Territory  at  Muskogee  for  the 
murder  of  one  Sanford  Daniels,  alleged  to  have  been  commit- 
ted in  that  district  on  the  30th  day  of  April,  1905.  The  cauae 
was  continued  from  time  to  time  until  the  admission  of  Okla- 
homa into  the  Union,  after  which  by  proper  order  of  the  District 
Court  of  Muskogee  County  it  was  transfened  for  trial  to  the  Dis- 
trict Court  of  Wagoner  County,  \xpom  a  showing  that  the  oflfense, 
if  any,  was  committed  in  iiae  latter  county.  The  cause  was  tried 
at  the  October,  19Wf,  term  of  the  court,  and  resulted  in  a  verdict 
finding  the  defendant  guilty  of  murder  without  capital  punish- 
meni. 

The  defendant  admitted  the  killing,  but  pleaded  self-defense 
as  a  justification.  The  homicide  was  committed  in  a  house  owned 
by  B.  B.  Daniels,  the  deceased's  father,  and  occupied  by  one  Dora 
Smith,  a  tenant.  Just  prior  to  the  killing  the  said  B.  B.  Daniels 
and  Warrior  Hawkins,  a  brother  of  the  defendant,  had  a  diffi- 
culty on  these  premises,  in  which  no  weapons  were  used  and 
neither  party  was  hurt.  Neither  the  deceased  nor  the  defendant 
participated  in  this  difficulty,  the  defendant  not  being  present  at 
the  time.  The  state  contended  that  when  the  defendant,  who 
was  about  two  blocks  from  the  scene  of  the  trouble,  heard  of  the 
difficulty  he  announced  his  intention  to  "go  down  and  settle  that 
squabble,"  and  that  he  then  proceeded  to  the  house  carrying  his 
pistol  in  his  hand;  that  the  deceased,  who  was  on  the  porch  when 
the  defendant  arrived,  went  into  the  house  upon  seeing  the  de- 
fendant coming  up  armed;  that  the  defendant  immediately 
cocked  his  pistol  and  made  a  demonstration  as  if  to  shoot  through 
the  door,  when  those  present  told  him  not  to  shoot  in  the  house 
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because  he  might  hit  the  deceased ;  that  thereupon  the  defendant 
put  his  shoulder  against  the  door,  broke  it  open,  and  deliberately 
shot  and  killed  the  deceased,  who  was  standing  in  the  room  un- 
armed. 

The  defendant  contended  that  he  went  to  the  house  to  get 
his  brother  and  take  him  home ;  that  he  did  not  have  his  pistol  in 
his  hand;  that  he  stepped  upon  the  porch,  and,  the  door  being 
open,  he  saw  the  deceased  in  the  room;  that  when  the  deceased 
saw  him,  he  drew  a  pistol  and  said,  "Gabriel,  I  am  going  to  kill 
you;"  and  thereupon  leveled  the  pistol  on  the  defendant,  where- 
upon the  defendant  drew  his  pistol  and  shot  the  deceased. 

A  considerable  crowd  was  present  at  the  time  of  the  shoot- 
ing; and  on  the  trial  the  contention  of  each  party  was  supported 
by  the  testimony  of  several  witnesses. 

1.  In  response  to  questions  propounded  by  the  state,  and 
over  the  objection  of  the  defendant,  the  witness,  R.  B.  Daniels, 
testified  that  the  deceased  told  hjm  immediately  after  the  shoot- 
ing that  he,  the  deceased,  was  unarmed.  In  connection  with  this 
statement  the  witness  testified  that  at  the  time  the  shot  was  fired 
he  was  about  seven  feet  from  the  comer  of  the  room  in  which  the 
shooting  occurred;  that  he  ran  into  the  room  at  once,  that  some 
one  was  then  picking  the  deceased  up  from  the  floor  where  he 
had  fallen,  and  that  the  statement  was  made  by  the  deceased  at 
that  time  and  under  those  circumstances.  The  defendant  saved 
an  exception  to  the  action  of  the  court  in  admitting  this  testi- 
mony, and  he  assigns  it  as  error  here. 

'J'he  record  shows  that  this  declaration  was  made  not  more 
than  half  a  minute  after  the  shooting  and  apon  the  very  spot 
where  the  shooting  occurred;  the  time  when  and  the  circum- 
stances under  which  it  was  made  clearly  indicate  that  it  was 
made  wholly  without  premeditation  or  design,  and  could  not 
have  been  the  result  of  deliberation;  it  tended  to  explain  the 
main  fact,  which  was  the  circumstances  of  the  shooting,  and  it 
followed  immediately  upon  it.  It  was  therefore  properly  a  part 
of  the  res  gestae,  and  was  admissible.  Price  v.  State,  1  Okla. 
Cr.  358,  98  Pac.  447;  Com.  v.  Hackett,  2  Allen   (Mass.)   136; 
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Mitchum  v.  State,  11  Ga.  615;  Staie  v.  Oarrand,  5  Or.  217: 
State  V.  Ah  Loi„  5  Xev.  99;  State  v.  McDaniA,  68  S.  C.  304, 
47  S.  E.  384;  Com,  v.  Werntz,  161  Pa.  St.  591,  29  Atl.  272. 

2.  The  witness  R.  B.  Daniels  also  testified  that  the  de- 
ceased made  a  dying  declaration  in  which  he  said  that  he  was 
unarmed  at  the  time  of  the  shooting,  and  that  he  did  not  know 
why  the  defendant  shot  him  unless  it  was  on  account  of  some  old 
grudge.  The  defendant  objected  to  this  testimony  for  the  reason 
that  the  proper  predicate  for  its  introduction  had  not  been  laid. 

The  only  predicate  laid  at  the  time  this  testimony  was 
given  was  the  fact  that  the  deceased  had  been  shot,  and  that  he 
made  the  positive  statement  that  he  was  going  to  die.  By  evi- 
dence subsequently  adduced,  however,  it  was  shown  that  the  de- 
ceased was  shot  one  afternoon,  and  died  about  eight  or  nine 
o'clock  the  following  morning;  that  he  was  shot  in  the  stomach 
a  little  to  the  left  of  the  meridian  line,  the  ball  ranging  down- 
ward, backward  and  to  the  right;  that  the  woimd  was  intensely 
painful  and  necessarily  fatal,  and  that  the  deceased  until  he 
died  was  unable  to  be  moved  from  the  room  in  which  he  was 
shot.  All  of  these  facts  considered  together  in  our  opinion  are 
suflBcient  to  show  a  conviction  in  deceased's  mind  that  death 
was  impending,  and  thus  to  make  the  dying  declaration  compe- 
tent. See  leading  case  of  Rex  v.  Woodcock,  1  Leach  C.  C.  503. 
Also  Anthony  t\  State,  Meigs  (Tenn.)  265,  33  Am.  Dec.  143; 
Keg,  V,  Perkins,  9  Car.  &  P.  395,  2  Moody,  C.  C.  135;  State  v. 
Phillips,  118  Iowa,  660,  92  N.  W.  876;  Mattox  v.  United  States, 
146  U.  S.  140;  Fogg  v.  State  (Ark.)  99  S.  W.  537;  Com.  v. 
Hargis  (Ky.)  99  S.  W.  348;  People  v.  Dobbins,  138  Cal,  694, 
72  Pac.  339;  People  v,  Lem  Deo,  132  Cal.  199,  64  Pac.  265; 
People  V.  Yokum,  118  Cal.  437,  50  Pac.  686;  Com,  v.  Brewer, 
164  Mass.  577,  42  X.  E.  92;  People  v.  Smith,  172  N.  Y.  210,  64 
N.  E.  814. 

As  a  matter  of  practice  it  is  much  better  to  require  the  state 
to  make  the  full  preliminary  proof  necessary  to  establish  the  eoiji- 
petency  and  admissibility  of  the  dying  declaration  in  the  absence 
of  tlie  jury  and  before  the  declaration  is  given  in  their  hearing; 
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but  where  that  is  not  done,  and  a  consideration  of  all  the  evi- 
dence in  the  case  shows  the  dying  declaration  to  be  competent 
and  admissible,  the  error,  if  any,  will  be  treated  as  harmless. 
In  such  case,  however,  the  ever  present  possibility  of  the  state's 
ultimate  failure  to  make  the  predicate  proof,  and  the  serious 
injury  to  the  defendant  resulting  from  the  consequently  er- 
roneous admission  of  the  declaration,  constitute  a  risk  which 
the  trial  court  should  never  take.  Whether  a  purported  dying 
declaration  was  made  under  a  solemn  sense  of  impending  death 
is  a  question  solely  for  the  court  in  so  far  as  it  determines  the 
admissibility  of  the  declaration  in  evidence;  and  when  that 
stage  of  the  proceeding  is  reached,  the  court  should  have  the 
jury  retire,  and  require  the  state  to  make  the  necessary  prelim- 
inary proof  to  the  court  before  proceeding  further  in  the  pres- 
ence of  the  jury.  If  such  proof  is  made  and  is  suflBcient,  then 
the  jury  should  be  recalled,  and  both  the  preliminary  evidence 
and  the  declaration  should  be  given  before  them.  If  the  pre- 
liminary proof  is  not  suflScient,  neither  the  declaration  nor  any 
part  of  the  preliminary  evidence,  unless  the  latter  is  competent 
for  some  other  purpose,  should  be  given  to  the  jury  at  all. 

3.  The  state  offered  in  evidence,  and  the  court  admitted 
over  the  defendant's  objection,  a  writing  purporting  to  be  the 
testimony  of  one  John  Adams  given  before  the  United  States 
Commissioner  in  the  defendant's  examining  trial.  It  appears 
from  the  statement  of  the  attorneys  for  the  prosecution,  made 
to  the  court  and  incorporated  into  the  record,  that  at  th#  time 
oi  offering  tlJa  writing  the  witness  Adams  was  serving  a  life 
term  of  imprisonment  in  the  federal  penitentiary  at  Fort  Leaven- 
worth, Kansas,  under  a  coinviction  for  the  crime  of  murder; 
this  was  admitted  by  the  defendant  to  be  true.  It  further  ap- 
pears, though  only  from  the  statement  of  the  state's  attorneys, 
that  a  subpoena  for  the  witness  was  issued,  delivered  to  the 
sheriff  for  service  and  returned  not  served;  that  at  the  instance 
of  the  county  attorney  the  Governor  of  Oklahoma  made  a  re- 
quest for  the  removal  of  the  prisoner  from  the  penitentiary  to 
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Wagoner  County  for  the  purpose  of  testifying  in  this  case,  and 
that  the  penitentiary  authorities  refused  to  permit  his  removal. 
The  state  read  the  writing  to  the  jury,  and  the  defendant  ex- 
cepted to  the  ruling  of  the  court  admitting  it  in  evidence. 

The  statements  contained  in  this  writing  were  very  dam- 
aging to  the  defendant.  While  the  length  of  the  document  for- 
bids its  reproduction  here  in  full,  yet  the  following  constituted 
a  portion  of  it: 

"I  am  a  citizen.  1  know  Warrior  and  Gabriel  Hawkins 
and  Sanford  Daniels.  .Was  in  town  day  Sanford  was  shot- 
Went  to  town  about  2  o'clock.  Saw  Warrior  and  Gabriel  by 
Tom  Lewis's.  They  were  in  a  buggy.  Saw  them  at  Dora 
Smith's  place  twice.  I  was  in  house  when  Sanford  was  shot, 
in  the  room  where  Sanford  was  shot.  Saw  .Sanford  when  he 
came.  He  first  came  up  and  stayed  a  while  and  then  went  back. 
While  he  was  gone  Warrior  and  Bob  Daniels  had  a  fight.  Then 
20  minutes  after  Sanford  rode  back  up  there.  He  went  in  the 
house.  I  went  in  behind  Sanford  and  shut  the  door.  Gabriel 
shoved  the  door  open  and  shot  Sanford.  Sanford  was  next  to 
middle  door.  Gabriel  shoved  open  the  south  room  door.  San- 
ford was  standing  up  when  Gabriel  shot  him — doing  nothing.  I 
was  two  feet  from  Sanford.  Sanford  had  nothing  in  his  hand. 
I  was  east  of  him.  When  Sanford  was  shot  he  eased  down  by 
the  side  of  the  wall.  Said  he  was  shot.  Gabriel  asked  who 
shot  Sanford.  I  told  him  he  shot  Sanford  and  he  ran  away.  I 
said  *You  shot  him.'  I  saw  the  pistol  in  his  hand.  Saw  his 
pistol  when  he  fired  at  Sanford.  It  was  two  or  three  feet  from 
Sanford.  Warrior  was  out-doors.  I  did  not  see  Warrior  after 
the  shooting.     I  did  not  see  Warrior  with  any  gun." 

The  admission  of  this  writing  was  error.  We  pass  for  the 
present  the  questioii  of  the  competency  of  the  witness,  John 
Adams,  had  he  been  produced  in  person  to  testify  against  the 
defendant  upon  this  trial;  and  reserve  for  investigation  further 
on  the  admissibility  of  the  testimony  of  an  absent  witness 
given  in  a  former  trial  of  the  same  cause.  Answer  both  of 
those  questions  in  the  altirmative,  and  the  admission  of  this 
writing  was  still  patent  error.  In  the  first  place  this  writing 
does  not  prove  itself.  It  was  not  proved  by  a  syllable  of  testi- 
mony from  a  single  witness.     There  was  no  evidence  other  than 
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the  writing  itself  showing  that  an  examining  trial  was  ever  had 
in  this  case;  that  John  Adams  ever  testified  as  a  witness  at 
such  examining  trial,  if  there  was  one;  that  he  was  sworn,  if 
he  did  testify;  or  that  the  defendant  was  present  and  had  op- 
portunity for  cross-examination.  Proof  of  each  and  every  one 
of  these  matters  from  the  mouth  of  a  living  witness,  present 
and  testifying  from  the  witness  stand,  confronting  the  defend- 
ant and  subject  to  his  cross-examination,  was  an  indispensable 
prerequisite  to  the  admission  of  this  testimony  under  any  phase 
of  the  case.  Carpenter  v.  State,  58  Ark.  283;  Wilkins  v.  State, 
68  Ark.  441;  Dolan  v.  State,  40  Ark.  454. 

The  defendant,  for  the  purpose  of  counteracting  the  eflfect 
of  the  purported  testimony  of  the  witness  Adams,  introduced 
without  objection  on  the  part  of  the  state  a  contradictory  state- 
ment proved  to  have  been  made  in  writing  by  Adams  prior  to 
the  alleged  examining  trial.  Adams'  purported  testimony  taken 
at  the  alleged  examining  trial  shows  that  he  was  there  interro- 
gated about  this  contradictory  statement,  the  time  and  place  of 
his  making  it  being  stated  in  the  questions  and  that  Adams  de^ 
nied  making  the  same.  And  the  state  contends  that  by  intro- 
ducing this  ^atement  the  defendant  waived  any  objection '  pre- 
viously made  to  the  admission  of  Adams'  testimony.  We  cannot 
agree  to  this  contention.  When  incompetent  evidence  is  intro- 
duced against  the  defendant  and  over  his  objection,  he  has  the 
right  to  minimize  its  injurious  eflfect  by  any  competent  counter- 
evidence  which  he  may  have,  and  by  doing  so  he  does  not  waive 
his  objection  previously  made;  and  that  is  true  though  such 
counter-evidence  would  not  have  been  competent,  but  for  the 
admission  of  the  incompetent  evidence  sought  to  be  counteracted 
by  it.  The  error  of  the  court  in  admitting  in  evidence  the  writ- 
ten statement  of  Adams'  purported  testimony  was  not  waived  or 
cured  by  the  introduction  of  the  alleged  contradictory  state- 
ment, and  therefore  necessitates  a  new  trial  of  this  cause. 

The  probability  that  upon  another  trial  proper  proof  may 
be  made  of  the  facts  just  pointed  out  as  a  prerequisite  in  any 
case  to  the  admission  of  this  writing,  necessitates  the  considera- 
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tion  of  another  reason  urged  by  the  defendant  both  here  and  be- 
low why  the  writing  is  inadmissible;  and  that  is  that  its  ad- 
mission is  in  violation  of  the  sixth  amendment  to  the  federal 
Constitution  providing  that  in  all  criminal  prosecutions  the 
accused  shall  enjoy  the  right  to  be  confronted  with  the  witnesfe? 
against  him. 

This  homicide  was  committed  and  this  indictment  was 
found  in  the  Indian  Territory  prior  to  the  admission  of  Okla- 
homa into  the  Union.  The  law  as  it  existed  in  that  territory, 
therefore,  must  determine  this  question.  Congress,  by  Act  of 
May  2,  1890  (26  U.  S.  Stat.  L.,  c.  182,  p.  81),  put  in  force  in 
the  Indian  Territory  so  far  as  applicable  certain  general  laws  of 
the  State  of  Arkansas  contained  in  Mansfield^s  Digest,  among 
which  was  chapter  20,  adopting  the  common  law;  chapter  59, 
entitled  "Evidence;"  chapter  46,  entitled  "^Criminal  Law;''  and 
chapter  46,  entitled  "Criminal  Procedure/'  It  has  been  held  by 
the  Court  of  Appeals  in  the  Indian  Territory,  the  United  States 
Circuit  Court  of  Appeals  for  the  Eighth  Circuit,  and  the 
Supreme  Court  of  the  United  States,  that  in  adopting  and  put- 
ting in  force  in  the  Indian  Territory  these  general  laws  of  the 
State  of  Arkansas,  the  constructions  previously  placed  upon 
those  laws  by  the  Supreme  Court  of  Arkansas  were  also  adopted. 
Under  the  decisions  of  the  Supreme  Court  of  Arkansas,  where 
the  defendant  has  been  confronted  with  a  witness  in  a  former 
trial  of  the  same  cause,  whether  before  a  coroner  or  justice  of 
the  peace  sitting  as  an  examining  magistrate,  or  upon  an  appli- 
cation for  bail,  or  upon  a  trial  in  the  circuit  court,  and  where 
the  witness  testified  imder  oath,  and  an  opportunity  for  cross- 
examination  was  afforded  the  defendant,  the  testimony  given  by 
such  witness  on  such  former  trial  may  be  proved  in  the  final 
trial  as  secondary  evidence,  if  it  is  first  satisfactorily  proven 
that  the  witness  has  since  died,  become  insane,  left  the  state,  or 
that  his  whereabouts  cannot  with  due  diligence  be  ascertained, 
or  that  he  is  sick  and  unable  to  testify.  Hurley  v.  State,  29 
Ark.  17;  Shackelford  v.  State,  33  Ark.  639;  Dolan  v.  State,  40 
Ark.  464;  Pope  v.  State,  22  Ark.  372;   Vaughan  v.  State,  58 
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Ark.  353;  McNamara  v.  State,  60  Ark.  400;  Sneed  v.  State,  47 
Ark.  180.  And  it  is  held  by  the  court  that  the  admission  of 
such  evidence  under  such  circumstances  is  not  violative  of  sec- 
tion 10,  of  article  2  of  the  Constitution  of  Arkansas,  which  pro- 
vides that  the  defendant  shall  have  the  right  to  be  confronted 
with  the  witnesses  against  him. 

The  Supreme  Court  of  the  United  States  has  never  passed 
upon  the  exact  question  presented  by  this  tecord.  It  sustained 
such  a  procedure  as  not  violative  of  the  sixth  amendment  to  the 
federal  Constitution  where  it  was  shown  that  the  witness  had 
died  since  giving  his  former  testimony.  Mattox  v.  United 
States,  156  U.  S.  237,  39  L.  Ed.  409.  And  in  Reynolds  v. 
United  States,  98  U.  S.  145,  it  held  that  if  the  witness  is  absent 
by  the  act  or  procurement  of  the  defendant,  his  former  testi- 
mony may  be  given.  It  held  in  Motes  v.  United  States,  178  U. 
S.  468,  that  where  the  absent  witness  was  in  the  corridor  of  the 
court  house  within  the  hour  before  he  was  called,  it  appearing 
that  his  absence  was  due  to  the  negligence  of  the  prosecution, 
and  not  to  the  suggestion,  connivance  or  procurement  of  the 
accused,  the  former  testimony  of  the  witness  was  inadmissible. 
Surely  that  would  be  the  rule  in  any  court. 

The  government  of  the  Indian  Territory  being  wholly  fed- 
eral, and  the  sixth  amendment  to  the  federal  Constitution  being 
a  limitation  upon  the  federal  government  and  eflEective  in  the 
Indian  Territory,  if  the  decisions  of  the  Supreme  Court  of  the 
United  States  could  be  held  to  have  so  construed  that  amend- 
ment as  to  exclude  the  former  testimony  of  a  witness  perma- 
nently absent  from  the  territory  and  who  could  not  attend  upon 
the  court  if  he  would,  such  construction  would  of  course  be  con- 
clusive upon  us  in  this  case;  for  Congress  could  no  more  put  in 
force  in  the  Indian  Territory  the  law  of  another  state,  valid  in 
the  state  but  violative  of  the  federal  Constitution  in  the  terri- 
tory, than  it  could  originally  enact  such  a  law  for  the  Indian 
Territory.  But  we  cannot  find  where  the  Supreme  Court  has  so 
held;  and  in  our  opinion  reason  and  principle  and  the  weight  of 
authority  require  a    contrary    holding.     See    Wigmore    on    Evi- 
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dence,  Vol.  II,  Chap.  XLV,  where  the  subject  is  ably  and  ex- 
haustively treated,  and  to  which  we  give  our  sanction. 

If,  subsequent  to  giving  his  testimony  in  the  examining 
trial,  the  witness  John  Adams  was  convicted  of  the  crime  of 
murder  and  sentenced  to  the  penitentiary,  then  under  the  law  in 
force  in  the  Indian  Territory  and  preserved  by  the  Enabling  Act 
and  our  Constitution  as  applicable  to  pending  cases  there,  upon 
proof  of  that  fact  by  the  production  of  the  record  of  his  convic- 
tion or  by  certified  copy  thereof,  the  witness  would  be  disquali- 
fied to  testify  in  this  case.  Bise  v.  United  Siates,  5  Ind.  Ter. 
602;  Werner  v.  State,  49  Ark.  122;  Ranson  v.  State,  49  Ark, 
176,  4  S.  W.  658.  Under  the  decisions  in  Arkansas  and  the 
Indian  Territory,  however,  such  conviction  for  the  purpose  of 
establishing  the  infiompetency  of  the  witness  can  be  proved  only 
by  the  record  or  a  certified  copy  thereof;  and  if  the  conviction  is 
shown  by  the  ostl  admission  of  the  witness  himself  upon  his  ex- 
amination, and  Bot  by  the  record,  then  it  does  not  disqualify  the 
witness  but  gom  «bIj  to  bis  credibility.    Bise  v.  U.  S.,  supra. 

It  is  true  that  tke  law  of  this  state  in  regard  to  the  quali- 
fications of  witiWMM  is  different;  under  the  law  in  force  in  the 
Territory  of  Oklahoma,  and  by  the  Constitution  extended  over 
and  put  in  force  in  the*  whole  of  the  State  of  Oklahoma,  no  per- 
son is  disqualified  as  a  witness  by  reason  of  his  conviction  for 
any  crime  except  perjury;  such  conviction,  if  the  offense  in- 
volves moral  turpitude,  goes  only  to  the  credibility  of  the  wit- 
ness. It  is  also  true  that  a  law  changing  the  qualifications  of 
witnesses  is  not  ex  post  facto  as  to  the  offenses  committed  prior 
to  its  passage.  Hopt  v.  Utah,  110  U.  S.  574,  28  L.  Ed.  262. 
But  these  matters  are  not  necessary  to  be  considered  here  for 
the  reason  that  under  the  Act  of  Congress  of  March  4,  1907  (34 
U.  S.  Stat.  L.  1287),  tmmduig  section  20  of  the  Enabling  Act, 
the  terms  of  which  were  motejpted  by  section  28  of  the  Schedule 
of  the  Constitution,  there  Imb  been  and  could  have  been  no 
change  in  the  law  with  rcgyct  to  offenses  committed  in  the 
Indian  Territory  before  gtatebood.  The  defendant  in  such  ease 
is  to  be  tried  under  the  law  as  it  existed  in  the  Indian  Terri- 
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tory,  and  he  neither  gains  nor  loses  any  advantage  by  the  change 
in  the  form  of  government  or  in  the  code  of  laws. 

It  was  also  the  law  in  the  Indian  Territory  that  a  defend- 
ant against  whom  the  former  testimony  of  -a  now  absent  or 
deceased  witness  is  offered,  may  make  to  the  introduction  of  such 
testimony  every  objection  which  he  could  make  if  the  witness 
were  present  and  personally  testifying;  and  if  the  witness  sub- 
sequent to  the  giving  of  his  former  testimony  has  been  con- 
victed of  an  infamous  crime,  and  that  fact  is  properly  proved, 
his  former  testimony  cannot  be  introduced  over  the  objection  of 
the  adverse  party,  the  theory  being  that  the  witness  must  be 
competent  at  the  time  his  testimony  is  offered.  Redd  v.  State, 
65  Atk.  475;  St.  L,  I,  M.  '&  S.  Ry.  Co,  v.  Harper,  50  Ark.  157, 
6  S.  W.  720.  The  majority  of  the  better  considered  cases,  how- 
ever, hold  the  contrary,  and  Mr.  Wigmore  lends  the  weight  of 
his  opinion  to  the  latter  view,  saying,  "The  time  of  the  witness's 
testifying  is  here  the  time  of  the  deposition  or  former  testimony, 
his  qualifications  then  to  speak  the  truth  are  alone  concerned.^' 
Wigmore  on  Evidence,  Vol.  II,  section  1410.  And  in  some 
jurisdictions  the  very  fact  of  the  witness*  subsequent  conviction 
and  therefore  disqualification  is  of  itself  held  to  warrant  the  ad- 
mission of  his  former  testimony  given  when  no  such  disquali- 
fication existed.  The  rule  in  the  Indian  Territory,  however,  was 
as  we  have  stated  it,  and  we  have  no  power  to  change  it. 

4.  The  court  instructed  the  jury  over  the  objection  of  the 
defendant  that,  "Before  the  plea  of  self-defense  will  avail  the 
defendant  upon  trial,  it  must  appear  from  the  evidence  that  he 
was  not  the  aggressor,  and  that  he  used  all  reasonable  means  in 
his  power,  consistent  with  his  safety,  to  avoid  the  difficulty  of 
killing  his  assailant.**  The  defendant  excepted  to  the  giving  of 
this  instruction  on  the  ground  that  it  places  the  burden  of  proof 
upon  him;  he  says  that  in  no  instance  does  the  burden  shift 
from  the  prosecution  to  the  defendant,  but  that  to  warrant  a 
conviction  the  prosecution  is  required  to  show  beyond  a  reason- 
able doubt  the  want  of  justification  on  the  part  of  the  defendant. 

It  was  provided  by  section    863    of    the    Indian    Territor}' 
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statutes  that,  "The  killing  being  proved,  the  burden  of  proving 
circumstances  of  mitigation  that  justify  or  excuse  the  homicide 
shall  devolve  upon  the  accused^  unless  by  the  proof  on  the  part 
of  the  prosecution,  it  is  suflBciently  manifest  that  the  offense 
committed  only  amounted  to  manslaughter,  or  that  the  accused 
was  justified  or  excused  in  committing  the  homicide.**  To  make 
a  prima  facie  case  of  murder  under  this  statute  the  prosecution 
is  required  to  prove  only  twf»  facts;  namely,  .the  death  of  the 
deceased,  and  the  fact  that  lie  was  killed  by  the  defendant.  If 
each  of  these  facts  are  proved  beyond  a  reasonable  doubt  and 
without  disclosing  facts  sufficient  to  raise  a  reasonable  doubt  ^s 
to  whether  the  homicide  was  only  manslaughter  or  as  to  whether 
it  was  justifiable  or  excusable,  then  prima  facie  the  defendant  is 
proved  guilty  of  murder.  Thereupon  the  burden  of  proof  shifts 
to  the  defendant;  and  to  discharge  it  he  must  produce  evidence 
ETufficient  in  quality  and  quantity  to  raise  a  reasonable  doubt, 
either  as  to  the  degree  of  the  homicide  or  as  to  whether  he  was 
justifiable  or  excusable,  failing  in  which  a  conviction  for  mur- 
der is  warranted.  If,  however,  the  defendant  does  produce  evi- 
dence sufficient  to  raise  such  reasonable  doubt,  then  the  burden 
returns  to  the  prosecution,  and  to  warrant  a  conviction  for  mur- 
der it  must  overcome  such  doubt  thus  engendered  by  proof  be- 
yond a  reasonable  doubt  of  the  existence  of  each  essential  ele- 
ment of  the  crime. 

Also  section  896  of  Ind.  Ter.  Stat,  provides,  "In  ordinary 
cases  of  one  person  killing  another  in  self-defense,  it  must  ap- 
pear that  the  danger  was  so  urgent  and  pressing  that  in  order 
to  save  his  own  life,  or  to  prevent  his  receiving  great  bodily  in- 
jury, the  killing  of  the  other  was  necessary;  and  it  must  appear 
also  that  the  person  killed  was  the  assailant,  or  that  the  slayer 
had  really  and  in  good  faith  endeavored  to  decline  any  further 
contest  before  the  mortal*  blow  or  injury  was  given."  The  in- 
struction complained  of  was  substantially  in  the  words  of  the 
statute;  but  this  statute  also  is  construed  almost  uniformly  to 
mean  that  the  defendant  is  required  only  to  raise  a  reasonable 
doubt  as  to  the  necessity  for  the  killing  and  as  to  who  was  the 
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assailant.  There  could  be  no  objection  to  this  instruction  if  in 
connection  with  it  the  court  gave  the  explanation  which  the  in- 
terpretation of  the  statute  requires.  But  it  did  not  do  so.  It 
would  have  been  better  if,  in  the  abstract  portion  of  this  instruc- 
tion telling  the  jury  under  what  circumstances  the  plea  of  self- 
defense  could  not  avail  the  defendant,  the  court,  instead  of 
using  the  unqualified  expression,  "it  must  appear  from  the  evi- 
dence that  the  defendant  was  not  the  aggressor,"  had  stated  to 
the  jury  in  substance  that  the  law  of  self-defense  is  solely  and 
emphatically  a  law  of  necessity;  that  it  does  not  only  imply  the 
right  of  attack,  and  could  not  avail  the  defendant  if  he  was 
the  aggressor,  or  if  the  fatal  difficulty  was  sought  for  by  him,  or 
was  provoked  by  him  by  any  wilful  act  of  his  own  reasonably 
calculated  to  bring  it  about,  or  if  he  voluntarily  or  of  his  own 
free  will  entered  into  it,  no  matter  how  hard  he  was  pressed  or 
how  great  his  danger  became  during  the  progress  of  the  diffi- 
culty. This  would  have  conveyed  to  the  jury  the  information 
intended  to  be  given,  and  would  not  have  been  subject  to  criti- 
cism as  placing  on  the  defendant  the  burden  of  making  greater 
proof  than  the  law  requires  of  him. 

Also  in  the  affirmative  charge  on  self-defense  the  court 
told  the  jury  that  if  they  believed  certain  facts  from  the  evi- 
dence in  the  case,  then  they  should  acquit  the  defendant  as  hav- 
ing acted  justifiably;  but  the  court  nowhere  told  the  jury,  except 
perhaps  inferentially  in  the  general  instruction  upon  the  pre- 
sumption of  innocence  and  the  burden  of  proof,  that  if,  after  con- 
sidering and  weighing  all  the  evidence  in  the  case,  they  enter- 
tained a  reasonable  doubt  as  to  whether  the  defendant  acted  in 
his  real  or  apparent  necessary  self-defense,  then  they  should  give 
the  defendant  the  benefit  of  that  doubt  and  acquit  him.  Ihe 
better  practice  is  to  do  this  in  connection  with  the  substantive 
charge  on  the  defendant's  theory  of  self-defense  as  shown  by  the 
evidence. 

For  the  errors  indicated  the  judgment  of  the  lower  court  is 
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reversed  and  the  cause  is  remanded  with  directions  to  errant  thp 
defendant  a  new  trial.     It  is  so  ordered. 

FTJRMAX,  Presiding  Judge,  and  DOYLE,  JupoE,  concur. 


John  Fooshee  v.  State. 

No.  A-181.     Opinion  Filed  AprU  26,  1910. 

(108  Pac.   564.) 

APPEAL  AND  ERROR — Assignment  of  Error — Sufficiency.  An 
assignment  of  error  in  substance  that  the  court  erred  in  over- 
rulinfiT  a  motion  for  a  new  trial,  states  a  conclusion  which  could 
result  only  from  error  committed  prior  to  the  presentation  of 
the  motion;  and  the  assl^mment  of  itself  presents  no  question 
for  review  in  the  appellate  court. 

INDICTMENT— Construction  of  Recitals— ''Then  and  There."  The 
formal  part  of  an  Indictment  reads  as  follows:  "At  the  U^ov- 
ember,  1908,  term  of  the  District  Court  of  Carter  County,  State 
of  Oklahoma,  begrun  and  held  in  the  City  of  Ardmore  in  said 
county,  on  the  9th  day  of  November,  1908,  the  grand  jury  of 
said  county,  good  and  lawful  men,  legally  drawn  and  summoned 
according  to  law,  and  then  and  there  examined,  empaneled, 
sworn  and  charged  according  to  law,  do  present  and  find,  etc.*' 
Held,  that  the  words  "then  and  there"  have  direct  reference  to 
the  expression,  "at  the  November,  1908,  term  of  the  district 
court,"  and  not  to  the  phrase,  "on  the  9th  day  of  NovemJber, 
1908." 

INDICTMENT— Recitals — Date  of  Impaneling  Grand  Jury.  The 
date  of  the  empaneling  of  a  grand  Jury  is  properly  shown  by 
the  Journal  of  the  court,  apd  need  not  appear  in  the  indict- 
ment.* If  the  indictment  shows  that  it  was  found  and  returned 
at  a  term  of  the  district  court  by  a  grand  Jury  empaneled  dur- 
ing that  term,  it  is  suflficient  in  that  respect. 

GRAND  JURY — Qualifications  of  Jurors.  The  mere  fact  that  a 
person  is  a  member  of  an  association  organized  for  the  purpose 
of  aiding  the  ))ub]ic  officers  in  the  maintenance  of  law  and 
order  and  the  suppression  of  crime,  does  not  disqualify  such 
person  as  a  grand  Juror. 

SAME — Time  for  Questioning  Qualifications.  Under  Section  673S 
of  Snyder's  Comp.  Laws  of  Okla.,  after  a  grand  Juror  has  been 
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examined  as  to  his  qualifications,  has  answered  under  oath  that 
he  is  qualified,  has  been  received  by  the  court  and  permitted  to 
act,  and  after  an  indictment  has  been  found,  no  possible  issue 
can  'be  made  upon  the  competency  or  incompetency  of  such  Jur- 
or for  the  purpose  of  invalidating  the  Indictment. 

6.  SAME.  Under  section  6663  of  Snyder's  Comp.  Laws  of  Okla.,  a 
person  held  to  answer  a  charge  for  a  public  offense  may,  before 
the  grand  jury  is  sworn,  challenge  for  cause  an  individual  grand 
Juror  or  the  entire  panel;  failing  to  do  so,  he  cannot,  after  an 
indictment  has  been  found,  take  advantage  of  any  objection  to 
the  panel  or  to  an  individual  Juror,  whether  he  knew  of  such 
objection  at  the  time  the  Jury  was  empaneled   or  not. 

7.  JURY — Competency  of  Jurors — Service  on  Recent  Panel.  The 
statutory  inhi'bition  against  placing  an  elector's  name  in  the 
Jury  box  who  has  served  upon  a  regular  Jury  panel  within 
twelve  months  last  past.  Is  not  mandatory,  but  only  directory; 
and  a  violation  thereof  as  to  any  person  will  not  vitiate  the  Jury 
list,  but  will  render  sut:h  person  subject  to  challenge  for  cauHe 
when  called  upon  to  serve  the  second  time.  If,  however,  he 
be  not  challenged  on  that  ground,  the  question  of  his  compe- 
tency cannot  afterwards  be  raised. 

8.  GRAND  JURY — Authority  of  Deputy  County  Attorney.  Under 
section  1603  of  Snyder's  Comp.  Laws  of  Oklahoma,  a  lawfully 
appointed  deputy  county  attorney  may  appear  before  the  grand 
Jury  for  the  purpose  of  interrogating  witnesses,  and  may  per- 
form the  same  duties  before  the  grand  Jury  which  the  county 
attorney  himself  may   perform. 

9.  INDICTMENT — Setting  Aside — Misconduct  of  Grand  Jury.  Proof 
that  the  grand  Jury  left  their  regular  Jury  room  and  went  to 
a  nearby  sanitarium  to  take  the  testimony  of  a  witness,  with-* 
out  any  showing  as  to  who  the  witness  was,  whether  or  not  his 
testimony  was  in  fact  taken,  why  he  could  not  attend  before 
the  grand  Jury,  or  to  what  case  the  testimony  of  the  witness 
pertained,  the  act  of  the  grand  Jury  standing  in  the  record  as 
an  isolated  fact  unconnected  with  the  case  at  bar  by  any  evi- 
dence direct  or  circumstantial,  constitutes  no  ground  for  setting 
aside  an  indictment. 

10.  INDICTMENT— Murder — Equivalent  of  Statutory  Language.  An 
indictment  for  murder,  to  be  sufCicient,  must  allege  that  the  kill- 
ing was  done  without  authority  of  law,  but  it  need  not  allege 
it  in  the  exact  langruage  of  the  statute;  the  use  of  any  other 
words  equivalent  in  effect  and  meaning  is  sufticient. 

11.  SAME — "Unlawfully."  The  word  "unlawfully"  is  the  full  equiv- 
alent in  effect  and  meaning  of  the  phrase  "without  authority  of 
law,"  as  the  latter  is  use<l  in  the  statutory  definition  of  mur- 
der. 
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12.  HOMICIDE — Murder — Indictment — Sufficiency.  It  is  not  neces- 
sary to  allege  in  an  indictment  for  murder  that  the  deceased 
was  a  human   being. 

^3.  SAME — Design  to  Kill  Another  Than  Deceased.  In  an  indict- 
ment for  the  murder  of  one  person  committed  with  a  premedi- 
tated design  to  effect  the  death  of  a  different  person,  it  is  not 
necessary  to  allege  an  actual  assault  upon  the  person  designed 
to  be  killed,  under  a  stat^ite  defining  murder  as  the  killing  of 
one  human  being  by  another,  without  authority  of  law,  and  with 
a  premeditated  design  to  effect  the  death  of  the  person  killed 
or  of  any  other  human  being. 

14.  INSTRUCTIONS— Intimation  by  Judge  of  Opinion  of  Guilt.  In 
an  instruction  to  the  jury  that,  'If  you  convict  the  defendant 
you  can  only  convict  him  on  one  count  of  the  indictment,'*  the 
conditional  clause,  "if  you  convict  the  defendant,"  does  not  in- 
dicate any  belief,  opinion  or  desire  in  the  mind  of  the  couri  as 
to  what  the  verdict  of  the  jury  should  be. 

15.  TR I AlL— Verdict — Specifying  Count  of  Indictment.  Where  a  con- 
viction is  had  upon  an  indictment  containing  more  than  one 
count,  tbut  each  count  charging  the  same  offense  in  a  different 
form,  the  law  does  not  require  that  the  jury  state  in  their  ver- 
dict upon  which  count  the  conviction  is  had. 

16.  SAME.  Where  the  same  act  constitutes  two  or  more  different 
offenses,  and  such  different  offenses  are  charged  in  separate 
counts  of  the  same  indictment,  the  law.  requires  that  a  verdict 
of  conviction   state   upon   which  count  the   conviction   is    had. 

17.  HOMICIDE — Murder — Instructions — ^^Premeditated  Design."  Th« 
court  instructed  the  jury  that,  "A  design  to  effect  death  is  pre- 
meditated within  the  meaning  of  the  law,  if  the  intention  to 
take  life  is  deliberately  formed  in  the  mind  before  the  act  is 
done  which  results  in  death,  no  matter  for  how  short  a  time^ 
It  may  be  formed  instantly  before  committing  the  act  by  which 
it  is  carried  into  execution."  Held,  a  sufficient  definition  of  a 
premeditated  design  to  effect  death. 

18.  INSTRUCTIONS— Defining  Legal  Terms  Used— Necessity.  The 
failure  of  the  court  to  define  a  legal  term  used  in  his  instruc- 
tions and  in  the  statutory  definition  of  the  offense,  where  the 
defendant  makes  no  request  for  a  definition  of  the  term  and 
saves  no  exception  to  the  failure  of  the  court  to  define  it,  is 
no  ground   for   reversal   . 

19.  INSTRUCTIONS — On  Weight  of  Evidence.  The  court  instruct- 
ed the  jury  that,  "It  is  the  opinion  of  the  court  that  there  is 
no  proof  in  the  case  justifying  a  conviction  of  the  defendant 
of  manslaughter  in  the  second  degree,  that  your  verdict  should 
be  either  guilty  of  murder,  manslaughter  in  the  first  degree,  or 
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not«  guilty;  but  notwlthstandingr  this  opinion  of  tbe  court,  you 
may,  if  on  your  oaths  you  'believe  the  defendant  gruilty  of  man- 
slausrhter  in  the  second  degrrec,  convict  him  of  that  crime."  Held 
erroneous  as  beingr  a  charj?e  on  the  weight  of  the  evidence. 

20.  INSTRUCTIONS — Degree  of  Offense  Not  in  Evidence.  The  court 
should  not  instruct  upon  a  degree  of  an  offense  of  wthich  there 
is  no  evidence  tending  to  show  the  defendant's  gruilt. 

(Syllabus  by  the  Court.) 

Appeal  from  DiMrict  Court,  Carter  County;  Malcolm  JE,  Rosser, 

Trial  tJudge, 

John  Fooshee  was  convicted  of  the  crime  of  murder  and  his 
punishment  assessed  at  imprisonment  in  the  state  penitentiary 
at  hard  labor  for  and  during  the  term  of  his  life.  From  an  or- 
der overruling  a  motion  for  a  new  trial,  he  appeals.     Affirmed. 

Fooshee  &  Branson,  for  plaintiflF  in  error. 
Chas.   West,  Atty.   Gen.,  and   Chas,  L.  Moore,  Asst.   Atty. 
Gen.,  for  the  State. 

RICHARDSON,  Judge.  The  plaintiff  in  error,  herein- 
after called  the  defendant,  as  ground  for  a  reversal  of  this  cause 
urges  seven  assignments  of  error,  which  we  shall  consider  seria- 
tim. 

The  first  is  that  the  lower  court  erred  in  overruling  the 
defendant's  motion  for  a  new  trial.  This  assignment  is  general 
in  form;  it  is  predicated  solely  on  other  specific  assignments  of 
error,  and  states  a  conclusion  which  could  result  only  from  error 
committed  in  the  trial  of  the  cause  and  prior  to  the  presentation 
of  the  motion  for  a  new  trial.  Of  itself,  therefore,  this  assign- 
ment presents  no  question  for  review  in  this  court. 

Before  entering  his  plea  below  the  defendant  filed  a  motion 
to  set  aside  the  indictment,  alleging  five  grounds  therefor.  The 
court,  after  hearing  the  testimony  adduced  in  support  of  said 
motion,  overruled  the  same  and  the  defendant  excepted.  The 
first  reason  stated  in  the  motion  as  a  ground  for  setting  aside 
the  indictment,  together  with  the  court's  action  in  overruling 
the  same,  is  made  the  basis  of  defendant's  second  assignment  of 
error.     This  assignment  is  in  substance  that  the  court  erred  in 
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overruling  defendant's  motion  to  set  aside* the  indictment,  be- 
cause said  indictment  shows  on  its  face  that  it  was  returned  by 
a  grand  jury  empaneled  and  sworn  on  the  9th  day  of  November, 
1908,  and  the  crime  is  alleged  in  said  indictment  to  have  been 
committed  on  December  1,  1908,  and  after  the  date  as  shown 
by  the  record  on  which  said  grand  jury  was  discharged. 

If  the  facts  stated  in  this  assignment  were  true,  then  un- 
doubtedly the  motion  to  set  aside  should  have  been  sustained  on 
this  ground,  and  the  action  of  the  trial  court  in  overruling  the 
same  would  constitute  reversible  error;  for  the  reason  that  such 
a  state  of  facts  would  necessarily  show,  either  that  the  indict- 
ment was  found  and  returned  prior  to  the  conmiission  of  the 
offense  charged  therein,  contrary  to  subdiv.  6,  sec.  6704,  Sny- 
der's Comp.  Laws  of  Oklahoma,  or  else  that  it  was  found  and 
returned  by  a  purported  grand  jury  after  said  grand  jury  had 
been  discharged  by  the  court  and  had  in  fact  ceased  to  exist  aa 
a  grand  jury.  The  journal  entries  show,  however,  that  the  Dis- 
trict Court  of  Carter  County  convened  on  November  9,  1908,  on 
which  day  a  grand  jury  was  empaneled  and  sworn,  and  one  li. 
J.  Ackers  appointed  its  foreman.  Said  grand  jury  made  its 
final  report  and  was  discharged  on  November  19,  1908.  On 
December  4,  1908,  the  court  being  still  in  session,  upon  the  peti- 
tion of  about  two  hundred  citizens  of  Carter  County,  the  honor- 
able S.  H.  Russell,  judge  of  that  judicial  district,  made  and  en- 
tered an  order  for  the  drawing  and  summoning  of  twenty  per- 
sons from  which  to  empanel  another  grand  jury,  and  ordered 
the  venire  made  returnable  on  December  7,  1908.  On  Decem- 
ber 7,  1908,  such  other  grand  jury  was  lawfully  empaneled,  and 
W.  F.  Whittington  appointed  its  foreman.  On  December  14, 
1908,  this  last  grand  jury,  not  having  been  discharged  but  be- 
ing still  in  session,  returned  into  open  court  the  indictment  in 
question  against  the  defendant,  duly  endorsed  and  signed,  and 
the  same  was  filed  in  open  court  and  in  the  presence  of  the 
grand  jury.  That  part  of  the  indictment  material  to  this  ques- 
tion reads  as  follows: 

^'At  the  November,  1908,  term  of  the  District  Court  of  Car- 
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ter  County,  State  of  Oklahoma,  begun  and  held  in  the  city  of 
Ardmore  in  said  county,  on  the  9th  day  of  November,  1908,  the 
grand  jury  of  said  county,  good  and  lawful  men,  legally  drawn 
and  summoned  according  to  law,  amd  then  and  there  examined, 
empaneled,  sworn  and  charged  according  to  law,  to  diligently 
inquire  into,  etc.     *     *     *     do  present  and  find,  etc.  *     *     *" 

The  gist  of  the  defendant's  contention  on  this  point  is  that 
the  words  "then  and  there''  as  used  in  said  indictment,  refer 
specifically  to  the  preceding  expression.  *^on  the  9th  day  of 
November,  1908,"  thus  identifying  the  grand  jury  which  re- 
turned this  indictment  as  the  grand  jury  which  was  empaneled 
on  that  day  and  consequently  as  the  grand  jury  which  was  dis- 
charged on  November  19,  1908,  prior  to  the  commission  of  the 
offense  charged.  This  contention  is  extremely  technical,  and  we 
cannot  assent  to  its  correctness.  In  the  first  place,  the  expression 
"then  and  there"  as  used  in  the  indictment  refers  to  the  term  of 
the  court  during  which  the  jury  was  examined,  empaneled  and 
sworn,  as  said  term  is  designated  and  described  in  the  indict- 
ment, that  is,  "at  the  November,  1908,  term,"  and  does  not 
refer  to  the  particular  date  of  November  9,  1908.  In  the  sec- 
ond place,  there  is  no  statutory  or  other  legal  requirement  that 
An  indictment  show  the  date  of  the  empaneling  of  the  grand 
jury  which  found  it.  Section  6704,  Snyder's  Comp.  Laws  of 
OMa.  That  is  properly  shown  by,  and  is  preserved  in,  the 
journal  of  the  court.  And  even  if  the  expression  then  and  there 
as  used  in  this  indictment  should  be  held  to  refer  to  the  date  of 
November  9,  1908,  and  thus  create  a  presumption  that  the 
grand  jury  which  returned  the  indictment  was  empaneled  on 
that  date,  that  presumption  is  nevertheless  completely  overcome 
by  the  journal  entries  which  show  the  dates  of  the  empaneling 
and  discharging  of  the  two  juries.  The  indictment  does  show 
unequivocally  that  it  was  found  and  returned  at  the  November, 
1908,  term  of  the  District  Court  of  Carter  County,  Oklahoma, 
by  a  grand  jury  lawfully  empaneled  during  that  term,  and  noth- 
ing more  is  required  by  the  law  in  that  respect. 

Moreover,  if  the  journal  of  the  court  is  not  to  be  consid- 
ered, as  tlie  defendant  contends,  but  only  the  indictment  is  to 
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be  looked  to  in  this  matter  and  is  to  control,  and  if  the  expres- 
sion then  and  there,  as  used  in  the  indictment^  refers  to  the  date 
of  November  9,  1908,  then  there  is  nothing  to  show  that  the 
grand  jury  empaneled  on  that  date  had  ever  been  discharged, 
and  nothing  to  show  that  this  indictment  was  not  returned  and 
lawfully  returned  by  that  grand  jury;  for  in  such  case  the  in- 
dictment so  states,  and  the  defendant  says  that  it  is  conclusive. 
And  if  one  journal  entry  may  be  examined  to  impeach  the  in- 
dictment in  this  respect,  why  may  not  another  be  looked  to  to 
sustain  it?  Are  we  to  examine  the  journal  to  confute  the  in- 
dictment, but  required  to  dose  the  book  as  soon  as  it  appears 
that  we  shall  find  proper  entries  in  chronological  order  explain- 
ing the  whole  matter  and  showing  a  legal  and  consistent  proce- 
dure throughout?  Must  we,  in  connection  with  this  indictment, 
look  to  the  order  empaneling  and  discharging  the  first  grand 
jury  and  close  our  eyes  to  the  one  empaneling  this  jury?  We 
think  not. 

The  third  assignment  of  error  is  based  upon  the  action  of 
the  court  in  overruling  the  motion  to  set  aside  the  indictment, 
the  defendant  claiming  that  such  action  was  erroneous  for  the 
reason  that  the  grand  jury  which  returned  the  indictment  was 
not  drawn  and  empaneled  according  to  law,  in  that  W.  F.  Wliit- 
tington,  the  foreman,  had  previously  been  drawn  and  empaneled 
as  a  member  of  the  petit  jury  at  the  same  term  of  that  court. 
This  fact  was  set  out  in  the  motion.  The  assignment  of  error 
contains  the  further  statement  that  Whittington  was  prejudiced 
against  the  defendant,  and  that  his  selection  on  said  grand  jury 
was  therefore  prejudicial;  but  the  motion  to  set  aside  contains 
no  such  averment,  nor  is  the  statement  supported  by  the  testi- 
mony taken  on  the  hearing  of  the  motion.  The  only  evidence 
relied  upon  to  show  prejudice  against  the  defendant  on  the  part 
of  Whittington  is  the  fact  that  he  was  a  member  of  an  associa- 
tion in  Ardmore  called  a  Law  and  Order  League,  which  had  for 
its  purpose  the  aiding  of  the  public  officers  in  the  maintenance 
of  law  and  order  and  the  suppi^ession  of  crime,  and  that  Whit- 
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tington  had  contributed  one  dollar  toward  bearing  the  incidental 
expenses  of  that  organization. 

We  find  nothing  in  the  foregoing  which  shows  that  Whit- 
tington  was  prejudiced  against  the  defendant;  nor  did  the  fact 
that  he  was  a  member  of  a  law  and  order  league  disqualify  him 
for  grand  jury  service.  Koch  v.  State,  32  Ohio  St.  353;  Com. 
V,  Brofim,  147  Mass.  585,  18  N.  B.  587;  9  Am.  St.  Rep.  736,  1 
L.  R.  A.  620;  Peoples  v.  State  (Fla.)  35  So.  223.  But  even,  if 
he  was  prejudiced  and  was  disqualified,  that  fact  could  not  avail 
the  defendant  after  the  indictment  had  been  returned.  Lee  v. 
State,  69  Ga.  705;  Williams  v.  State,  69  Ga.  11;  State  v. 
Baughman,  111  Iowa,  71,  82  N.  W.  452;  Com,  v.  Woodward,  157 
Mass.  516,  32  N".  E.  939,  34  Am.  St.  Rep.  302;  U.  S.  v.  Belvin, 
46  Fed.  381;  State  v.  Rickey,  10  N.  J.  L.  83;  Com,  v,  Clark,  2 
Browne,  323;  People  v,  Jewett,  3  Wend.  314;  State  v.  Oillick,  7 
Iowa,  287. 

The  record  before  us  shows  that  Whittington  had  been  pre- 
viously drawn  and  empaneled  as  a  petit  juror  at  that  same  term 
of  the  court.  It  also  shows  that  he  was  excused  as  a  petit  juror, 
but  does  not  show  how  long  he  served,  if  he  served  at  all,  before 
he  was  excused.  There  is  nothing  in  the  record  which  shows 
how  his  name  came  to  be  drawn  from  the  jury  box  twice.  Whit- 
tington testified  that  he  had  a  son  with  the  same  initials  as  him- 
self, but  that  his  son  was  not  there  at  that  time.  It  may  be 
that  his  son  was  a  resident  of  Carter  county  when  the  jury  list 
was  made  up,  and  that  one  name  was  intended  for  Whittington 
and  the  other  for  his  son.  Be  that  as  it  may,  our  statute  settles 
all  objections  to  the  competency  of  Whittington  as  a  grand  juror 
so  far  as  it  aflfects  this  indictment.  Section  6738,  Snyder's 
Comp.  Laws  of  Oklahoma,  provides: 

^'When  a  grand  juror  has  been  fully  examined  as  to  his 
qualifications  to  sit,  and  has  answered  under  oath  that  he  is 
qualified,  and  has  been  received  by  the  court  and  permitted  to 
act,  his  incompetency  shall  not  thereafter  be  shown  as  a  ground 
of  objection  to  any  indictment  returned  by  that  grand  jury.'* 

The  journal  entry  of  the  order  empaneling  this  grand  jury 
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shows  that  Whittington  together  with  all  of  the  other  firrand 
jurors  was  duly  sworn  to  answer  truthfully  all  questions  touch- 
ing his  competency  and  qualifications  to  serve  as  a  grand  juror; 
that  he  was  fully  examined  by  the  court  as  to  his  qualifications 
to  sit;  that  the  court  found  him  competent  and  qualified,  re- 
ceived him  as  a  grand  juror,  and  permitted  him  to  act  as  such. 
Thed  being  true,  after  an  indictment  had  been  found  against 
the  defendant,  no  possible  issue  could  be  made  upon  Whitting- 
ton's  competency  or  incompetency  which  would  invalidate  that 
indictment.  People  v.  Phelm,  123  Cal.  651,  56  Pac.  424;  Peo- 
ple V.  Oeiger,  49  Cal.  643;  People  v,  Arnold,  15  Cal.  478;  State 
V,  Hamlin,  47  Conn.  95,  36  Am.  Rep.  45;  Bellair  v.  State 
(Ind.)  6  Blackf.  104;  State  v.  Ingalls,  17  Iowa,  8. 

It  is  true  that  the  law  contemplates  that  a  juror's  name 
shall  be  placed  on  the  same  list  only  one  time,  and  that  only  one 
slip  of  paper  bearing  his  name  shall  be  placed  in  the  jury  box. 
It  is  also  true  that  section  3993  of  Snyder's  Comp.  Ijaws  Okla. 
provides  that,  "No  elector's  name  shall  be  placed  in  the  box  by 
the  jury  c^missioners  who  has  served  upon  a  regular  panel 
within  the  twelve  months  last  past."  But  there  is  nothing  in 
the  record  to  show  that  Whittington  had  served  on  a  regular 
jury  panel  within  the  twelve  months  preceding  the  placing  of 
his  name  in  the  jury  box,  nor  that  he  had  served  the  limit  of 
two  weeks  during  this  particular  term  of  court.  Moreover  we 
regard  these  matters  as  being  not  mandatory  but  merely  direc- 
tory. A  violation  of  them,  unless  done  with  a  corrupt  or  fraud- 
ulent intent  to  injure  the  defendant,  would  not  vitiate  the  whole 
list  of  jurors  selected  or  the  whole  panel  drawn;  though  indi- 
vidual jurors  so  selected  and  drawn  would  be  subject  to  chal- 
lenge for  causey  if  seasonably  made,  when  drawn  the  second 
time  after  having  already  served  within  the  statutory  period. 

Furthermore  the  record  shows  the  presence  of  the  defendant 
in  open  court  during  the  empaneling  of  the  grand  jury,  and  the 
tender  of  the  jury  to  him  by  the  court  for  examination  and 
challenge;  a  privilege  of  which  th^  defendant  did  not  avail  him- 
self, though  another  prisoner,  John  Mulkey,  on  that  occasion 
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did  challenge  a  jnror  named    Warren.     Section    6663,    Snyders 
Comp.  Laws  of  Okla.  provides  as  follows: 

"Neither  the  state,  nor  a  person  held  to  answer  a  cliarge  for 
a  public  offense,  can  take  advantage  of  any  objection  to  the 
panel  or  to  an  individual  grand  juror  unless  it  be  by  challenge, 
and  before  the  grand  jury  is  sworn,  except  that  after  the  grand 
jury  is  sworn,  and  before  the  indictment  is  found,  tho  eoiirt 
may,  in  its  discretion,  upon  a  good  cause  shown,  receive  and 
allow  a  challenge." 

If  the  defendant  should  succeed  in  having  this  indicttiicnt 
set  aside  on  account  of  an  objection  to  the  juror  Whittington, 
then  he  would  be  taking  advantage  of  an  objection  to  this  in- 
dividual juror,  not  only  after  the  grand  jury  was  sworn,  but  also 
after  the  indictment  had  been  returned,  a  thing  absolutely  pro- 
hibited by  the  statute.  This  he  cannot  do.  F)taie  v.  Pierce,  ^0 
Towa,  506,  58  N.  W.  891;  State  v.  Oxbls,  39  Iowa,  318;  Slate 
V.  HaH,  29  Iowa,  268;  Dixon  v.  State.  74  Miss.  271;  State  v. 
Wrlch,  33  Mo.  33:  State  v,  F  off  man,  71  N.  J.  L.  285.  .58  Atl. 
1012;  Carter  v.  State  (Tex.)  46  S.  W.  236,  48  S.  W.  504;  Bar- 
her  V,  State  (Tex.)  46  S.  W.  233. 

Also  the  motion  to  set  aside  the  indictment  does  not  state 
that  Whittington's  alleged  incompetency  was  unMnown  to  the 
defendant  at  the  time  the  jury  was  empaneled,  nor  was  any  evi- 
dence adduced  on  the  hearing  to  that  effect.  As  the  fact  that 
such  incompetency  was  or  was  not  known  to  the  defendant  was 
a  fact  peculiarly  within  the  defendant's  own  knowledge,  then 
even  in  the  absence  of  the  above  statute,  it  was  incumbent  on  the 
defendant,  since  he  was  present  at  the  empaneling  of  the  jury,  to 
aver  and  prove  such  want  of  knowledge  on  his  part.  In  tlie 
absence  of  such  averment  and  such  proof,  even  if  we  had  no  srcli 
statute  as  the  sections  quoted  above,  the  indictment  would  not  be 
set  aside.  Musick  v.  People,  40  111.  268;  State  v.  Howard,  10 
Iowa,  101;  Patrick  v.  State,  16  Neb.  330,  20  N.  W.  121.  In 
Rich  case,  the  presumption  being  in  favor  of  the  legality  and 
regularity  of  the  proceeding,  the  defendant  would  be  presumed 
to  have  known  the  facts;  and  the  law  would  deny  him  the  right 
to  flit  silently  by  and  fail  and  refuse    to    make    his    objection 
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known  until  after  the  indictment  wae  returned,  and  then  attack 
it  with  a  motion  to  quash.  But  under  the  two  sections  of  the 
statutes  already  quoted  the  defendant's  knowledge  or  want  of 
knowledge  is  wholly  immaterial^  and  in  so  far  as  we  have  been 
able  to  ascertain,  has  been  so  held  by  every  court  which  has  been 
called  upon  to  construe  a  statute  of  similar  import.  The  court 
committed  no  error  therefore  in  overruling  the  motion  to  set 
aside  the  indictment  on  this  ground. 

*  In  his  fourth  assignment  of  error  the  defendant  complains 
that  the  court  erred  in  refusing  to  set  aside  the  indictment,  be- 
cause one  J.  T.  Coleman,  who  was  not  a  member  of  the  grand 
jury  and  who,  as  the  defendant  says,  was  not  the  county  attor- 
ney of  Carter  County,  was  present  in  the  grand  jury  room  while 
the  grand  jury  were  investigating  the  charge  against  the  de- 
fendant. 

From  the  evidence  introduced  it  appears  that  Coleman  was 
present  during  the  taking  of  testimony  by  the  grand  jury  in  this 
ease;  that  he  was  not  present  while  the  jury  were  deliberating  or 
voting  upon  the  matter  of  finding  an  indictment;  that  he  was  at 
that  time  deputy  county  attorney  of  that  county,  and  that  his 
appointment  was  a  matter  of  record  in  the  county  clerk's  office 
in  that  county. 

The  defendant  does  not  attack  the  legality  of  Coleman's 
appointment;  but  contends  first,  that  under  the  statute  no  of- 
ficer except  tlie  county  attorney  himself  may  be  present  at  the 
taking  of  testimony  before  the  grand  jury,  and  that  the  deputy 
county  attorney  is  excluded;  and  second,  that  Coleman  was  a 
member  of  the  Law  and  Order  League,  prejudiced  against  the 
defendant,  and  intent  upon  his  prosecution. 

Section  6683,  Snyder's  Comp.  Laws  of  Okla.,  provides: 

^'The  grand  jury  may  at  all  reasonable  times  ask  the  ad- 
vice of  the  court  or  of  the  district  (county)  attorney.  The  dis- 
trict (county)  attorney  may  at  all  times  appear  before  the  grand 
jury  for  the  purpose  of  giving  information  or  advice  relative  to 
any  matter  cognizable  before  them  and  may  interrogate  wit- 
nesses before  them  whenever  he  thinks  it  necessary,  but  no  other 
person  is  permitted  to  be  present  during  their  sessions  except  the 
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members  and  a  witness  actually  under  examination,  and  no  per- 
son whomsoever  must  be  permitted  to  be  present  during  the  ex- 
pression of  their  opinions  or  the  giving  of  their  votes  upon  any 
matter  before  them/^ 

Section  1602  of  Snyder's  Comp.  Laws,  however,  makes  it 
the  specific  duty  of  the  county  attorney  to  attend  upon  the 
grand  jury  for  the  purpose  of  examining  witnesses  in  their  pres- 
ence; and  the  following  section,  1603,  provides  in  express  terms 
that  the  county  attorney  may  appoint  a  deputy  or  deputies  to 
perform  the  duties  devolving  on  such  county  attorney.  Con- 
struing section  6683  in  connection  with  sections  1602  and  1603, 
we  hold  that  the  words  ^'district  (county)  attorney"  include  the 
lawfully  appointed  deputy  or  deputies  of  the  county  attorney, 
and  that  such  deputy  or  deputies  may  perform  the  same  duties  be- 
fore the  grand  jury  that  the  county  attorney  himself  may  per- 
form. Regent  v.  People,  96  111.  App.  189;  Shattuch  v.  State, 
11  Ind.  473;  State  v.  Fertig,  98  Iowa,  139,  67  N.  W.  87;  Frank- 
Im  V.  Com.,  105  Ky.  237,  48  S.  W.  986. 

Furthermore  our  statute  makes  provision  for  setting  aside 
an  indictment  on  account  of  the  presence  of  an  unauthorized 
person  before  the  grand  jury  only  when  such  person  was  present 
when  the  jury  were  voting  upon  the  question  of  returning  an  in- 
dictment. Section  6738,  Snyder's  Comp.  Laws  Okla.  And 
while  we  are  not  called  upon  to  decide  the  point,  and  do  not 
decide  it,  yet  there  are  numerous  respectable  authorities  holding 
that  the  presence  of  a  stranger  or  unauthorized  person  in  the 
grand  jury  room  only  while  testimony  is  being  taken,  and  not 
while  the  jury  are  voting  or  deliberating,  will  not  invalidate  the 
indictment,  unless  it  is  shown  that  the  accused  was  thereby 
prejudiced  in  some  substantial  right.  Bennett  v.  State,  62  Ark. 
516,  36  S.  W.  947;  State  v.  Bates,  148  Ind.  610,  48  J^.  E.  2; 
State  V,  Bacon,  77  Miss.  366,  27  So.  563;  State  v,  Justus,  11 
Oreg.  178,  8  Pac.  337;  Mason  v.  State  (Tex.)  81  S.  W.  718; 
State  V,  Brewster,  70  Vt.  341,  40  Atl.  1037,  42  L.  R.  A.  414; 
State  V.  Wood,  112  Iowa,  484,  84  N.  W.  503;  Wilson  v.  State, 
41  Tex.  Cr.  115,  51  S.  W.  916. 
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As  to  the  second  objection  to  Coleman's  presence  in  the 
grand  jury  room,  we  have  already  held  that  membership  in  a 
law  and  order  league  did  not  disqualify  the  grand  juror  Whit- 
tington,  and  it  would  be  peculiar  if  such  membership  disquali- 
fied a  public  prosecutor.  We  find  no  evidence*  of  any  personal 
animosity  on  the  part  of  Coleman  against  the  defendant;  and  if 
he  was  intent  upon  prosecuting  the  defendant,  as  contended, 
then  his  intentions  were  only  in  harmony  with  his  duty.  Xo 
misconduct  on  the  part  of  Coleman  is  alleged  or  shown,  nor  did 
the  defendant  aver  or  prove  that  his  rights  were  prejudiced  in 
the  least  by  any  act  of  Coleman's.  We  sustain  the  lower  court 
upon  this  assignment  of  error. 

The  fifth  assignment  of  error  is  that  the  court  erred  in 
overruling  the  defendant's  motion  to  set  aside  the  indictment 
because  the  grand  jury  was  permitted  to  leave  the  jury  room  and 
go  to  a  sanitarium,  some  three  or  four  blocks  away,  to  examine 
a  witness. 

The  case-made  shows  that  the  grand  jury,  under  the  in- 
structions of  the  court,  went  to  a  sanitarium  to  take  the  testi- 
mony of  one  witness.  The  record  does  not  show  who  the  wit- 
ness was,  whether  or  not  his  testimony  was  in  fact  taken,  why 
he  could  not  attend  before  the  grand  jury,  or  to  what  case  the 
testimony  of  the  witness  pertained.  That  act  of  the  grand  jury 
stands  in  the  record  as  an  isolated  fact,  unconnected  with  this 
case  by  even  a  modicum  of  evidence  either  direct  or  circumstan- 
tial. There  are  no  doubt  occasions  on  which  the  grand  jury, 
ex  necessitate,  may  by  permission  and  under  proper  instructions 
of  the  court,  leave  their  jury  room  and  go  to  some  nearby  place 
at  the  county  seat  for  the  purpose  of  taking  the  testimony  of  a 
witness  whose  condition  is  such  as  to  preclude  his  appearance  in 
the  jury  room.  The  location  of  the  grand  jury  room  is  not 
fixed  by  law.  That  question  calls  for  no  consideration  here, 
however,  for  the  reason  that  such  act  of  the  grand  jury  is  not 
shown  to  have  had  any  connection  with  the  investigation  of  the 
charge  against  this  defendant,  and  the  defendant  is  not  shown 
to  have  been  injured  thereby. 
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The  next  contention  is  that  the  court  erred  in  overruling 
the  defendant's  demurrer  to  the  indictment.  It  is  urged  that 
the  indictment  is  insuflBcient  first,  because  it  does  not  allege 
that  the  killing  was  done  without  authority  of  law,  though  it 
alleges  that  it  was  done  unlawfully;  second,  beciause  it  doeq 
not  allege  that  Luther  Ford,  the  deceased,  was  a  human  being; 
and  third,  because  the  killing  of  the  deceased  is  alleged  to  have 
been  done  in  an  attempt  by  the  defendant  to  kill  one  William 
Ballew,  and  the  indictment  does  not  allege  that  the  defendant 
made  an  assault  upon  William  Ballew. 

Murder  is  defined  by  our  statutes  to  be  the  killing  of  one 
humaji  being  by  another,  without  authority  of  law,  and  with 
a  premeditated  design  to  effect  the  death  of  the  person  killed 
or  of  any  other  human  being.  An  indictment  for  murder  there- 
fore, to  be  sufficient,  must  contain  an  allegation  that  the  killmg 
was  done  without  authority  of  law.  But  the  pleader  in  framing 
the  indictment  is  not  required  to  use  the  exact  language  used 
by  the  statute  in  defining  the  offense;  while  it  is  better  and 
safer  to  do  so,  yet  the  use  of  any  other  language  equivalent  in 
effect  and  meaning  is  sufficient.  Walcher  v.  Territory,  18  Okla. 
528.  We  hold  that  the  word  unlawfvlly  as  used  in  this  in- 
dictment is  the  full  equivalent  in  effect  and  meaning  of  the 
phrase,  without  authority  of  law.  If  an  act  is  done  unlaw- 
fully, it  cannot  be  said  to  have  the  authority  and  sanction  of 
the  law;  on  the  contrary  it  is  done  not  only  without  authority, 
but  in  direct  violation,  of  law  and  is  an  unlawful  act.  What 
the  law  does  not  prohibit,  however,  is  permitted,  and  is  there- 
fore not  unlawful.  So  an  unlawful  act  can  be  only  a  prohibited 
act,  an  act  forbidden  by  law,  an  act  done  without  authority 
of  law. 

As  to  the  second  proposition,  if  it  was  necessary  to  allege 
in  the  indictment  that  the  deceased  was  a  human  being,  then 
the  indictment  is  defective  indeed;  for  in  such  case  and  by  the 
same  reasoning  it  was  also  necessary  to  allege  that  the  defendant  and 
Ballew  were  human  beings,  because  murder  could  have  been  com- 
mitted in  this  case  only  by  one  human  being  killing  another  hu- 
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man  being  being  in  an  unlawful  attempt  to  kill  a  third  human 
being.  Inasmuch  as  the  word  murder,  however,  implies  funda- 
mentally the  killing  of  one  human  being  by  another,  and  as 
the  indictment  alleges  that  the  defendant  did  "kill  and  murder 
one  Luther  Ford,'^  the  law  presumes  all  parties  mentioned  to 
have  been  human  beings,  and  there  was  no  necessity  for  alleg- 
ing it  in  the  indictment.  People  v.  McNulty,  93  Cal.  427.  26 
Pac.  597,  29  Pac.  61 ;  Cremar  v.  People,  30  Col.  363,  70  Pac. 
416;  Baker  v.  State,  121  Ga.  692,  49  S.  E,  782;  Sutherland  v. 
State,  121  Ga.  591,  49  S.  E.  781;  KirJckam  v.  People,  170  111. 
9,  48  N.  E.  465;  Merrick  v.  State,  63  Ind.  327;  State  v.  Stan- 
ley, 33   Iowa   526. 

Nor  do  we  find  any  merit  in  defendants  third  cantention 
upon  the  insuflBciency  of  the  indictment;  namely,  that  it  was 
necessary  to  charge  an  assault  by  the  defendant  upon  Ballcw. 
By  the  express  terms  of  our  statute  the  unlawful  killing  of  a 
human  being  committed  with  a  premeditated  derign  to  eflPect 
his  death,  or  with  a  premeditated  design  to  effect  the  death 
of  any  other  person,  is  murder.  Certainly  this  definition  will 
cover  a  case  where  one  person  unlawfully  assaults  another 
with  a  premeditated  design  to  kill  him,  and  in  the  affray 
kills  a  third  person.  But  it  is  not  limited  in  its  application  to 
that  character  of  case  alone.  Suppose  that  A  in  the  night  time 
lies  in  wait  for  the  purpose  of  killing  B  as  the  latter  passes  by ; 
C  comes  along,  and  A  mistaking  him  in  the  darkness  ^or  B, 
shoots  C  and  kills  him,  but  with  the  premeditated  design  to 
kill  B.  Would  not  that  be  murder?  And  yet  no  assault  was 
committed  upon  B;  he  may  have  been  miles  away.  It  is  true 
that  in  such  case  an  indictment  charging  the  homicide  to  have 
been  committed  with  a  premeditated  design  to  kill  0  would 
be  good,  and  under  the  doctrine  of  inxplied  malice  would  be 
sustained  by  proof  of  the  actual  facts.  But  if  the  prosecution 
knew  the  facts  and  alleged  them,  A's  actual  and  premeditated  design 
to  kill  B,  and  his  assault  upon  and  slaying  of  C  with  such  pre- 
meditated design  to  kill  B,  would  any  one  say  that  such  indictment 
was  not  good,  and  that  proof  of  the  facts  thus  alleged  would  not 
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support  a  conviction?  Of  course  there  can  be  no  murder  with- 
out an  assault.  But  the  firing  of  the  fatal  shot,  the  striking  of  the 
fatal  blow,  the  administering  of  the  poison,  all  constitute  not  only 
an  assault  but  also  a  battery.  Necessarily  therefore  an  assault  upon 
the  deceased  is  charged  in  the  very  allegation  of  the  infliction  of  the 
fatal  wound.  And  an  indictment  which  charges  the  shooting  and 
killing  of  the  deceased,  and  alleges  that  the  same  was  done  without 
authority  of  law  and  with  a  premeditated  design  to  kill  another 
person,  naming  him,  fulfills  the  requirem^ts  of  the  statute; and 
if  those  allegations  are  sustained  by  the  proof,  a  conviction  there- 
under must  stand.  The  indictment  in  this  case  charges  the  offense 
substantially  in  the  language  of  the  statute,  and  is  sufficient. 

The  court  gave  the  jury  the  following  instruction. 

^*You  are  instructed  that  if  you  convict  the  defendant,  you 
can  only  convict  him  on  one  count  of  the  indictment,  and  it  will  be 
your  duty  to  say  by  your  verdict  on  which  count  you  convict."  , 

The  defendant  in  his  seventh  assignement  of  error  complains 
of  this  instruction,  and  says  that  the  expression,  "if  you  convict 
the  defendant,"  carries  the  inference  that  the  court  desired  a  con- 
viction. But  we  are  unable  to  perceive  how  such  an  inference  could 
possibly  be  extorted  from  those  words.  There  is  no  such  require- 
ment of  law,  however,  as  that  stated  in  this  instruction ;  for  where 
a  conviction  is  had  upon  an  indictment  containing  more  than  one 
count,  but  each  count  charging  the  same  offense  in  a  different  form, 
as  does  this  indictment,  the  law  does  not  require  that  the  jury 
state  in  their  verdict  upon  which  count  the  conviction  is  had.  In 
such  case  a  general  verdict  of  guilfy  or  not  guilty  and,  if  guilty, 
stating  the  degree  of  the  crime  where  it  is  distinguished  into  de- 
grees, is  all  that  is  required.  The  rule  is  otherwise,  however,  where 
,  the  same  act  constitutes  two  or  more  different  offenses,  and  such 
different  offenses  are  charged  in  separate  counts  of  the  same  in- 
dictment. In  the  latter  case  the  verdict  should  state  upon  which 
count  the  defendant  is  convicted  for  the  purpose  of  showing  the 
crime  of  which  he  is  convicted.  But  no  injury  results  to  the  de- 
fendant where  the  court  on  an  indictment  charging  the  same  of- 
fense in  different  counts,  requires  that  the  verdict  state  the  count 
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upon   which  the   conviction   is  had;   and   the   error,   if   any,   is 
harmlesB. 

The  defendant  makes  the  same  complaint  of  the  tenth  instmc- 
tion  in  which  the  court  told  the  jury,  "if  you  find  the  defendant 
guilty  of  murder,  you  will  assesB  his  punishment  at,  etc.  *  *  *"  It 
k  hard  to  believe  that  this  assignment  is  urged  seriously.  The 
use  of  the  expression,  *^if  you  find  the  defendant  guilty,"  does  not 
indicate  in  the  slightest  degree  any  belief,  opinion  or  desire  in  the 
mind  of  the  court  one  way  or  the  other  as  to  what  the  verdict  of 
the  jury  should  be. 

Lastly  the  defendant  says  that  the  court  erred  in  failing  to 
give  the  jury  a  clear,  accurate  and  concise  definition  of  premed- 
itated design  and  of  the  term  without  authority  of  law. 

The  court  in  his  seventh  instruction  defined  premeditated  de- 
sign as  follows : 

"*^A  design  to  effect  death  is  premeditated  within  the  meaning 
of  the  law  if  the  intention  to  take  life  is  deliberately  formed  in  the 
mind  before  the  act  is  done  which  results  in  death,  no  matter  for 
how  short  a  time.  It  may  be  formed  instantly  before  committing 
the  act  by  which  it  is  carried  into  execution.'* 

The  defendant  has  pointed  out  no  feature  wherein  this  defini- 
tion lacks  clearness,  accuracy  or  conciseness,  and  we  hold  it  suffic- 
ient, especially  in  the  absence  of  any  request  to  the  trial  court  that 
it  be  amplified. 

The  court  did  not  in  direct  terms  define  to  the  jury  the  ex- 
pression without  authority  of  law  as  used  in  the  definition  of  mur- 
der, but  in  instructions  of  which  the  defendant  does  not  complain 
the  court  defined  both  justifiable  and  excusable  homicide,  and  sub- 
mitted those  issues  to  the  jury.  Every  homicide  committed  with- 
out legal  justification  or  legal  excuse  is  committed  without  authority 
of  law ;  the  court  properly  stated  to  the  jury  what  constituted  legal 
excuse  and  legal  justification,  and  the  instructions  as  a  whole 
convey  a  correct  understanding  to  any  intelligent  mind  of  what  is 
meant  by  the  expression,  "without  authority  of  law.''  Furthermore, 
the  record  shows  no  request  on  the  part  of  the  defendant  for  an 
instruction  defining  this  terra,  no  exception  to  the  failure  of  the 


Digitized  by  VnOOQ IC 


FoosHEE  V.  State.  683 


Opinion   of  the   Court. 


court  to  define  it;  and  the  matter  is  not  mentioned  in  defendant's 
motion  for  new  trial.  Even  if  error  had  been  committed  in  that 
respect  therefore,  under  the  state  of  the  record  this  court  would 
not  reverse  on  that  ground. 

This  disposes  of  all  of  the  defendant's  assignments  of  en  or, 
and  requires  an  affirmance  of  the  judgment  below. 

There  is  one  matter,  however,  to  which  we  think  attention 
should  be  called  in  an  admonitory  way,  and  that  is  the  17th  in- 
struction given  by  the  court.    Tt  is  as  follows : 

^Tou  are  instructed  that  it  is  the  opinion  of  the  court  that 
there  is  no  proof  in  the  case  justifying  a  conviction  of  the  de- 
fendant of  manslaughter  in  the  second  degree,  that  your  verdict 
should  be  either  gnilty  of  murder,  manslai^ghter  in  the  first  de- 
gree or  not  guilty;  but  notwithstanding  this  opinion  of  the  court, 
you  may  if  on  your  oaths  you  believe  the  defendant  guilty  of  man- 
slaughter in  the  second  degree,  convict  him  of  that  crime." 

We  disapprove  this  instruction.  If  there  was  no  evi- 
dence introduced  on  either  side  tending  to  show  that  the  homi- 
cide was  manslaughter  in  the  second  degree,  if  under  the  evidence 
adduced  the  court  could  say  as  a  matter  of  law  that  the  defendant 
was  either  guilty  of  murder  or  manslaughter  in  the  first  degree, 
or  else  was  innocent,  then  he  should  not  have  submitted  to  the 
jury  the  question  of  manslaughter  in  the  second  degree  at  all. 
New  V.  Territory,  12  Okla.  172,  70  Pac.  198;  Robinson  v.  Terri- 
iory,  16  Okla.  241,  85  Pac.  451 ;  Regnier  v.  Territory,  15  Okla. 
652,  82  Pac.  509.  On  the  other  hand,  if  the  evidence  in  any 
manner  justified  the  submission  to  the  jury  of  the  defendant's 
guilt  or  innocence  of  manslaughter  in  the  second  degree,  then  cer- 
tainly it  was  error  for  the  court  to  charge  upon  the  weight  of  the 
evidence  by  informing  the  jury  that  in  the  opinion  of  the  court  the 
evidence  did  not  warrant  a  conviction  for  that  crime.  In  such  case 
a  jury  might  thereby  be  influenced  to  convict  a  defendant  of  one  of 
the  higher  degrees  of  homicide,  when  otherwise  they  would  find 
him  guilty  only  of  manslaughter  in  the  second  degree.  Another 
vice  in  this  instruction  is  the  fact  that  it  does  not  require  the  jury 
to  find  the  defendant's  guilt  of  the  ofl!ense  beyond  a  reasonable 
doubt  to  warrant  a  conviction. 
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The  giving  of  this  instruction,  however,  was  not  excepted  to; 
it  was  not  mentioned  in  the  motion  for  a  new  trial,  and  has  not 
been  assigned  or  urged  as  error  here.  Xone  of  the  evidence  taken  in 
the  case  was  incorporated  in  the  case-made  except  that  introduced 
in  support  of  the  motion  to  set  aside  the  indictment.  So  we  know 
nothing  about  the  issues  made  by  the  evidence.  If  in  fact  the  evi- 
dence did  not  warrant  the  submission  of  manslaughter  in  the  sec- 
ond degree  to  the  jury,  then  the  instruction  was  harmless;  a^d 
from  the  defendant's  acquiescence  in  the  court's  action,  we  presume 
that  to  have  been  the  case.  As  the  record  stands,  the  giving  of 
that  instruction  is  not  reviewable  here  as  a  ground  for  reversal ;  but 
we  have  thought  it  proper  to  express  our  opinion  in  regard  to  it 
to  the  end  that  future  error  may  be  avoided. 

The  judgment  of  the  lower  court  will  therefore  be  affirmed. 

FTJRMAN,  Presiding  Judge,  and  DOYLE,  Judge,  concur. 


PiM  Boyd  v.  State. 

No.  A-444.     Opinion  Filed   April  26,  1910. 

(108   Par.  431.) 

1  ABATEMENT — D««th   of   D«f«nd«nt.    In   a   criminal   action,   tho 

purpose  of  the  proceedlnsr  being  to  punish  the  defendant  In  per- 
son, the  action  must  necessarily  abate  upon  his  death. 

2.         FINES — D«ath  of   Defendant  —  Abat«nfi«nt  of   Prosecution.       A 

Judgment  of  conviction  against  a  defendant  pending  on  appeal 
to  the  Criminal  Court  of  Appeals  Is  abated  by  the  death  of  the 
defendant,  and  cannot  be  enforced  against  his  personal  represen- 
tative. 

(Syllabus  by  the  Court.) 

Appeal  from  PoUawaiomie  Coimty  Court;  E,  D.  Reasor,  Judge. 

Pim  Boyd  was  convicted  of  an  illegal  sale  of  liquor,  and  brings 
error.     Order  that  the  proceedings  abate. 
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T.  0.  CutUp,  for  plaintiff  in  error. 
Fred  S.  Caldwell  for  the  State. 

DOYLE,  Judge.  Plaintiff  in  error  was  convicted  in  the 
county  court  of  Pottawatomie  county  for  a  violation  of  the  pro- 
hibition law  and  sentenced  to  pay  a  fine  of  $200  and  costs  and 
he  confined  for  30  days  in  the  county  jail,  and,  failing  to  pay  said 
fine  and  costs,  that  he  be  further  so  confined  one  day  for  each 
dollar  thereof.  Prom  which  judgment  he  appealed  by  filing  in  this 
court  November  25,  1909,  his  petition  in  error  with  case-made 
attached. 

Since  the  appeal  was  taken,  and  before  the  final  submission  of 
the  cause,  to  wit,  February  22,  1910,  he  departed  this  life.  His 
death  having  been  suggested,  the  proceedings  abate,  and  no  de- 
cision upon  the  merits  of  the  appeal  will  be  rendered.  A  civil 
action  does  not  abate  by  the  death  of  a  party  if  the  cause  of  ac- 
tion survive  or  continue,  but  in  a  criminal  action  the  sole  pur- 
pose of  the  proceedings  is  to  enforce  the  criminal  law  and  punish 
the  person  found  guilty  of  a  violation  thereof.  The  personal  repre- 
sentative of  the  deceased  is  not  responsible  for  the  alleged  viola- 
tion of  the  law  by  the  defendant  during  his  lifetime,  and  cannot 
be  required  to  satisfy  the  judgment  rendered  against  him.  It  is 
only  the  person  adjudged  guilty  who  can  be  punished,  and  a  judg- 
ment cannot  be  enforced  when  the  only,  subject  matter  upon  which 
it  can  operate  has  ceased  to  exist.  O'SvIii/vam  v.  People,  144  111. 
604,  32  N.  E.  192,  20  L.  R.  A.  143;  Herringion  v.  State,  53  Qa. 
552.  In  each  of  these  cases  the  defendant  died  after  the  cause  had 
been  submitted  to  the  appellate  court  for  decision,  and  the  right 
to  continue  them  in  the  name  of  a  personal  representative  of  the 
deceased  was  denied;  the  courts  refusing  to  proceed  further  in 
the  matter  or  pronounce  any  decision  in  the  case. 

In  the  case  of  March  v.  State,  5  Tex.  App.  450,  the  court  said : 

"We  are  of  opinion,  then,  that  in  a  criminal  prosecution, 
when  the  accused  has  taken  an  appeal  in  the  niManner  prescribed 
by  law,  the  proceeding  is  still  pending  and  undetermined  until  the 
appeal  shall  have  been  decided ;  and  that,  in  case  the  appellant  die 
whilst  the  appeal  is  pending  and  undetermined,  the  prosecutiop 
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or  the  criminal  action  does  not  survive,  but,  on  the  death  of  the 
appellant  pending  the  appeal,  the  posecution  abate?  in  toio,  wliat- 
ever  be  the  judgment  appealed  from." 

In  a  criminal  action  the  purpose  of  the  proceeding  being  to 
punish  the  defendant  in  person,  the  action  must  necessarily  abat^ 
upon  his  death. 

It  ifi  therefore  considered  that  the  proceedings  in  this  action 
do  abate,  and  it  is  so  ordered. 

FURMAN,  Pkesiding  Judge,  and  RICHARDSON,  Judge. 
concur. 


TiLLiE  Hill  v.  State. 

No.  A-510.     Opinion  Filed  May  4,   1910. 

(109   Pac.   291.) 

JURY — Number  of  Jurors— County  Courtt — Superior  Courts.  The 
superior  courts  created  toy  Act  approved  March  6.  1909.  are  not 
county  courts  as  the  latter  term  is  used  in  sec.  19,  art.  2  of  the 
Const.,  even  when  exercising  Jurisdiction  concurrent  with  the 
county  courts. 

SAME.  Under  sec.  19,  art.  2  of  Const,  of  Okla.,  a  jury  for  the 
trial  of  all  civil  and  criminal  cases  in  the  superior  courts,  cre- 
ated by  Act  approved  March  6,  1909,  Cart  4,  chap.  24  of  Snyder's 
Com  p.  Laws  of  Okla.)  consists  of  twelve  men,  and  that  portion 
of  section  1970  of  Snyder's  Comp.  Laws  of  Okla.,  providing  for 
the  trial  of  misdemeanors  in  the  "superior  courts  before  a  jury  of 
six  men,  is  unconstitutional  and  void. 

INTOXICATING  LIQUORr-Potsession  With  Intent  to  S«II— Evi- 
d«noe-— Oth«r  Offenses.  In  a  prosecution  for  having  in  posses- 
sion prohibited  liquor  with  intent  to  sell  the  same,  evidence  of 
unlawful  sales  previously  made  by  the  defendant  is  competent 
as  a  circumstance   tending  to  show  the   Intent  to   sell.  . 

SAME — Instructions.  In  a  prosecution  for  having  in  possession 
prohibited  liquor  with  intent  to  sell  the  same,  evidence  of  prior 
■ales  made  by  the  defendant  by  leaving  a  hottle  of  liquor  on  a 
table  for  the  purchaser,  which  the  latter  takes,  himself  deposit- 
ing and  leaving  on  the  table  the  purchase  price  thereof,  Is  com- 
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petent  as  bearing  upon  the  question  of  the  defendant's  Intent  to 
sell  the  liquor  in  possession;  and  in  such  case  an  instruction  to 
the  jury  as  to  what  constitutes  a  sale  made  by  trick,  artifice  or 
subterfuge..  Is  not  improper. 

5.  SAME — Instructions — Sale  by  Trick  op  Subterfug*.  An  instruc- 
tion that,  "By  trick,  artifice  or  subterfuge  Is  meant  that  al- 
though the  liquors  are  not  handed  to  the  buyer  or  the  money 
handed  directly  to  the  seller,  if  such  money  is  deposited  In  a 
place  which  Is  accessible  to  the  seller,  such  trick,  artifice,  or 
subterfuge  would  constitute  a  sale,"  Is  erroneous  for  the  reason 
that  It  omits  a  necessary  Ingredient  of  the  sale,  to-wit,  deliver- 
ing the  liquor  to  the  purchaser  or  placing  It  In  a  place  where 
the  purchaser  gets  It. 

6.  SAME — Instructions — Saiss  by  Agsnt.  An  Instruction  that,  *'If 
you  find  from  the  evidence  that  the  whole  course  of  defendant's 
business  Is  unlawful,  or  that  she  kept  liquors  for  sale  in  viola- 
tion of  law,  you  are  instructed  that  she  would  be  re8ponsU)le  for 
any  sales  by  her  servants  or  agents,  whether  or  not  she  knew 
of  the  particular  sale  or  consented  thereto,  and  no  matter  what 
her  orders  to  them  may  have  been,"  is  erroneous  for  not  limit- 
ing the  unlawful  character  of  the  defendant's  'business  to  vio- 
lations to  the  prohiibltlon   laws. 

CSyllabus  by  the  Court.) 

A  ppeal  from  Superior  Court,  Logan  County;  J,  M.  Swndlin,  Judges 

The  county  attorney  of  Logan  County  filed  in  the  Superior 
Court  of  that  county  an  information  against  Tillie  Hill  charging 
her  with  the  offense  of  unlawfully  having  in  her  possession  certain 
spirituous,  fermented  and  malt  liquors  with  the  intent  on  her  part 
to  violate  section  1,  article  3,  chapter  69  of  the  Session  Laws  of 
1907-8,  by  selling  said  liquors.  When  the  cause  was  called  for 
trial  she  demanded  a  jury  of  twelve  men,  which  was  overruled 
and  she  excepted.  She  was  placed  on  trial  before  a  jury  of  only 
six  men,  who  found  her  guilty,  and  the  court  assessed  her  punish- 
ment at  imprisonment  for  thirty  days  and  a  fine  of  $200.00.  She 
filed  a  motion  for  a  new  trial,  which  was  heard  and  overruled, 
and  she  appeals.    Reversed  and  remanded. 

John  11.  Burford  and  Frank  B.  Burford,  for  plaintiff  in  error. 
— On  question  of  number  of  jurors  in  superior  court:  People  v. 
Luly,  56  Mich.  551 ;  Jackson  v,  Coates,  6  A.  &  E.  Enc.  L.  1048, 
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and  cases  cited ;  People  v.  Draper,  15  N.  Y.  543 ;  Epping  v.  City 
of  Columbus,  117  Ga.  263;  Rhodes  v.  Weldy,  46  Ohio  St.  234; 
Jones  r.  DuBois,  16  N.  J.  L.  293 ;  Pitte  v,  Shipley,  46  Cal.  160. 

Fred  S.  Caldwell,  for  the  State.  Xo  brief  reached  the  re- 
porter. 

RICHARDSON",  Judge.  The  question  of  paramount  impor- 
tance in  this  case  is  whether  a  defendant,  over  his  objection,  can 
be  lawfully  placed  upon  trial  in  the  superior  court  for  a  misde- 
meanor before  a  jury  composed  of  only  six  men.  We  are  compelled 
tc  answer  the  question  in  the  negative. 

Section  19  of  article  2  of  our  Constitution  provides: 

"The  right  of  trial  by  jury  shall  be  and  remain  inviolate,  and 
a  jury  for  the  trial  of  civil  and  criminal  cases  in  courts  of  record, 
other  than  county  courts,  shall  consist  of  twelve  men;  but  in  coun- 
ty courts  and  courts  not  of  record  a  jury  shall  consist  of  six  men." 

In  addition  to  the  district  and  county  courts  specially  created 
by  our  Constitution,  the  Legislature  of  this  state  by  act  approved 
March  6,  1909,  created  in  every  county  in  this  state  having  a  pop- 
ulation of  30,000  or  more,  and  having  a  city  therein  with  a  pop- 
ulation of  8,000  or  more,  a  court  known  as  the  superior  court  of 
such  county,  and  bestowed  upbn  it  general  civil  and  criminal  juris- 
diction coextensive  with  the  county.  It  gave  to  such  court  juris- 
diction concurrent  with  the  district  court  in  all  proceedings,  causes 
and  matters  whatsoever,  and  jurisdiction  concurrent  with  the  coun- 
ty court  in  all  civil  and  criminal  matters,  except  matters  of  pro- 
bate. It  provided  for  a  clerk,  seal  and  records  for  said  court,  and 
by  express  terms  made  it  a  court  of  record.  The  act  contained 
this  further  provision: 

"Juries  in  said  court  shall  be  composed  of  the  same  number 
of  men  of  the  same  qualifications  as  in  the  district  court,  and  all 
laws  relative  to  juries  and  jurors  for  district  courts  shall  be,  and 
are  hereby  made  applicable  to  the  said  superior  courts:  Provided, 
however,  that  all  misdemeanor  cases  shall  be  tried  by  a  jury  of  six 
men,  instead  of  twelve,  to  be  selected  the  same  as  juries  in  the  dis- 
trict courts."     (Snyder's  Comp.  Laws  of  Okla.,  art.  4,  chap.  24.) 

There  appears  to  us  but  little  room  for  argument  upon  this 
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question.  If  it  bfe  eonceded  that  the  superior  cfourts  are  "courts 
of  record  other  than  county  courts/'  then  alt  debatable  ground  dis- 
appears; and  after  a  statement  of  that  conceded  fact  as  the  prem- 
ise, nothing  remains  to  be  done  but  to  substitute  in  the  consti- 
tutional provision  the  term  "superior  courts'*  for  its  equivalent 
expression,  "courts  of  record  other  than  county  courts",  and  the 
conclusion  inevitably  follows  that  therefore  by  the  mandate  of  the 
Constitution  a  jury  for  the  trial  of  civil  and  criminal  cases  in  the 
superior  courts  shall  consist  of  twelve  men. 

Counsel  for  the  state,  however,  does  not  concede  that  the 
superior  courts  are  courts  other  than  county  courts;  on  the  con- 
trary he  insists  that  whenever  the  superior  courts  are  exercising 
jurisdiction  concurrent  with  the  county  courts,  they  are  county 
courts  within  the  meaning  of  the  Constitution.  This  then  being 
the  question,  it  might  be  well  to  define  our  terms  before  we  pro- 
ceed further.  What  is  meant  by  the  term  "county  courts"  as  used 
in  this  section  of  the  Constitution?  Does  that  term  refer  to  that 
certain  court,  created  in  and  far  each  county,  defined,  described  and 
its  jurisdiction  granted  and  limited  by  sections  11  to  17  inclusive 
of  article  7  of  the  Constitution?  Or  is  it  used  to  designate  a  class 
of  courts  so  known  and  denominated  because  their  jurisdiction  is 
limited  by  the  geographical  boundaries  of  the  county  ?  If  this  last 
is  true,  then  how  many  county  courts  are  there  in  Logan  Coointy  ? 
There  is  the  District  Court  of  Logan  County,  the  Superior  Court 
of  Logan  County,  and  the  County  Court  of  Logan  County,  each 
of  whose  jurisdiction  is  limited  by  the  geographical  boundaries 
of  the  county.  And  in  addition  there  are  the  various  justice  of 
the  peace  courts  of  Logan  Coimty,  none  of  which  are  courts  of  rec- 
ord, but  all  of  which  exercise  their  jurisdiction  co-extensive  with 
the  county  (sec.  18,  art.  7  of  Const.,  and  sec.  8788,  Snyder^s  Comp.^ 
Laws  of  Okla.),  and  are  therefore,  according  to  the  test,  county 
courts.  And  if  the  foregoing  is  true,  then  what  courts  have  -we 
left  to  which  section  19  of  article  2"  of  the  Constitution  can  apply? 
"A  jury  for  the  trial  of  civil  and  criminal  cases  in  courts  of  record 
other  than  county  courts,  shall  consist  of  twelve  men,  but  in 
3    Cr.— 44 
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county  courts  and  courts  not  of  record  a  jury  shall  consist  of  six 
men",  says  the  Constitution.  Yet,  according  to  the  teit,  all  of 
the  tribunals  clothed  with  judicial  power  in  this  state  are  county 
courts,  except  the  Senate  when  sitting  as  a  court  of  impeachment, 
the  Supreme  Court  and  the  Criminal  Court  of  Appeals,  none  of 
which  use  a  jury  at  all.  Therefore  the  only  juiy  known  to  our 
law  is  a  jury  of  six  men,  and  the  constitutional  provision  in  re- 
gard to  a  jury  of  twelve  men  is  a  jumble  of  meaningless  words- 
Take  the  other  line  of  argument  urged  by  the  state,  namely, 
that  if  the  county  courts  referred  to  in  Section  19  of  article  2  of 
the  Constitution  are  the  county  courts  created  by  section  11  of 
article  7  of  the  Constitution,  still  any  pther  courts  created  pur- 
suant to  section  1  of  article  7  of  the  Constitution  are  county  coilrts 
within  the  meaning  of  the  first  quoted  section  when  lawfully  ex- 
ercising jurisdiction  concurrent  with  the  county  courts.  If  that 
is  true,  then  is  not  the  district  court  a  coimty  court  when  it  is 
trying  an  action  in  debt  for  any  amount  between  $500.00  and 
$1,000.00,  an  action  of  which  the  district  and  county  courts  have 
concurrent  jurisdiction?  The  district  court,  to  be  sure,  is  a  court 
created  by  the  Constitution  itself,  but  so  is  the  county  court.  The 
creation  of  the  superior  court,  however,  is  authorized  by  the  Con- 
stitution. The  only  difference  is  that  the  district  court  cannot 
be  abolished  by  the  Legislature,  nor  the  jurisdiction  unreservedly 
given  it  by  the  Constitution  taken  away,  while  the  superior  court 
may  be  abolished  or  its  jurisdiction  limited  as  the  Legislature 
may  see  fit.  But  so  long  as  the  latter  is  not  abolished  and  its 
jurisdiction  not  limited,  so  long  as  its  jurisdiction  is  concurrent 
with  the  district  court  in  all  proceedings,  matters  and  causes 
whatsoever,  why  should  not  the  same  reasoning  apply  to  the  dis- 
trict court  which  is  sought  to  be  applied  to  the  superior  courts? 
Why  would  not  the  district  court  be  as  much  a  coimty  court  as 
would  the  superior  court  when  it  exercises  jurisdiction  concurrent 
with  the  county  court?  And  if  it  be  true,  as  contended  by  the 
state,  that  an  inherent  distinction  exists  between  the  district  court 
and  the  superior  court  in  this  respect  because  the  one  is  of  legis- 


Digitized  by  VnOOQ IC 


Hill  v.  State.  691 


Opinion   of  the   Court. 


lative  and  the  other  of  constitutional  origin,  then  we  answer  that 
that  same  distinction  must  be  made  between  the  county  courts  and 
the  superior  courts,  for  here  also  the  one  is  of  legislative  and  the 
other  of  constitutional  origin.  And  if  the  superior  court  is  a 
county  court  when  exercising  jurisdiction  concurrent  with  that 
court,  tlien  is  it  not  also  a  district  court  when  exercising  juris- 
diction concurrent  with  the  district  court;  and  a  justice  of  the 
peace  court  when  exercising  jurisdiction  concurrent  with  that 
court?  And  if  it  should  try  an  action  in  debt  for  $100.00,  and 
render  a  judgment  against  the  defendant  for  that  sum,  would  it 
have  to  certify  a  transcript  of  that  judgment  and  have  that  tran- 
script entered  upon  the  judgment  docket  of  the  district  court  be- 
fore such  judgment  became  a  lien  on  real  estate?  Moreover,  if 
the  superior  court  is  a  county  court  when  exercising  jurisdiction 
concurrent  with  that  court,  then  is  not  a  jury  of  six  men  for  thia 
court  absolutely  commanded  by  the  Constitution  even  in  civil  cases 
within  the  county  court's  jurisdiction,  especially  that  class  of  civil 
cases  not  within  the  jurisdiction  of  the  district  tourt?  Is  the 
superior  court  one  court  at  one  time  and  another  and  different 
court  of  another  time?  We  think  not.  It  is  a  court  sui  generis. 
It  has  the  jurisdiction  of  a  district  court  and  also  jurisdictioit 
which  the  district  court  does  not  have;  it  has  concurrent  jurisdic- 
tion with  the  county  court  in  certain  matters  but  not  in  all,  and 
it  has  jurisdiction  which  the  county  court  does  not  have.  It  is  a 
court  of  record  other  than  the  county  court.  The  county  court 
referred  to  in  section  19  of  article  2  of  our  Constitution  is  the 
county  court  created  by  section  11  of  article  7  of  that  same  Con- 
stitution; and  that  court  is  the  only  court  of  record  in  this  state 
in  which  a  jury  of  six  men  may  be  used.  The  Legislature  is 
powerless  in  the  face  of  the  Constitution  to  provide  otherwise. 
The  test  is  not  the  character  of  case  to  be  tried,  but  the  court  in 
which  it  is  tried.  See  People  v.  Luby,  56  Mich.  551,  an  almost 
identical  case  decided  by  Chief  Justice  Cooley,  one  of  the  greatest 
of  constitutional  lawyers.  It  may  be  that,  tested  by  reason  and 
logic,  the  provision  should  be  otherwise;  but  that  is  a  matter  for 


Digitized  by  VnOOQ IC 


692  3  Oklahoma  Criminal  Reports. 

Opinion   of  the   Comt. 

the  consideration  of  the  people  in  their  sovereign  capacity  of  con- 
stitution makers  and  amenders,  and  not  for  us.  There  is  nothing 
more  unreasonable  or  illogical  in  this  procedure  than  there  is  in 
trying  an  action  for  $600  claimed  as  debt  in  the  district  court 
with  a  jury  of  twelve  men,  while  the  county  court  in  an  adjoining 
room  is  trying  the  very  same  character  of  case  for  the  very  same 
amount  with  a  jury  of  six  men.  Under  the  Constitution  twelve 
men  constitute  a  jury  in  the  superior  court  in  all  cases,  and  in 
civil  cases  and  misdemeanors  it  requires  the  concurrence  of  at 
least  nine  jurors  to  render  a  verdict,  and  in  felony  cases  the  con- 
currence of  the  full  twelve.  The  court  therefore  erred  in  over- 
ruling the  demand  of  plaintiff  in  error  for  a' jury  of  twelve  men. 

The  next  contention  of  the  plaintiff  in  error  is  that  the  ver- 
dict is  contrary  to  the  law  and  the  evidence,  in  that  there  was  no 
sufficient  proof  that  the  plaintiff  in  error  was  in  possession  of  the 
liquor  in  question,  or,  if  she  was,  that  such  possession  was  with 
an  unlawful  intent  on  her  part  to  sell  the  same.  Since  the  cause 
must  be  revewed  however  for  the  error  already  indicated,  we 
deem  it  unnecessary  to  review  this  assignment,  or  to  make  any 
comment  thereon  further  than  to  say  that  we  consider  the  evi- 
dence sufficient  to  sustain  the  verdict.  Evidence  of  unlawful 
sales  previously  made  by  the  defendant  is  competent  in  cases  of 
this  kind  as  a  circumstance  tending  to  show  an  essential  ingred- 
ient of  the  offense,  namely,  the  intent  to  sell  the  liquor  in  posses- 
sion. The  state  of  the  evidence  in  this  case  is  such  that  the 
jury  might  well  have  believed  beyond  a  reasonable  doubt  that 
the  liquor  in  question  was  the  property  of  the  plaintiff  in  error, 
that  it  was  kept  by  her  for  the  unlawful  purpose  of  selling  the 
same,  and  that  it  was  being  sold  not  only  with  her  knowledge 
and  consent  but  also  under  her  direction.  It  may  be  that  this 
liquor  was  kept  for  an  innocent  and  lawful  purpose,  but  it  oc- 
curs to  us  that  when  half  a  barrel  of  whisky  and  a  tub  of  iced 
beer  are  found  under  a  trap-door  in  the  floor. of  a  house,  which 
trap-door  is  covered  with  a  carpet,  and  directly  over  which  sets 
a  lady's  dresfeer,  and  when  it  is  shown  that  numerous  sales  of 
whiskey  and  beer  are  being  constantly  made  in  the  premises,  a 
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juror  might  be  indulged  the  belief  that  such  liquor  was  kept  for 
an  unlawful  purpose. 

Also  it  is  contended  that  the  evidence  shows  that  the  liquor 
in  question  was  in  the  possession  of  a  servant  or  employee  of  the 
plaintiff  in  error,  and  that  the  previous  sales,  if  any  had  been 
made,  were  made  by  such  servant  or  employee,  and  that  the  evi- 
dence does  not  show  that  said  sales,  if  made,  were  made  under 
the  direction  or  with  the  knowledge  and  consent  of  the  plaintiff 
in  error.  And  plaintiff  in  error  contends  that  a  master  is  not 
punishable  criminally  for  the  offenses  of  his  servants  unless  they 
were  committed  by  his  command  or  with  his  consent.  We  assent 
to  the  principle  of  law  stated,  but  are  unable  to  say,  upon  a  con- 
sideration of  all  the  evidence,  that  the  facts  are  as  claimed  by 
plaintiff  in  error. 

The  court  instructed  the  jury  aa  follows: 

"By  a  sale  as  meant  in  the  charge  in  this  case,  is  a  delivery 
of  the  possession  of  the  liquors  described  for  a  consideration, 
either  by  the  defendant  or  by  a  servant  or  agent  of  the  defendant, 
with  the  defendant's  knowledge  or  consent  or  by  trick,  artifice  or 
subterfuge,  no  matter  what  the  disguise  or  pretense  may  be,  to 
some  person  or  persons  who  parts  with  the  consideration  in  ex- 
change for  the  liquors,  and  an  intention  to  sell  said  liquors  means 
having  possession  and  control  of  the  same  with  the  purpose  to 
deliver  the  said  liquors  either  in  person  or  by  agent,  or  by  any 
trick,  artifice  or  subterfuge  or  pretense  to  some  person  who  shall 
pay  a  consideration  therefor;  and  both  the  possession  and  the 
intention  to  sell  the  particular  liquors  charged  must  be  proven  as 
independent  facts  to  your  satisfaction  beyond  a  reasonable  doubt 
before  you  will  be  warranted  in  returning  a  verdict  of  guilty.  By 
:rick,  artifice  or  subterfuge  is  meant  that  although  the  liquors 
are  not  handed  to  the  buyer  or  the  money  handed  directly  to  the 
seller,  if  such  money  is  deposited  in  a  place  which  is  accessible  to 
the  seller,  such  trick,  artifice  or  subterfuge  would  constitute  a 
sale. 

"If  you  find  from  the  evidence  that  the  whole  course  of  the 
defendant's  business  is  unlawful  or  that  she  kept  liquors  for 
sale  in  violation  of  law,  you  are  instructed  that  she  would  be 
responsible  for  any  sales  by  her  servants  or  agents,  whether  or 
not  she  knew  of  the  particular  ?ale  or  co?i»rented  thereto,  and  no 
matter  what  her  orders  to  them  mav  have  been.'' 
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The  plaintiff  in  error  complains  ct  that  portion  of  the  in- 
struction which  deals  with  the  matter  of  trick,  artifice  or  subter- 
fuge; and  she  says  that  the  «ame  was  noc  applicable  to  the  evi- 
dence in  the  case  and  was  misleading  and  confusing.  The  evi- 
dence in  the  case,  however,  tended  to  show  that  sales  had  been 
made  in  this  place  by  leaving  a  bottle  of  liquor  on  the  table  wJiich 
the  purchaser  would  take  and  in  exchange  therefor  would  deposit 
and  leave  upon  the  table  the  purchase  price  thereof.  Such  evi- 
dence was  competent  as  being  proof  of  previous  sales  made  by 
trick,  artifice  or  subterfuge,  and  as  bearing  upon  the  intent  with 
which  the  plaintiff  in  error  had  in  her  possession  the  liquor  in  ques- 
tion, and  it  was  not  improper  for  the  court  to  instruct  upon  it.  That 
portion  of  the  instruction,  however,  in  which  the  court  told  the  jury, 
"By  trick,  artifice  or  subterfuge  is  meant  that  although  the  liq- 
ors  are  not  handed  to  the  buyer  or  the  money  handed  directly  to 
the  seller,  if  such  money  is  deposited  in  a  place  which  is  accessible 
to  the  seller,  such  trick,  artifice  or  subterfuge  would  constitute 
a  sale,'*  standing  alone  would  not  be  correct,  for  the  reason  that 
it  omits  a  necessary  ingredient  of  a  sale,  to  wit,  delivering  the 
liquor  to  the  purchaser  or  placing  it  where  it  is  accessible  to  the 
purchaser  and  where  the  purchaser  actually  gets  it.  Also  that 
portion  of  the  instruction  in  which  the  court  said  to  the  jury 
that,  "If  you  find  from  the  evidence  that  the  whole  course  of  the 
defendant's  business  is  unlawful  or  that  she  kept  liquors  for  sale 
in  violation  of  law,  you  are  instructed  that  she  would  be  respon- 
sible for  any  sales  by  her  servants  or  agents,  whether  or  not  she 
knew  of  the  particular  sale  or  consented  thereto,  and  no  matter 
what  her  orders  to  them  may  have  been,*'  is  erroneous  for  the 
reason  that  it  is  not  every  unlawful  nature  of  the  defendant's 
business  which  would  make  her  liable  for  unlawful  sales  of  liquor 
made  by  her  servants  or  agents.  For  instance,  her  house  might 
have  been  a  gaming  house,  and  the  whole  course  of  her  business 
unlawful  in  that  she  was  engaged  in  the  constant  and  deliberate 
violation  of  the  gaming  law  though  violating  no  other  law,  and 
under  such  circumstances  the  sale  of  prohibited  liquors  by  one  of 
her  servants  or  employees,  not  by  her  direction  or  with  her  knowl- 
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edge  and  consent,  would  not  render  her  liable  for  his  unlawful 
act;  nor  in  such  case  would  the  possession  of  intoxicating  liquors 
by  one  of  her  employees  with  the  intent  on  his  part  to  sell  the 
same,  without  her  knowledge  or  consent,  render  her  liable.  Be- 
fore that  could  be  true,  the  course  of  plaintiff  in  error's  business 
must  be  unlawful  with  respect  to  the  particular  offense  charged; 
that  is,  it  must  have  been  in  violation  of  the  prohibition  laws,  and 
the  instruction  should  have  been  restricted  to  that.  The  court 
might  well  have  charged  the  jury  that  if  they  found  from  the 
evidence  beyond  a  reasonable  doubt  that  the  defendant  was  en- 
gaged in  the  unlawful  business  of  selling  liquor,  then  she  would 
be  criminally  liable  for  any  sales  of  liquor  so  kept  by  her  for 
such  purpose,  made  by  her  servants  or  agents  in  the  course  of  her 
business,  whether  she  was  present  or  assented  to  the  particular 
sale  or  not.  This  would  have  limited  the  effect  of  the  unlawful- 
ness of  plaintiff  in  error's  business  to  the  particular  offense 
charged. 

The  judgment  of  the  Superior  Court  is  reversed  and  the 
cause  remanded  with  directions  to  grant  the  plaintiff  in  error  a 
new  trial. 

FURMAN,  Pbesiding  JuDGE^.and  DOYLE,  Judge,  concur. 


Campbell  George  v.  State. 

No.  A-252.     Opinion  Filed  May  9,   1910. 

Appeal  from  Coal  County  Court;  R,  H,  Wells,  Judge, 

Campbell  George  was  convicted  of  selling  intoxicating  liquor, 
and  appeals.     Affirmed. 

PER  CUEIAM.  Plaintiff  in  error,  Campbell  George,  was 
convi^^ted  in  the  county  court  of  Coal  county  of  the  crime  of  un- 
lawfully selling  intoxicating  liquor,  and  was  on  the  loth  day  of 
Apiil.  1909,  sentenced  to  be  confined  in  the  county  jail  for  a  term 
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of  thirty  days  and  pay  a  fine  of  fifty  dollars.  From  wliicli  judg- 
ihent  he  appealed  by  filing  in  this  court  on  July  16,  1909,  his  pe- 
tition in  error  with  case-made  attached.  No  briefs  have  been 
filed  and  we  are  not  advised  as  to  what  plaintiff  in  error  relies 
upon  for  a  reversal  of  said  judgment.  Counsel  for  the  state  has 
filed  a  motion  to  dismiss  or  aflSrm  for  want  of  prosecution.  We 
have  examined  the  record  and  no  error  is  apparent.  The  motion 
to  aflSrm  is  allowed  and  the  judgment  of  the  lower  court  is  hereby 
affirmed. 

The  clerk  of  this  court  will  issue  mandate  to  the  county 
court  of  Coal  county,  directing  said  county  court  to  cause  the 
judgment  and  sentence  to  be  enforced. 


Jim  Whitfield  v.  State. 

No.  A-237.     Opinion  Filed  May  9.   1910. 

Appeal  from  Carter  County  Court;  I.  R.  Mason,  Judge. 

Jim  Whitfield  was  convicted  of  selling  intoxicating  liquor, 
and  appeals.    Affirmed. 

J.  B.  Champion  and  S.  11.  Butler,  for  plaintiff  in  error. 
Fred  S.  Caldwell,  for  the  State. 

PER  CURIAM.  Plaintiff  in  error,  Jim  Whitfield,  was  con- 
victed in  the  county  court  of  Carter  coimty  of  the  crime  of  un- 
lawfully seHing  intoxicating  liquor,  and  was  on  the  29th  day  of 
January,  1909,  sentenced  to  be  confined  in  the  county  jail  for 
a  term  of  thirty  days  and  pay  a  fine  of  fifty  dollars.  From  which 
judgment  he  appealed  by  filing  in  this  court  on  July  5,  1909,  his 
petition  in  error  with  case  made  attached.  No  briefs  have  been 
filed  and  we  are  not  advised  as  to  what  plaintiff  in  error  relies 
upon  for  a  reversal  of  said  judgment.  Counsel  for  the  state  has 
filed  a  motion  to  dismiss  or  affirm  for  want  of  prosecution.    We 
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have  examined  the  record  and  no  error  is  apparent.  The  motion 
to  affirm  is  allowed  and  the  judgment  of  the  lower  court  is  hereby 
affirmed.  The  clerk  of  this  court  will  issue  mandate  to  the  count} 
court  of  Carter  county,  directing  said  county  court  to  cause  the 
judgment  and  sentence  to  be  enforced. 


H.  A.  Todd,  Jr.  v.  State. 

No.  A-884.     Opinion  Piled  May  9,   1910. 

Appeal  from  Canadian  County  Court;  H.  L-  Fogg,  Judge, 

H.  A.  Todd,  Jr.,  was  convicted  of  selling  intoxicating  liquor, 
and  appeals.     Affirmed. 

PER  CURIAM.  Plaintiff  in  error^  H.  A.  Todd.  Jr.,  was 
Convicted  in  the  county  court  of  Canadian  county  of  the  crime  of 
unlawfully  selling  intoxicating  liquor,  and  was  on  the  31st  day  of 
July,  1909,  sentenced  to  be  confined  in  the  county  jail  for  a  term 
of  sixty  days  and  pay  a  fine  of  two  hundred  dollars.  From  which 
judgment  he  appealed  by  filing  in  this  court  on  September  29, 
1909,  his  petition  in  error  with  case-made  attached.  No  briefs 
have  been  filed  and  we  are  not  advised  as  to  what  plaintiff  in  error 
relies  upon  for  a  reversal  of  said  judgment.  Counsel  for  the 
state  has  filed  a  motion  to  dismiss  or  affirm  for  want  of  prosecu- 
tion. We  have  examined  the  record  and  no  error  is  apparent.  The 
motion  to  affirm  is  allowed  and  the  judgment  of  the  lower  court 
is  hereby  affirmed.  The  clerk  of  this  court  will  issue  mandate  to 
the  county  court  of  Canadian  county,  directing  said  county  court 
to  cause  the  judgment  and  sentenced  to  be  enforced. 
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EOBERT   CRITTENWrN   V.    StATE. 
No.  A-68.     Oplnkm  Filed  May  12,  1910. 

Appeal  from  District  Court,    Mvikogee    County;    J,    H.    King, 

Judge, . 

Bobert  Crittenden  was  convicted  of  robbery,  and  appeals. 
Appeal  dismissed. 

Williams  dk  Williams,  for  plaintiff  in  error. 
Chas,  West,  Atty.  Gen.,  and  Smith  0,  Matson,  Asst.  Atty 
Gen.,  for  the  State. 

PER  CURIAM.  Robert  Crittenden,  plaintiff  in  error,  was 
convicted  in  the  district  court  of  Muskogee  county  for  the  crime 
of  robbery,  and  on  the  30th  day  of  July,  1908,  he  w^s  sentenced 
to  serve  a  term  of  ten  years  in  the  state  penitentiary.  From 
which  judgment  and  sentence  he  appealed  by  filing  in  this  court 
on  January  2,  1910,  his  petition  in  error  with  case-made  attached. 
Now  on  this  12th  day  of  May,  1910,  a  motion  having  been  filed 
to  dismiss  said  appeal  on  behalf  of  plaintiff  in  error,  it  ib  by 
the  court  ordered  that  said  appeal  be,  and  the  same  is  hereby 
dismissed,  and  the  cause  remanded  to  the  district  court  of  Mus- 
kogee county,  with  directions  to  enforce  the  judgment  and 
sentence. 
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Tom  Beasley  v.  State. 

No.  A-340.     Opinion  Filed  May  16.  1910. 
(109  Pac.  238.) 

1.  APPEAL — Review  of  Evidence— Sufficiency.  Where  the  evidence 
is  conflicting,  and  that  on  ibehalf  of  the  prosecution  such  that 
if  believed  by  the  Jury  a  verdict  of  guilty  should  result,  a  Judg- 
ment of  conviction  will  not  be  set  aside  on  the  ground  that  the 
verdict  is  contr€u*y  to  the  evidence. 

2.  INTOXICATING   LIQUORS— Indictment— Negativing    Exceptions. 

It  is  not  necessary,  in  an  indictment  or  information  for  selling 
liquor  in  violation  of  art  3,  chap.  61.  of  Snyder's  Comp.  L.  of 
Okla.,  that  the  exceptions  contained  in  art  1  of  said  chapte)? 
•be  negatived. 

CSyllabus  by  the  Court.) 

Appeal  from  Pittsburg  County  Court;  If,  W,  Higgins,  Judge. 

Tom  Beasley  was  convicted  of  selling  whisky ;  and  was  sen- 
tenced to  pay  a  fine  of  $50.00  and  to  be  imprisoined  in  the 
county  jail  for  a  tenn  of  thirty  days.  From  an  order  overruling 
a  motion  for  a  new  trial  and  in  arrest  of  judgment  he  appeals. 
AiBrmed. 

James  R.  Miller,  for  plaintiff  in  error. 
Fred  S.  Caldwell,  for  the  State.     * 

RICHARDSON,  Judge.  Four  grounds  for  a  reversal  are 
urged  here,  namely:  that  the  court  erred  in  overruling  plaintiff 
in  error's  motion  for  a  new  trial;  that  the  court  erred  in  over- 
ruling plaintiff  in  error's  motion  in  arrest  of  judgment;  that  the 
verdict  of  the  jury  was  contrary  to  the  law;  and  that  the  ver- 
dict was  contrary  to  the  evidence. 

We  have  examined  the  evidence  and  find  it  conflicting.  The 
prosecuting  witness  testified  that  he  bought  whisky  from  the 
plaintiff  in  error,  stating  the  time  and  place  of  the  purchase; 
the  latter  in  his  testimony  denied  the  matter  in  toto.  This  pre- 
sented a  question  as  to  the  credibility  of  the  witnesses  and  the 
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weight  and  value  to  be  given  to  their  testimony;  and  of  this  the 
jury  were  the  sole  judges.  This  record  shows  no  such  condition 
as  would  justify  this  court  in  holding  that  the  verdict  was  con- 
trary either  to  the  law  or  the  evidence. 

The  motion  in  arrest  of  jurgment  was  based  upon  the  fail- 
ure of  the  information,  which  was  drawn  under  art.  3,  chap.  61, 
Snyder's  Comp.  Laws  of  Okla.,  to  negative  the  exceptions  con- 
tained in  article  1  of  said  chapter.  It  has  already  been  twio^ 
held  by  this  court  in  construing  this  same  act  that  it  is  not  nec- 
essary that  the  indictment  or  information  negative  the  excep- 
tions contained  in  article  one.  Smythe  v.  State,  2  Okla.  Cr.  286, 
101  Pac.  611 ;  De  Oraff  v.  State,  2  Okla.  Cr.  519,  103  Pac.  538. 
And  it  would  seem  that  the  rule  of  stare  decisis  would  now  be 
applicable  to  this  question. 

The  assignment  that  the  court  erred  in  overruling  plaintiff 
in  error^s  motion  for  a  new  trial  presents  no  question  not 
already  considered. 

Finding  no  error,  the  judgment  of  the  lower  court  is  af- 
finned. 

FURMAN,  Presiding  Judge>  and  DOYLE,  Judge,  concur. 


Nealy  Prince  v.  United  States. 

No.  A-137.     Opinion  Filed  Mav  16.  1910. 
(109   Pac.   241.) 

HOMICIDE  —  Instructions— ''Murder"— "Manslaughter."       In  an 

instruction  correctly  defining  murder  and  msuislaufirhter,  the 
statement.  "You  see  by  these  definitions  that  in  murder  malice 
mubt  exist,  but  that  manslaughter  is  the  kUling  of  human  be- 
ing  without  malice,"  made,  not  as  a  definition  of  either  offense, 
but  only  as  distinguishing  the  two.  is  not  reversible  error. 

INSTRUCTIONS  —  Verbal  Inaccuracies.  Instructions  should  be 
considered  as  a  whole;  and  when  so  considered,  if  their  various 
parts   are   not   inconsistent   with   each   other  and   on   the   whole 
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correctly  state  the  law,   they   are  sufficient     Mere   verbal   Inac- 
curacies will  not  vitiate  them. 

3.  HOMICIDE — Instruotions — Burden  of  Proof.  Upon  a  trial  for 
murder,  an  instruction  to  the  Jury  that,  "If  you  find  In  this  case 
that  the  killing  is  proven,  then  the  burden  of  proving  circum- 
stances to  mitigate  or  Justify  or  excuse  such  killing  devolves 
upon  the  defendant,  unless  by  the  proof  on  the-  part  of  the 
prosecution  it  is  sufficiently  manifest  that  the  offense  committed 
only  amounted  to  manslaughter,  or  that  the  accused  was  Juiiti- 
fied  or  excused  in  committing  the  homicide,"  when  properly  ex- 
plained or  properly   limited   in   Its  application,   is  not  error. 

(Syllabus  by   the   Court) 
Appeal  from  District  Court,  Garvin  County;  R,  McMillan,  Judge. 

On  the  26th  day  of  February,  1907,  Nealy  Prince  was  in- 
dicted in  the  United  States  Court  for  the  Southern  District  of 
the  Indian  Territory  for  the  crime  of  murder.  Upon  the  admis- 
sion of  Oklahoma  into  the  Union  the  cause,  being  then  untried, 
was  transferred  to  the  District  Court  of  Garvin  County.  Trial 
thereof  was  had  in  said  court  during  the  October,  1908,  term, 
and  resulted  in  a  verdict  finding  plaintiff  in  error  guilty  of  the 
crime  of  manslaughter,  and  assessing  his  punishment  at  impris- 
onment in  the  penitentiary  for  a  term  of  ten  years.  A  motion 
for  a  new  trial  was  overruled,  and  sentence  was  pronounced  and 
judgment  entered  upon  said  verdict,  from  which  plaintiff  in 
error  prosecutes  this  appeal.     Affirmed. 

Carr  '£  Field,  for  plaintiff  in  error. — Citing:  Price  v. 
State,  1  Okla.  Cr.  358;  Mackay  v.  People,  2  Colo.  13;  People  v. 
Campbell,  30  Cal.  312;  Caw  v.  People,  3  Neb.  369;  Green  v. 
White,  37  N.  Y.  407.  On  instruction  relative  to  burden  of 
proof:  Davis  v.  U,  S.,  160  U.  S.  469;  Coffin  v,  U:  S.,  156  U.  S. 
432;  11  Cyc.  Ev.  306;  12  Cyc.  379. 

Chas.  West,  Atty.  Gen.,  and  Smith  C.  Matson,  Asst.  Atty. 
Gen.,  for  the  State. — Martin  v.  Territory,  18  Okla.  370;  Barclay 
V.  U.  S.,  11  Okla.  503;  State  v,  Rathburn,  74  Conn.  524;  Henry 
V.  People,  198  111.  162;  Knight  v.  State  (Fla.)  32  So.  110; 
Thompson  on  Trials,  sec.  2487;  Peters  v.  U,  S,,  94  Fed.  129; 
People  v.  Chun  Ileong,  85  Cal.  329;  State  v.  Pierce,  65  Iowa, 
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85.  On  question  of  shifting  burden  of  proof:  Oabe  Hawkins 
V.  U,  S.,  3  Okla.  Cr.  651 ;  Rayhum  v.  State,  69  Ark.  177;  Agnew  v. 
U.  S.,  165  U.  S.  49. 

EICHARDSON,  Judge.  Two  alleged  errors  are  relied 
upon  as  grounds  for  the  reversal  of  this  cause,  the  first  of  which 
is  that  the  trial  court  erred  in  instructing  the  jury  as  follows: 

"You  see  by  these  definitions  that  in  murder  malice  must 
exist,  but  that  manslaughter  is  the  killing  of  a  human  being 
without  malice.^^ 

The  contention  is  that  this  instruction  required  the  jury  to 
find  plaintiff  in  error  guilty  of  manslaughter,  even  though  they 
were  convinced  that  he  took  the  life  of  the  deceased  in  his  neces- 
sary self-defense,  that  being  a  killing  without  malice.  Plaintiff 
in  error  contended  below  that  in  committing  the  homicide  he 
acted  in  his  necessary  self-defense;  and,  if  the  quoted  portion  of 
the  instruction  stood  alone,  it  would  be  subject  to  the  construe- 
tion  sought  to  be  placed  upon  it  by  plaintiff  in  error,  and  would 
undoubtedly  be  erroneous.  But  it  does  not  stand  alone.  It  is 
only  a  detached  portion  of  an  instruction  given  by  the  court 
defining  murder  and  manslaughter  and  drawing  the  distinction 
between  them.  The  whole  of  the  instruction  given  was  as  fol- 
lows : 

"Murder,  under  the  law  under  which  this  cause  is  tried,  i0 
the  unlawful  killing  of  a  human  being,  in  the  peace  of  the  state, 
with  malice  aforethought,  either  express  or  implied.  But  under 
the  charge  of  murder,  a  defendant  may  be  convicted  of  the  crime 
of  manslaughter,  and  you  are  told  that  the  crime  of  man- 
slaughter is  committed  by  any  person  who  unlawfully  and  wil- 
fully, but  withput  malice,  kills  another,  in  the  peace  of  the  state. 
You  see  by  these  definitions  that  in  murder  malice  must  exist 
but  that  manslaughter  is  the  killing  of  a  human  being  without 
malice.  Therefore,  the  court  tells  you  in  order  that  you  may 
better  understand  your  duties  in  the  premises,  that  malice  may 
be  either  express  or  implied,  and  that,  it  must  be  present  in  or- 
der to  make  a  manslaughter  murder." 

And  then  the  court  proceeds  to  define  express  and  implied 
malice.     It  will  be  observed  that  in  this  instruction  the  court 


Digitized  by  VnOOQ IC 


Prince  v.  United  States.  703 

opinion   of  the   Court. 

first  defined  nrarder;  then  follows  a  correct  definition  of  man- 
slaughter as  that  offense  existed  in  the  Indian  Territory,  to- wit: 
"manslaughter  is  committed  by  any  person  who  unlawfully  and 
wilfully,  but  without  malice,  kills  another  in  the  peace  of  the 
8tate'\  Then  comps  the  part  objected  to,  namely:  "You  see  by 
ihese  definitions  that  in  murder  malice  must  exist,  but  that 
manslaughter  is  the  killing  of  a  human  being  without  malice*^. 
This  does  not  purport,  and  could  not  have  been  understood,  to 
be  a  definition  of  either  murder  or  manslaughter.  On  the  con- 
trary specific  reference  is  made  to  the  definitions  already  given ; 
and  the  court  here  merely  draws  the  distinction  between  the  two 
grades  of  the  offense  by  pointing  out  the  matter  which  differ- 
entiates them;  that  is,  the  existence  of  malice  in  the  former  and 
its  absence  in  the  latter.  The  other  elements  of  wilfulness  and 
unlawfulness  are  common  to  each  of  the  offenses;  but  this  por- 
tion of  the  instruction  did  not  purport  to  deal  with  those,  but 
dealt  only  with  that  which  distinguished  the  two.  Certainly 
this  portion  of  the  instruction  could  have  been  rajore  happily 
framed;  but  no  person  possessing  the  sound  mind  and  discre- 
tion prescribed  by  law  as  one  of  the  qualifications  of  jurors, 
when  hearing  or  reading  this  portion  of  the  instruction  in  con- 
nection with  the  complete  instruction,  could  possibly  have  mis- 
interpreted it.  And  that  fact  is  further  emphasized  and  rein- 
forced by  a  consideration  of  the  whole  charge;  for  later  on  the 
court  gave  a  full  and  correct  substantive  instruction  upon  man- 
slaughter, telling  the  jury  under  what  circumstances  they  should 
find  plaintiff  in  error  guilty  of  that  crime,  of  which  instruction 
no  complaint  is  made.  The  instructions  must  be  considered  as 
a  whole;  and  when  so  considered,  if  their  various  parts  are  con- 
sistent with  each  other,  and  on  the  whole  correctly  state  the  law, 
it  is  sufficient.  Mere  verbal  inaccuracies  will  not  vitiate  them. 
Cave  V.  United  States,  2  Okla.  Cr.  258,  100  Pac.  1118;  Price  v. 
State,  1  Okla.  Cr.  358,  98  Pac.  447. 

The  second  assignment  of  error  is  that  the  court  erred  in 
instructing  the  jury  as  follows: 

"If  you  find  in  this  case  that  the  killing  is  proven,  then  the 
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burden  of  proving  circumstances  to  mitigate  or  justify  or  excuse 
such  killing  devolve^  upon  the  defendant,  unless  by  the  proof  on 
tlie  part  of  the  prosecution  it  is  sufficiently  manifest  that  ^the 
offense  connmitted  only  amounted  to  manslaughter,  or  that  the 
accused  was  justified  or  excused  in  committing  the  homicide/' 

The  objection  urged  to  this  instruction  is  that  it  informs 
the  jury  that  under  certain  circumstances  the  burden  shifts  from 
the  prosecution  to  the  defendant.  Plaintiif  in  error  contends 
that  this  is  never  the  case,  unless  specially  so  provided  by 
statute;  and  that  while  this  is  a  statutory  provision  from  a  chap- 
ter of  Mansfield's  Digest  of  the  Statutes  of  Arkansas  put  in 
force  in  the  Indian  Territory,  nevertheless  the  punishment  for 
murder  and  manslaughter  in  the  Indian  Territory  was  that  pre- 
scribed by  the  United  States  statutes  and  not  the  Arkansas  law, 
and  therefore  this  statutory  provision  was  not  applicable  to  the 
offense  of  murder  and  manslaughter  in  that  jurisdiction. 

This  instruction  is  in  almost  the  identical  words  of  section 
863  of  the  Indian  Territory  Statutes  taken  from  Mansfield's 
Digest  of  the  Statutes  of  Arkansas,  and  which  was  put  in  force 
in  the  Indian  Territory  by  Act  of  Congress  of  May  2,  1890.  We 
recently  had  occasion  to  examine  this  section  in  the  case  of  Gnbe 
Hawkins  v.  United  States,  3  Okla.  Cr.  651.  It  was  not  given  by 
the  trial  court  as  an  instruction  in  that  case;  but  was  considered 
by  this  court  in  determining  when  and  to  what  extent  the  bur- 
den shifts  to  the  defendant  on  a  trial  for  murder.  While  the 
Revised  Statutes  of  the  United  States,  and  not  the  Arkansas  law, 
were  in  force  in  the  Indian  Territory  in  so  far  as  the  definition 
of  the  crimtes  of  murder  and  manslaughter  and  the  punishment 
prescribed  therefor  were  concerned,  yet  the  Arkansas  law  re- 
specting the  procedure  governing  the  trial  even  of  those  offenses 
was  in  force  in  the  Indian  Territory  to  the  exclusion  of  all  other 
laws.  Binyon  V.  U,  S,,  4  Ind.  Ter.  542;  Simon  et  al,  v.  U.  S,, 
4  Ind.  Ter.  688;  Driggers  v,  l\  S,,  7  Ind.  Ter.  752,  104  S.  W. 
1166;  Taylor  v.-  U,  5.,  6  Ind.  Ter.  350,  98  S.  W.  123;  Leftridge 
V,  U.  6\,  6  Ind.  Ter.  305,  97  S.  W.  1018.  And  the  statute  un- 
der consideration  relates  only  to  the  procedure.     In  WilUafns  v. 
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TJ.  S.,  4  Ind.  Ter.  269,  this  very  statute  was  given  as  a  portion 
of  the  instructions  in  the  case,  and  a  conviction  for  murder  was 
affirmed  by  the  Court  of  Appeals  in  the  Indian  Territory,  though 
the  propriety  of  the  instruction  was  not  raised  or  passed  on.  This 
statute  was  in  force  in  the  Indian  Territory,  and  applicable  to 
this  case;  and  by  its  terms,  if  the  prosecution  proves  the  killing 
without  showing  facts  suflScient  to  raise  a  reasonable  doubt  as  to 
the  defendant's  justification  or  excuse,  the  unlawfulness  of  the 
killing  is  presumed,  and  thereupon  the  burden  shifts  to  the  de- 
fendant to  produce  sufficient  testimony  to  raise  a  reasonable 
doubt  as  to  his  justification  or  excuse.  If  the  defendant  dis- 
charges this  burden,  then  it  returns  to  the  prosecution,  and  to 
warrant  a  conviction  the  prosecution  must  overcome  such  rea- 
sonable doubt  thus  raised  by  proof  beyond  a  reasonable  doubt  of 
each  essential  element  of  the  crime.  And  where  the  court  gives 
that  statutory  provision  as  an  instruction,  and  also  instructs  the 
jury,  as  he  did  in  this  case,  that  upon  the  whole  case  the  burden 
is  on  the  prosecution  to  prove  the  defendant's  guilt  beyond  a  rea- 
sonable doubt;  that  every  presumption  of  law,  independent  of 
evidence,  is  in  favor  of  innocence;  that  this  defendant  is  pre- 
■  sumed  to  be  innocent  of  any  offense ;  that  this  presumption  -re- 
mains with  him  throughout  the  trial,  and  attends  him  step  by 
step;  and  that  if  upon  a  consideration  of  all  of  the  evidence 
there  remsains  a  reasonable  doubt  of  the  defendant's  guilt,  he 
must  be  acquitted;  certainly  the  giving  of  the  instruction  com- 
plained of,  thus  limited  in  its  application,  could  not  be  held 
error.  On  the  contrary,  it  is  proper.  People  v,  Flahave,  58  Cal. 
249 ;  People  v.  Hawes,  98  Cal.  648,  33  Pac.  791 ;  People  v. 
Vfeary,  104  Cal.  373,  37  Pac.  943;  Duncan  v.  People,  134  111. 
110,  24  N.  E.  765;  People  v.  Tarm  Poi,  86  Cal.  225,  24  Pac. 
998;  Bell  v.  State,  69  Ga.  752;  Murphy  v.  People,  37  111.  447; 
State  V.  Tabor,  95  Mo.  585,  8  S.  W.  744;  Territory  v,  McAn- 
drems,  3  Mont.  158;  Territory  v.  Rowand,  8  Mont.  110,  19  Pac. 
595;  State  v.  Keith,  9  Nev.  15;  People  v,  McOonegal,  62  Hun. 
622,  17  X.  Y.  Supp.  147;  State  v,  Mazon,  90  N.  C.  676;  State  v. 
3    Cr.— 45 
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Jones,  98  N.  C.  651,  3  S.  E.  507;  State  v.  Thomas,  98  N.  C. 
599,  4  S.  E.  518,  2  Am.  St.  Rep.  351 ;  State  v.  Byers,  100  X.  C. 
512,  6  S.  E.  420;  State  v,  Rollins,  113  N.  C.  722,  18  S.  E.  394; 
Com.  V,  Drum,  58  Pa.  9;  People  v.  Oailaghan,  4  Utah,  49,  6 
Pac.  49;  Cotrell  v.  Com.,  13  Ky.  Law.  Rep.  313,  17  S.  W.  149: 
People  V.  Boling,  83  Cal.  380,  23  Pac.  421;  Territory  v.  Man- 
ton,  8  Mont.  96,  19  Pac.  387;  Hammil  v.  State,  90  Ala.  577,  8 
So.  380. 

The  judgment  of  the  district  court  is  aflSrmed. 

FURMAN,  Presiding  Judge,  and  DOYLE,  Judge,  concur. 


•  Sam  Remer  v.  State. 

No.  A-230.     Opinion  Filed  May  16,  1910. 
(109   Pac.   247.) 

1.  INDICTMENT  AND  INFORMATION  — Forma!  Raquiiitas.  The 
omission  of  the  words,  "In  the  name  and  by  the  authority  of 
the  State  of  Olclahoma/'  in  an  indictment  or  information  ia  not 
fatal,  where  the  entire  record  shows  that  the  prosecution  is 
conducted  in  the  name  and  by  the  authority  of  the  state. 

2.  JURY  —  Impaneling — ^Talesmen  to  Complete  Jury.  Where  the 
Jurors  of  the  regular  panel  in  attendance  upon  the  county  court 
exceed  the  number  required  foi'  a  trial  jury,  but  on  account  of 
challeni^es  exercised  either  peremptorily  or  for  cause  are  insuf- 
ficient from  which  to  obtain  a  Jury  for  the  trial  of  a  particular 
cause,  it  is  not  error  for  the  court  to  order  the  summoning:  of 
talesmen   for   the   completion    of  the  Jury. 

3.  JURY— Qualifications — (Prejudice  Against  Particular  Crime.    The 

prejudice  of  the  Jury  commissioners  or  of  the  Individual  Jurors 
against  a  particular  crime  is  no  srround  for  a  challenge  to  the 
panel  or  to  the  individual   iurors. 

4.  SAME — Prejudice  Against  Defendant.  The  prejudice  of  individ- 
ual Jurors  against  the  defendant  is  no  ground  for  a  challenge  to 
the  panel,  but  should  be  raised  by  challenging  for  cause  the 
prejudiced  Jurors   Individually. 
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5.  CONSTITUTIONAL  LAW— Appointment  of  Jury  CommiMion- 
•r«.  The  appointment  of  commissioners  charged  with  the  duty 
of  selecting  jurors  Is  not  necessarily  an  executive  function,  and 
the  power  to  make  such  appointment  may  properly  be  conferred 
upon  the  judge  of  the  district  court 

6.  JUIRY — Challenge  to  Panel — Grounds  Exclusive.  The  grounds 
enumerated  in  the  statute  upon  which  a  challenge  to  the  panel 
of  jurors  can  be  founded  exclude  all  grounds  not  enumerated. 

7.  SAME — Necessity  for  Hearing  Evidence.  It  is  not  error  for  the 
trial  court  to  refuse  to  hear  evidence  offered  in  support  of  a 
challenge  to  the  panel  of  jurors,  where  the  challenge  states  no 
facts  which,  if  proven,  would  justify   the   court   in   sustaining   it. 

8.  INSTRUCTIONS— Reasonable  Doubt.  An  Instruction  that  if  the 
jury  believe  from  the  evidence  that  the  defendant  sold  whisky 
to  C,  then  they  should  convict,  is  erroneous  for  failing  to  tell 
the  jury  that  they  must  so  believe  beyond  a  reasonable  doubt 

9.  INSTRUCTIONS— Weight  of  Evidence— Testimony  of  Detectives. 

It  is  proper  to  refuse  a  requested  instruction  that  the  jury  should 
receive  with  caution  the  testimony  of  a  detective,  the  jury  be- 
ing the  sole  judges  of  the  credibility  of  the  witness  and  the 
weight  to  be  given  his  testimony. 

(Syllabus   by   the   Court.) 

Appeal  from  Comanche    Gotmty    Court;   James    H,    Wolverton^ 

Judge. 

Sam  Bemer  was  convicted  of  selling  whisky  and  was  sen- 
tenced to  pay  a  fine  of  $100.00  and  to  be  imprisoned  in  the 
county  jail  for  a  term  of  sixty  days.  He  filed  a  motion  for  a 
new  trial,  which  was  heard  and  overruled,  and  he  appeals.  Re- 
versed and  remanded. 

Ray  &  Cunningham,  for  plaintiff  in  error. 
Fred  S.  Caldwell,  for  the  State. 

RICHARDSON,  Judge.  The  first  assignment  of  error  is 
that  the  court  erred  in  overruling  plaintiff  in  error^s  demurrer  to 
the  information.  This  demurrer  was  predicated  upon  the  fact 
that  the  information  did  not  show  or  allege  that  the  prosecution 
was  conducted  in  the  name  and  by  the  authority  of  the  state  of 
Oklahoma.  The  entire  record  shows,  however,  that  the  prosecu- 
tion was  carried  on  in  the  name  and   by    the    authority    of   the 
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state;  and  that  is  sufficient.  Arie  v.  State,  1  Okla.  Cr.  666,  100 
Pac.  33;  Reeves  v.  Territory,  2  Okla.  Cr.  351,  101  Pac.  1030; 
Caples  V.  State,  3  Okla.  Cr.  72,  104  Pac.  493. 

Next  the  plaintiff  in  error  contends  that  tne  court  erred  in 
calling  talesmen  for  the  completion  of  the  trial  jury.  As  bear- 
ing upon  this  assignment  the  case-made  shows  the  following: 

"The  defendant  now  objects  to  any  talesmfen  being  called 
because  there  is  a  regular  panel  that  has  been  drawn  under  the 
provisions  of  the  law  for  this  term  of  court;  that  said  panel  has 
not  been  quashed  or  exhausted  and  objects  to  the  jury  being 
made  up  of  talesmen.  The  Court  overruled  the  motion  for  the 
reason  that  there  were  not  any  other  jurors  in  attendance  at  this 
^ourt  that  is  drawn  for  this  term  of  court.  To  which  ruling  of 
the  court  the  defendant  excepts  and  the  exception  allowed.^* 

The  record  further  shows  that  there  were  only  eight  jurors 
in  attendance  upon  the  court,  although  eighteen  had  been  drawn 
and  only  one  had  been  excused.  Whether  the  other  nine  were 
found  by  the  sheriff;  and  if  found  and  summoned,  whether  they 
obeyed  the  summons,  or  whether  the  facts  were  such  that  the 
court  should  have  issued  an  attachment  for  them,  does  not  ap- 
pear from  the  case-made.  Be  that  as  it  may,  this  record  shows 
no  such  state  of  facts  .as  would  make  it  error  for  the  court  to 
order  the  summoning  of  talesmen  for  the  completion  of  this 
jury,  when  on  account  of  individual  challenges,  either  peremp- 
tory or  for  cause,  a  trial  jury  of  six  men  could  not  be  selected 
from  the  eight  jurors  in  regular  attendance.  Section  3987  of 
Snyder's  Comp.  Laws  of  Oklahoma  provides  that,  "At  any  time 
during  a  term  of  court,  after  a  petit  jury  has  been  drawn  and 
summoned  in  the  manner  as  herein  provided,  for  the  trial  of 
any  cause  the  regular  panel  of  jurors  shall  appear  to  be  insuffi- 
cient, the  jury  may  be  completed  from  talesmen,  or  the  court 
may  direct  an  open  venire  to  issue  to  the  sheriff  for  such  num^ 
ber  of  jurors  as  may  be  deemed  necessary  to  be  selected  from 
the  body  of  the  county'\  The  record  shows  no  irregularity  in 
the  proceedings  in  this  respect,  and  we  can  presume  none. 

The  next  assignment  of  error  is  that  the  court  erred  in  over- 
ruling plaintiff  in  error's  challenge  to  the  panel  of  petit  jurors. 
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The  challenge  to  the  panel  was  in  writing,  and  the  grounds 
stated  therein  were  as  follows: 

"(1)  For  the  reason  that  said  list  of  jurors  are  not  fair  and 
impartial  jurors  for  the  trial  of  thig  class  of  causes  but  are  biased 
and  prejudiced  many  of  them  in  favor  of  this  class  of  prosecu- 
tions and  against  this  class  of  violations  of  law. 

"(2)  For  the  reason  that  the  jury  commissioners  who  placed 
the  names  of  the  electors  in  the  box  for  jury  service  are  all  three 
biased  and  prejudiced  in  favor  of  the  prosecution  of  this  class 
of  violations  of  the  law,  and  are  interested  generally  in  the  pros- 
ecution of  this  particular  class  of  offenses,  and  did  select  the 
names  of  electors  and  place  the  names  in  the  jury  box  of  the 
County  of  Comanche  for  the  County  Court  of  men  known  to 
them  to  be  particularly  opposed  to  this  class  of  violations  of  law, 
and  did  not  place  in  said  jury  box  the  names  of  fair  and  im- 
partial electors  for  said  jury  service  required  by  law. 

"(3)  For  the  reason  that  the  said  jur}^  commissioners  have 
no  legal  right  or  authority  in  law  to  act,  they  acting  or  pretend- 
ing to  act  under  and  by  virtue  and  warrant  of  an  appointment 
as  such  jury  commissioners  made  by  Judge  Johnson  of  the  dis- 
trict court  in  this  district,  the  said  appointment  being  void  and 
illegal,  no  power  being  conferred  by  the  Constitution  of  the 
state  of  Oklahoma  upon  district  judges  to  exercise  executive  au- 
thority and  the  Tjegislature  of  the  state  is  powerless  to  confer  such 
an  exercise  of  power  upon  said  district  judge." 

This  challenge  was  based  on  novel  grounds.  It  alleged 
prejudice  on  the  part  of  the  jurors,  not  against  the  plaintiiT  in 
error,  but  only  against  the  offense.  We  presume  that  if  a  defend- 
ant was  charged  with  murder,  then  by  the  same  token  he  would 
be  entitled  to  a  trial  by  a  jury  composed  of  men  entirely  indif- 
ferent as  to  whether  murder  be  committed  in  their  county  or  not, 
men  who  entertain  no  prejudice  whatever  against  the  crime  of 
murder.  It  is  generally  thought  that  a  juror  should  be  a  man, 
not  only  law-abiding  himself,  but  imbued  with  a  desire  to  see 
the  laws  in  their  entirety  honestly  and  righteously  enforced 
against  all  offenders;  that  the  enforcement  of  the  law  is  contem- 
plated and  intended,  and  that  it  will  be  enforced  better  by  those 
in  sympathy  with  it  and  who  recognize  the  necessity  and  justice 
of  it  than  by  that  class  of  persons  who  are  indifferent  or  who  de- 
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sire  to  violate  it  or  thwart  its  administration.  We  had  always 
heard  that  good  citizens  are  prejudiced  against  any  "class  of  vio- 
lations of  law;"  that  good  citizenship  implies  a  respect  for  and 
an  obedience  to  all  laws,  so  long  as  they  are  laws,  and  a  willing- 
ness and  desire  to  see  them  effectively  administered.  And  we 
are  told  here  for  the  first  time  that  a  defendant  has  a  vested 
and  inalienable  right  to  be  tried  by  a  jury  who  possess  no  regard 
for  the  particular  law  alleged  to  have  been  violated,  selected  by 
commissioners  on  friendly  terms  with  the  particular  offense 
charged.  This  may  be  so;  but  we  have  been  cited  to  no  author- 
ity therefor.  We  conjectured  that  plaintiff  in  error  was  claim- 
ing a  constitutional  right  to  a  trial  by  a  jury  of  his  peers;  but 
upon  an  examination  of  the  Constitution  we  find  no  such  provi- 
sion therein,  the  Constitution  guaranteeing  to  him  only  a  "trial  by 
an  impartial  jury  of  the  county."  And  while  we  have  not  looked 
further  for  authority,  yet  we  are  reasonably  certain  that  we 
could  have  found  none  if  we  had  looked,  and  more  certain  that 
we  should  not  follow  it  if  we  found  it. 

We  will  say  further  that  if  the  individual  jurors  composing 
this  panel  were  actually  prejudiced  against  this  defendant,  jet 
that  was  no  ground  for  a  challenge  to  the  panel.  The  jurors 
might  have  been  competent  in  every  other  case  pending  in  the 
court.  This  defendant  could  have  challenged  for  cause  every  in- 
dividual juror;  and  he  had  the  right  to  use  every  means  by 
which  to  show  their  disqualification  upon  individual  challenges 
for  cause  which  he  could  possibly  have  used  upon  this  challenge 
to  the  panel.  The  statute  (sections  6795  and  6801  of  Snyder's 
Comp.  Laws  of  Okla.)  enumerates  the  matters  upon  which  a 
challenge  to  the  panel  can  be  founded;  the  matters  thus  enumer- 
ated are  exclusive,  and  the  bias  or  prejudice  of  the  jurors  is  not 
among  them. 

As  to  the  third  ground  alleged,  the  appointment  of  jury 
commissioners  charged  with  the  duty  of  selecting  jurors  is  not 
necessarily  an  executive  function,  and  the  power  to  make  such 
appointment  may  properly  be  conferred  upon  the  district  judge. 
This  is  done  in  a  great  number  of  states. 
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It  is  next  urged  that  the  court  erred  in  refusing  to  hear 
testimony  in  support  of  the  allegations  contained  in  the  chal- 
lenge to  the  panel  of  jurors  set  out  above.  The  court  committed 
no  error  in  this  respect,  for  the  reason  that  the  challenge  to  the 
panel  set  forth  no  facts  which  if  proven  would  have  justified  the 
court  in  sustaining  the  same.  Every  paragraph  thereof  was  sub- 
ject to  exception,  and  there  was  no  occasion  for  the  trial  court  to 
waste  any  time  in  the  vain  matter  of  hearing  testimony  thereon. 

The  court  gave  the  jury  the  following  instruction: 

"No.  2.     The  court  instructs  the  jury  that  if  you  believe* 
from  the  evidence  that  the  defendant,   Sam  Eemer,  did  at  the 
timje  and  place  alleged  in  the  information    barter,    sell   or    give 
away  intoxicating  liquor,  to-wit:  whisky,  to  one  Rufe  Correll,  it 
will  be  your  duty  to  find  the  defendant  guilt/\ 

The  defendant  objected  to  the  giving  of  this  instruction  in 
this  form,  and  his  objection  being  overruled,  saved  an  exception. 
The  objection  to  the  instruction  was  well  taken.  This  instruc- 
tion went  to  the  very  gist  of  the  case.  It  might  be  termed  the 
substantive  instruction  in  the  case;  the  one  embodying  the  ele- 
ments of  the  crime  charged,  and  informing  the  jury  under  what 
circumstances  they  should  convict  the  defendant,  and  to  which 
every  other  instruction  given  was  merely  adjective  or  explanatory. 
And  that  being  true,  it  was  essential  that  this  instruction  should 
be  correct.  But  it  is  not.  It  tells  the  jury  that  if  they  only 
believe  from  the  evidence  that  the  defendant  sold  the  whisky, 
then  it  is  their  duty  to  convict.  How  strong  ijiat  belief  should 
be  the  jury  were  not  told.  Under  this  instruction  they  were  au- 
thorized to  convict  even  upon  a  vague,  uncertain  belief  founded 
upon  a  bare  preponderance  of  the  evidence;  whereas  the  statute 
and  the  adjudged  cases  require  that  the  belief  be  a  positive  one 
based  upon  evidence  possessing  that  degree  of  probative  weight 
and  force  that  it  satisfies  the  minds  of  the  jurors  of  the  defend- 
ant's guilt  beyond  a  reasonable  doubt.  Claxton  v.  Com,  (Ky.) 
30  S.  W.  998;  Pierson  v.  State,  99  Ala.  148,  13  So.  550;  Webb 
t.  State,  73  Miss.  456,  19  So.  238;  Burton  v.  State,  107  Ala. 
108,  18  So.  284;  Carr  v.  State,  104  Ala.  4,  16  So.  150.  Every 
instruction  which  submits  to  the    jury    a    hypothetical    state    of 
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facts  upon  the  finding  of  the  truth  of  which  they  are  to  convict 
the  defendant  should  tell  the  jury  that  they  must  find  those  facts 
from  the  evidence  beyond  a  reasonable  doubt.  Such  instruction 
should  embody  only  the  facts  essential  to  a  conviction;  and  it  i? 
the  better  practice  to  incorporate  in  the  same  instruction  the 
alternative  proposition,  that  if  upon  a  consideration  of  all  of  the 
evidence  the  jury  entertain  a  reasonable  doubt  of  the  truth  of 
any  one  or  more  of  those  essential  facts,  they  should  acquit.  We 
would  recommend  the  following  as  a  proper  instruction  in  this 
character  of  case: 

"The  court  instructs  the  jury  that  if  they  believe  from  the 
evidence  in  this  case  beyond  a  reasonable  doubt  that  the  defend- 
ant, Sam  Remer,  in  this  county  and  state,  on  or  about  the  1st 
day  of  February,  1908,  did  sell  whisky  in  any  quantity  whatever 
to  one  Eufe  Correll,  then  it  will  be  your  duty  to  find  the  de- 
fendant guilty  as  charged  in  the  information.  On  the  other 
hand,  if,  upon  a  consideration  of  all  of  the  evidence  in  this  wise, 
you  entertain  a  reasonable  doubt  as  to  whether  the  defendant,  in 
this  county,  on  or  about  the  date  mentioned,  did  sell .  whisky  te 
the  said  Rufe  Correll,  then  you  should  acquit  the  defendant." 

The  defendant  requested  the  court  to  give  the  jury  the  fol- 
lowing instruction : 

"You  are  further  instructed  that  the  evidence  in  this  case 
shows  that  the  witness,  Rufe  Correll,  was  the  cause  of  some  15 
prosecutions  being  instituted  against  different  men  in  the  city  of 
Lawton,  within  two  days,  and  that  he  worked  for  those  two  days 
securing  testimony.  In  this  connection  you  are  instructed  that 
the  evidence  of  a  detective  in  liquor  cases  should  be  received  with 
greatest  caution." 

The  court  refused  to  give  this  instruction,  and  the  defend- 
ant excepted  and  assigned  the  court's  refusal  as  error  here.  This 
instruction  was  properly  refused.  It  is  indirectly,  if  not  directly, 
an  instruction  upon  the  weight  of  the  evidence;  and  it  is  not  the 
law  in  this  jurisdiction  that  the  court  should  instruct  upon  the 
weight  of  the  evidence  either  in  behalf  of  or  against  the  defendant. 
In  this  case  it  was  solely  for  the  jury  to  say,  uninfluenced  by  the 
expression  of  any  opinion  on  the  part  of  the  court,  what  weight  and 
value  should  be  given  to  the  testimony  of  Rufe  Correll.  If  the  fact 
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that  he  acted  as  a  detective,  or  the  general  method  of  liis  opera- 
tions in  any  manner  discredited  the  witness,  that  was  proper  sub- 
ject for  argument  to  the  jury,  but  not  for  an  instruction  on  the 
part  of  the  court.  In  Fletcher  v.  State,  2  Okla.  Cr.  300,  101 
Pac.  599,  Judge  Furman  said: 

"We  think  that  it  is  error  for  the  court  to  single  out  any 
special  witness,  personally,  and  burden  his  testimony  with  any 
suggestions  which  might  indicate  to  the  jury  that  in  the  opinion 
of  the  court  such  witness  was  liable  to  testify  falsely.  Instruc- 
tions as  to  the  credibility  of  witnesses  should  be  general  and  apply 
equally  to  all  of  the  witnesses  for  the  state  and  the  defendant 
alike.'' 

It  is  not  every  detective  whose  testimony  should  necessarily 
be  viewed  with  caution.  His  general  character,  hia  motives  and 
purposes,  his  manner  of  operating  and  his  apparent  sincerity  and 
truthfulness  are  all  matters  as  much  to  be  considered  in  deter- 
mining the  weight  to  be  given  his  testimony  as  they  are  in 
determining  the  value  of  the  testimony  of  any  other  witness.  It 
requires  no  particular  legal  learning  or  acumen  to  apply  such  a 
test,  and  the  jury  are  thought  to  be  a?  capable  as  the  court  of 
determining  whose  testimony  they  snowld  receive  with  caution. 
The  law  makes  that  their  province. 

For  the  error  indicated  above  the  cause  is  reversed  and  re- 
manded with  direcitioiis  to  grant  the  defendant  a  new  trial. 

FURMAN,  Presiding  Judge,  and  DOYLE,  Judge,  concur. 
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Dr.  J.  R.  WiLsox  V   State. 

No.  A-342.     Opinion  Filed  May  16,  1910. 
(109   Pac.   289.) 

1.  COURTS— County  Court*— Trial  in  Torm  Timo.  The  trial  of  cases 
tn  the  county  court,  not  triable  under  Justice  of  the  peace  pro- 
cedure, can  be  had  only  In  term  time. 

2.  COURTS— LapM  of  Terms.  The  terms  of  courts  of  record  be^ln 
on  the  day  fixed  by  law;  and  if  the  Judge  he  not  present  in  his 
court,  or  a  Judge  pro  tem.  selected,  within  two  days  after  the 
first  day  of  the  term,  then  the  term  lapses,  and  cannot  there- 
after be  revived  by  the  Judge  or  any  other  officer  of  the  court; 
and  any  attempted  proceedings  had  in  such  court  after  the 
lapse  of  the  term  is  coram  non  judioo  and  void. 

3.  APPEAL — Record.  A  Journal  entry  showing  the  opening  of  the 
court  on  a  day  subsequent  to  the  first  day  of  the  term  as  fixed 
by  law  is  alone  not  sufficient  to  show  that  the  court  did  not 
convene  on  the  day  fixed  by  law.  The  case-made  must  affirm- 
atively show  the  absence  of  an  order  convening  the  court  on 
the   proper   day. 

4.  COURTS^Prssumption  of  Regularity  of  Proceedings.  Irregular- 
ities in  the  proceedings  of  courts  or  record  will  not  be  presumed, 
but  must  be  properly  and  affirmatively  shown. 

5.  INSTRUCTIONS— Good  Character.  For  proper  and  improper  in- 
structions upon  the  good  character  of  the  accused  in  a  criminal 
case,  see  the  opinion. 

6.  APPEAL — Assignments  of  Error — Abandonment.  Assignments  of 
error  not  presented  In  the  brief  or  oral  argument  will  be 
deemed  abandoned. 

(Syllabus  by   the  Court) 
Appeal  from  Ste/phens  County  Court;  W.  II,  Admire,  Judge, 

Dr.  J.  R.  Wilson  was  convicted  in  the  County  Court  of 
Stephens  County  of  the  offense  of  selling  liquor,  and  he  appealp. 
Affirmed. 

E,  E,  Morris  and  Oilbert  &  Bond,  for  plaintiff  in  error. 
Fred  S,  Caldwell,  for  the  State. 
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RICHARDSON",  Judge.  First  it  is  urged  that  the  County 
Court  of  Stephens  County  was  without  jurisdiction  to  hear  and 
determine  this  cause  at  the  time  it  was  tried.  This  matter  was 
not  presented  below  but  is  raised  here  for  the  first  time  on  ap- 
peal. The  contention  is  that  under  section  9,  article  1,  chapter 
27  of  the  Session  Laws  of  1907-08,  the  four  legular  terms  of  the 
county  court  in  the  several  counties  of  this  state  must  commence 
on  the  first  Monday  of  January,  April,  July  and  October  of  each 
year;  and  that  the  July,  1909,  term  of  this  court  was  not  opened 
until  the  3rd  day  of  August,  on  which  day  the  plaintiff  in  error 
was  tried. 

It  is  true  that  the  county  court  is  a  .court  of  record ;  and  the 
trial  of  cases  therein  can  be  had  only  in  term  time,  except  that 
such  court  is  always  open  for  the  transaction  of  all  probate  bxisi- 
ness,  the  trial  of  cases  triable  under  justice  of  the  peace  proce- 
dure, and  for  the  purpose  of  taking  and  entering  judgments  by 
confession.  Sec.  1999,  Snyder's  Comp.  Laws  of  Okla.  And  it 
is  also  true  that  the  term  begins  on  the  day  fixed  by  law;  and  if 
the  judge  be  not  present  in  his  court,  or  a  judge  pro  tein, 
selected,  within  two  days  after  the  first  day  of  the  term,  then  the 
court  by  operation  of  law  stands  adjourned  for  the  term.  In 
such  case  the  term  lapses,  and  thereafter  neither  the  judge  nor 
any  other  oflficer  of  the  court  can  revive  it;  and  any  attempted 
proceeding  had  in  such  court  after  the  lapse  of  the  term  is  coram 
non  judice  and  void.  Sec.  6255,  Snyder's  Comp.  Laws  of  Okla. ; 
American  Fire  Ins.  Co.  v,  Pappe,  4  Okla.  110,  43  Pac.  1085; 
In  Re  McOlaskey,  2  Okla.  5G8,  37  Pac.  854;  In  Re  Terrill,  52 
Kan.  29,  34  Pac.  457;  In  Re  McClasJcey,  62  Kan.  34,  34  Pac. 
459;  U.  P.  Ry.  Co,  v.  Hand,  7  Kan.  ;{80;  In  Re  MiUington,  24 
Kan.  214;  Cullum  v.  Casey  &  Co,,  1  Ala.  351;  Wighinum  v. 
Karsner,  20  Ala.  446;  Brumley  v.  State,  20  Ark.  77;  Neal  v. 
Shinn,  49  Ark.  277,  4  S.  W.  771;  People  v.  Bradwelh  2  Cow. 
445;  Wight  v.  WaRbaum,  39  111.  554;  Hoye  v.  State,  39  Ga.  718; 
Lewis  V.  Hoboken,  42  X.  J.  L.  379;  State  v.  Roberts,  8  Nev. 
239;  Holmam,  v,  Hogg,  83  Mo.  App.  370;  Oarza   and   Lopez    v. 
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State,  12  Tex.  App.  261;    Thomas    v.    Fogarty,    19    Cal.    614; 
People  V.  Sanchez,  24  Cal.  17. 

But  in  this  case  the  only  evidence,  record  or  otherwise,  con- 
tained in  the  case-made  tending  to  show  that  the  County  Court 
of  Stephens  County  did  not  convene  on  the  first  Monday  in  July 
is  the  journal  entry  of  the  opening  of  the  court  on  August  3, 
1909,  the  day  the  plaintiff  in  error  was  tried,  which  entry  is  as 
follows : 

"In  the  County  Court  in  and  for  Stephens  County,  Okla- 
homa : 

"Be  it  remembered,  that  on  this,  the  3d  day  of  August,  1909, 
at  the  City  of  Duncan,  at  the  court  room  in  Stephens  Comit}', 
Oklahoma,  the  County  Court  of  Stephens  County,  Oklahoma,  was 
duly  opened  by  proclamation  of  the  sheriff  for  the  said  July, 
1909,  term  of  said  court. 

"Officers  present:  \V.  H.  Admire,  county  judge,  presiding; 
W.  M.  Cates,  sheriff;  E.  H.  Smith,  stenographer  and  ex-officio 
clerk,  C.  C;  T.  M.  Wilkinson,  clerk  County  Court. 

"When  the  following  business  was  transacted,  to-wit:" 

iThis  entry  cannot  be  held  to  establish  the  fact  that  the  court 
was  not  convened  on  the  first  Monday  in  July.  For  aught  we 
know  the  court  may  have  been  regularly  convened  on  that  day, 
and  may  have  been  in  session  and  trying  cases  on  each  juridical 
day  between  the  first  Monday  in  July  and  the  first  Monday  in 
October  of  that  year;  and  this  entry  may  be  the  usual  entry 
which  the  court  makes  on  the  convening  of  the  court  each  day, 
changing  only  the  date.  Or,  for  aught  we  know,  the  County 
Court  of  Stephens  County  may  have  convened  on  the  first  Mon- 
day .in  July,  and  on  that  day  may  have  taken  a  recess  until  the 
3rd  day  of  August.  This  it  had  the  power  to  do.  The  case- 
made  contains  no  recital  showing  the  absence  of  a  journal  entry 
convening  the  court  on  the  first  Monday  in  July,  nor  does  it  re- 
cite any  other  fact  from  which  the  absence  of  such  an  entry 
could  be  legitimately  inferred.  We  are  not  permitted  to  pre- 
sume that  the  court  failed  to  observe  the  law,  nor  to  hold  that  it 
so  failed  by  a  doubtful  construction  of  this  particular  entry.  The 
offense  charged  being  one  within  the  jurisdiction  of  the  court, 
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the  plaintiff  in  error  being  present,  and  the  trial  being  had  on 
a  day  between  the  dates  fixed  by  law  for  convening  and  finally 
adjourning  the  term,  every  presumption  is  in  favor  of  the  regu- 
larity of  the  proceeding;  and  this  must  be  overcome  by  a  proper 
showing  in  the  case-made  before  we  should  hold  that  the  court 
did  not  have  jurisdiction. 

The  court  gave  the  jury  the  following  instruction: 

'*Fifth.  Gentlemen  of  the  jury:  There  is  testimony  in 
this  case  with  reference  to  the  good  character  of  the  defendant 
in  the  community  in  which  he  lives  and  you  may  consider  this 
testimony  in  making  up  your  verdict  in  this  case  and  in  deter- 
mining the  issues,  such  evidence  should  be  considered  by  you  in 
connection  with  all  the  other  evidence  in  this  case  and  give  it 
such  weight  and  credit  as  you  should  any  other  evidence  in  this 
case  as  I  have  instructed  you  herein,  such  evidence  is  competent 
for  defendant  a)id  to  be  considered  by  you  in  determining  hia 
^ilt  or  innocence". 

Plaintiff  in  error  did  not  except  to  this  instruction,  but 
saved  exceptions  to  the  refusal  of  the  court  to  give  each  of  the 
following  requested  instructions: 

^*One.  Gentlemen  of  the  Jury:  Evidence  has  been  intro- 
duced in  this  case  seeking  to  establish  the  good  character  of  the 
defendant  in  the  community  in  which  he  resides;  I  charge  you 
in  this  connection  in  your  deliberation  in  this  case  you  may  con- 
sider such  testimony  in  determining  the  innocence  or  guilt  of 
the  defendant,  and  if  you  find  the  evidence  for  and  against  the 
defendant  to  be  equally  divided,  then  the  evidence  of  good  char- 
acter should  weigh  in  the  defendant's  favor,  and  you  should 
acquit  him,  if  his  good  character  has  been  established." 

"Two.  Gentlemen  of  the  Jury:  You  are  instructed  that 
the  evidence  of  good  character  should  be  considerd  by  you  with 
the  other  evidence  of  guilt  or  innocence  without  regard  to  the 
apparently  conclusive  or  inconclusive  character  of  such  other  evi- 
dence, and  although  there  may  be  sufficient  other  evidence  to 
warrant,  a  finding  of  guilt,  if  the  good  character  of  the  accused 
creates  the  reasonable  doubt  of  guilt,  then  you  should  acquit  the 
defendant." 

The  instructions  requested  were  properly  refused.  Cannon 
V,  Territory,  1  Okla.  Cr.  600,  -99  Pac.  622 ;  Morris  v.  Territory, 
1  Okla.  Cr.  617,  99  Pac.  760.     On  principle  it  would  seem  that 
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the  very  fact  that  the  court  admits  the  evidence  as  to  the  de- 
fendant's good  character  could  not  but  be  understood  by  the  jury 
as  a  command  to  consider  it;  and  it  would  seem  also  that  when 
such  evidence  is  admitted,  and  the  court  instructs  the  jury  to 
acquit  if,  upon  a  consideration  of  all  the  evidence  in  the  case, 
they  entertain  a  reasonable  doubt  of  the  defendant's  guilt,  that 
would  be  all  that  should  be  required.  Be  that  as  it  may,  how- 
ever^ we  hold  that  it  is  sufficient  in  cases  of  this  kind  fc^r  the 
court  to  instruct  the  jury,  in  substance,  that  if  they  believe  from 
the  evidence  that  prior  to  the  alleged  oflfense,  the  defendant  had 
the  general  reputation  in  his  community  of  being  a  moral,  law- 
abiding  citizen,  then  they  should  consider  that  fact  and  give  to 
it  such  weight  as  they  deem  proper,  in  determining  the  question 
of  the  defendant's  guilt  or  innocence;  but  if,  upon  a  considera- 
tion of  all  the  evidence  in  the  case,  including  that  bearing  upon 
the  defendant's  good  reputation,  the  jury  nevertheless  believe  be- 
yond a  reasonable  doubt  that  the  defendant  is  guilty  as  charged, 
then  his  previous  good  reputation  would  constitute  no  justifica- 
tion or  defense. 

Other  assignments  of  error  were  made,  but  have  not  been 
noticed  in  plaintiff  in  error's  brief  or  oral  argument,  and  will 
therefore  be  treated  as  abandoned. 

Finding  no  error,  the  judgment  of  the  county  court  is 
affirmed. 

FURMAN,  Presiding  Judge,  and  DOYLE,  Judge,  concur. 
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No.    A-757.     Opinion    Filed    May    21,    1910. 
(109   Pac.    29^5.) 

1.  HOMICIDE — Reduction  of  Homicide  to  Manslaughter  ~~  Cooling 
Time.  In  determining  whether  a  homicide  is  reduced  from  mur- 
der to  manslaughter,  the  question  is  not  only  did  the  defendH- 
ant's  passion  engendered  by  a  sufficient  provocation  in  fact 
cool,  but  also  was  the  time  intervening  between  the  giving  of 
the  provocation  and  the  killing  sufficient  for  the  passion  of  a 
reasonable  man  to  cool?  An  affirmative  answer  to  either  ques- 
tion precludes  a  reduction  of  the  homicide  to  manslaughter. 

2.  SAME — Question  of  Law  and  Fact.  If  a  fatal  wound  be  inflict- 
ed immediately  following  a  sufficient  provocation  given,  then 
the  question  as  to  whether  the  defendant's  passion  thereby 
aroused  had  in  fact  cooled,  or  as  to  whether  a  sufficient  time 
had  elapsed  in  which  the  passion  of  a  reasonable  man  would 
have  cooled,  is  a  question  of  fact  to  be  determined  upon  a  con- 
sideration of  all  the  facts  and  circumstances  in  evidence;  but 
when  an  unreasonable  period  of  time  has  elapsed  between  the 
provocation  and  the  killing,  the  court  is  authorized  to  say  as 
a  matter  of  law  that  the  cooling  time  was  siiffident 

3.  HOMICIDE  — "Murder."  A  deliberate  killing  committed  in  re- 
venge for  an  injury  inflicted  in  the  past,  either  near  or  remote, 
is  murder. 

4.  HABEAS  CORPUS— -Right  to  Bail— Burden  of  Proof.  Upon  an 
application  for  bail  by  writ  of  habeas  corpus  after  commitment 
for  a  capital  offense,  the  burden  is  upon  the  petitioner  to  show 
facts  sufficient  to  entitle  him  to  bail,  when  those  facts  do  not 
appear  from  the  evidence  adduced  on  the  part  of  the  prosecu- 
Uon. 

5.  SAME — Presumptions.  ^Vhen  the  homicide  is  proven  or  admit- 
ted, the  court  on  an  application  for  bail  will  not  presume  for 
the  prisoner  either  Justification  or  mitigation  merely  because  the 
evidence  for  the  prosecution  fails  to  show  their  absence.  Un- 
less the  evidence  for  the  prosecution  shows  the  presence  of 
facts  tending  to  Justify,  excuse,  or  mitigate  the  offense,  the 
burden  is  on  the  petitioner  to  show  them. 

6.  HABEAS  CORPUS — Right  to  Bail — Injury  From  Confinement — 
Sufficiency  of  Showing.  Affidavits  of  physicians  stating  that  in 
their  opinion  confinement  in  Jail  will  result  disastrously  to  the 
petitioner,  and  which  state  no  facts  upon  which  such  opinion  is 
based,  make  no  sufficient  showing  for  the  admission  of  the  pris- 
oner to  bail. 
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7.  HABEAS  CORPUS — Right  to  Bail — Evidence.    Evidence  examin- 

ed and  held  to  justify  the  refusal  of  bail. 

(Syllabus  by  the  Court.) 

Original  Proceeding  in  Habeas  Corpus. 

Application  of  M.  F.  Fraley  for  writ  of  habeas  corpus  to  the 
end  that  he  be  let  to  bail.     Cause  heard  and  bail  refused/ 

D.  A.  McDougal  and  Boone,  Leahy  '&  McDonald,  for  peti- 
tioner.— Citing:  Ex  parte  Kandon,  12  Tex.  App.  155;  Re  Genero 
Lo  8asso  et  aL,  10  L.  R.  A.  847 ;  Richards  v.  State,  9  Tex.  A]^p. 
616;  McCoy  v.  State,  'io  Tex.  33;  In  re  Thomas,  20  Okla.  167. 

Chas.  West,  Atty.  Gen.,  Smith  0.  Matsan,  Asst.  Atty.  Gren., 
and  L.  F.  Roberts,  for  the  State. 

RICHARDSON,  Judge.  This  is  an  original  application  in 
this  court  by  M.  F.  Fraley  for  a  writ  of  Jiubeas  corpus,  by  which 
he  seeks  to  be  let  to  bail  pending  the  final  hearing  and  determina- 
tion of  a  charge  of  murder  filed  against  him  in  Osage  County. 
The  writ  was  allowed,  and  was  made  returnable  on  May  6,  1910, 
on  which  day  the  respondent,  R.  A.  Correll,  sheriff  of  Osage 
County,  filed  his'return  thereto.  On  said  day  written  stipulations 
were  also  filed  in  this  court  by  the  attorneys  for  the  petitioner  and 
the  state,  stipulating  and  agreeing  that  on  April  11,  1910,  a  com- 
plaint was  filed  against  petitioner  before  E.  L.  McCain,  a  justice 
of  the  peace  in  and  for  Osage  County,  charging  petitioner  with 
the  murder  of  one  Dan  Parker,  upon  which  complaint  a  warrant 
of  arrest  was  duly  issued  and  served;  that  on  April  22,  1910,  pe- 
titioner's examining  trial  was  held  before  said  justice  of  the 
peace,  upon  the  conclusion  of  which  petitioner  was  committed 
without  bail  to  answer  a  charge  of  murder  in  the  district  court; 
that  the  presence  of  the  petitioner  before  this  court  is  waived; 
and  that  this  court  shall  hear  and  determine  this  application  upon 
a  transcript  of  the  testimony  taken  at  the  preliminary  hearing  and 
upon  certain  affidavits  here  presented. 

Petitioner  contends  that  he  should  be  let  to  bail,  first,  be- 
cause the  proof  of  his  guilt  of  a  capital  offense  is  not  evident  or 
the  presumption  thereof  great;  Und  second,  that  if  his  guilt  is 
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evident,  the  circumstances  are  such  that  the  court  should  never- 
theless exercise  its  discretion  and  admit  the  petitioner  to  bail. 

Petitioner  did  not  testify  in  the  examining  trial,  nor 
were  any  witnesses  introduced  in  his  behalf.  The  testimony  taken, 
which  is  uncontradicted  in  this  court,  shows .  that  the  deceased, 
Dan  Parker,  on  April  11,  1910,  was  sitting  upon  or  leaning 
against  a  railing  in  front  of  a  drug  store  in  the  city  of  Pawhuska ; 
that  he  had  been  in  that  position  for  some  ten  or  fifteen  minutes 
engaged  in  conversation  with  some  gentleman  beside  him  in  regard 
to  the  sale  of  certain  walnut  timber;  that  the  petitioner  came 
around  the  corner,  walked  up  in  front  of  the  deceased,  said  "Hello, 
Dan,"  and  without  further  warning  immediately  fired  two  shots 
into  the  deceased  in  quick  succession;  that  the  deceased  jumped 
up,  threw  up  his  hands,  staggered,  and  fell  oflE  the  side  walk.  The 
petitioner  thereupon  walked  around  an  obstruction  and  fired  four 
more  shots  into  the  deceased ;  that  the  petitioner  then  walkec'  off, 
and  after  going  some  distance,  turned  and  came  back,  and  put- 
ting his  pistol  close  to  the  head  of  the  deceased,  snapped  it  a  time 
or  two  and  said:  'TTou  damned  son  of  a  bitch,  I  told  you  I'd 
Idll  you;  you  killed  mj^  boy."  The  substance  of  the  foregoing 
facts  are  testified  to  positively  by  seven  eye^vitn esses,  and  they 
stand  in  the  record  undisputed.  It  is  further  shown  that  after 
the  deceased  fdl  off  the  side  walk  his  pistol  feU  out  of  his  pocket; 
but  the  evidence  nowhere  tends  to  show  that  the  deceased  ever  at 
any  time  had  his  pistol  in  his  hand,  or  that  he  ever  made  any 
effort  or  demonstration  to  draw  it.  No  previous  conversation  or 
diflBculty  of  any  kind  or  character  between  the  petitioner  and  the 
deceased  was  shown  or  intimated. 

The  testimony  does  not  show  it,  but  it  was  stated  by  counsel 
lor  the  petitioner  in  presenting  this  case,  that  the  deceased,  some 
nine  or  ten  months  previously,  had  shot  and  killed  the  son  of  the 
petitioner,  and  that  the  deceased  had  been  tried  for  the  offense 
and  had  been  acquitted;  and  it  is  urged  here  that  when  the  peti- 
tioner saw  the  deceased  on  this  occasion,  the  recollection  of  that 
event  must  have  engendered  in  him  a  passion  which  overcame 
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him;  that  the  killing  was  committed  in  the  heat  of  such  passion, 
was  without  premeditation,  and  therefore  not  murder.  To  this 
we  cannot  assent,  even  if  we  could  take  the  statement  of  counsel 
as  a  proper  substitute  for  testimony  tending  to  prove  the  facts 
stated.  In  Ragland  v.  State,  125  Ala.  12,  27  So.  983,  four  hours 
intervening  between  the  provocation  and  the  killing  was  held  as  a 
matter  of  law  to  be  suflBcient  cooling  time  to  preclude  the  reduction 
of  a  homicide  to  manslaughter.  Perry  v.  State,  102  Ga.  365, 
30  S.  E.  903,  and  Rockmore  v.  SUite,  93  Ga.  123,  19  S.  E.  32, 
each  hold  three  days  as  a  matter  of  law  suflBcient  cooling  time. 
Com.  V.  Aiello,  180  Pa.  St.  597,  holds  from  one  to  two  hours  suf- 
ficient, and  State  v.  Williams,  141  N.  C.  827,  53  S.  E.  823,  holds 
fifteen  minutes  suflBcient.  And  the  authorities  are  all  agreed  that 
the  question  is  not  alone  whether  the  defendants  passion  in  fact 
cooled,  but  also  was  there  suflBcient  time  in  which  the  passion  of 
a  reasonable  man  would  cool.  If  in  fact  the  defendant's  passion 
did  cool,  which  may  be  shown  by  circumstances,  such  as  the 
transaction  of  other  business  in  the  meantime,  rational  conversa- 
tions upon  other  subjects,  evidence  of  preparation  for  the  killing, 
etc.,  then  the  length  of  time  intervening  is  immaterial.  But  if  in 
fact  it  did  not  cool,  yet  if  such  time  intervened  between  the  prov- 
ocation and  the  killing  that  the  passion  of  the  average  man  would 
have  coojed  and  his  reason  have  resumed  its  sway,  then  still  there 
is  no  reduction  of  the  homicide  to  manslaughter.  Savary  v.  State, 
62  Neb.  166,  87  N.  W.  34;  Hurst  v.  State,  40  Tex.  Cr.  378,  46 
S.  W.  635;  People  v.  Bush,  65  Cal.  129,  3  Pac.  950;  Reese  v. 
State,  90  Ala.  624,  8  So.  818;  McNeil  v.  State,  102  Ala.  121,  15 
So.  352,  48  Am.  St.  Bep.  17;  People  v,  Sanches,  24  Cal.  17; 
State  V.  Holmes,  12  Wa«h.  169,  40  Pac.  735;  Ex  paHe  Brown, 
65  Ala.  446;  Smith  v.  State,  103  Ala.  4,  15  So.  843;  Hawkins  v. 
State,  25  Ga.  207,  71  Am.  Dec.  166;  State  v.  Yarbrough,  39  Kan. 
581,  18  Pac.  474;  Sparks  v.  Com.  (Ky.)  14  S.  W.  417.  If  the 
fatal  wound  be  inflicted  immediately  following  a  suflBcient  provo- 
cation given,  then  the  question  as  to  whether  the  defendants  pas- 
sion thereby  aroused  had  in  fact  cooled,  or  as  to  whether  or  not 
such  time  had  elapsed  that  the  passion  of  a  reasonable  man  would 
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have  cooled,  is  a  question  of  fact  to  be  determined  upon  a  consid- 
eration of  all  the  facts  and  circumstances  in  evidence;  but  when 
an  unreasonable  period  of  time  has  elapsed  between  the  provoca- 
tion and  the  killing,  then  the  court  is  authorized  to  say  as  a 
matter  of  law  that  the  cooling  time  was  suflficient. 

Ordinarily  one  day,  or  even  half  a  day,  is  in  law  much  more 
than  a  suflBcient  time  for  one's  passion  to  cool ;  and  a  killing  com- 
mitted upon  a  provocation  given  some  nine  or  ten  months  before 
is  not,  on  account  of  that  provocation  or  any  passion  engendered 
thereby,  reduced  to  manslaughter.  A  deliberate  killing  committed 
in  revenge  for  an  injury  inflicted  in  the  past,  however  near  or  re- 
mote, is  murder. 

The  uncontradicted  testimony  in  this  case  convinces  us  that 
the  proof  of  the  petitioner's  guilt  of  a  capital  oflfense  is  evident, 
and  that  he  is  not  therefore  entitled  to  bail  as  a  matter  of  right. 
The  rule  was  laid  down  by  the  Supreme  Court  of  this  state  in 
the  case  of  In  re  Thomas  et  al,,  1  Okla.  Cr.  16,  93  Pac.  980,  to  the 
effect  that,  upon  an  application  for  bail  by  writ  of  habeas  corpus 
after  commitment  for  a  capital  oflEense,  the  burden  is  upon  the 
petitioner  to  show  that  he  is  illegally  deprived  of  his  liberty;  that 
is,  the  burden  is  upon  the  petitioner  to  show  facts  sufficient  to  en- 
title him  to  bail,  where  those  facts  are  not  shown  by  the  evidence 
adduced  on  the  part  of  the  prosecution.  This  is  a  just  and  salu- 
tary rule  and  has  been  uniformly  followed  in  this  state.  Ex  parte 
Johnson,  1  Okla.  Cr.  414,  98  Pac.  461 ;  Ex  parte  Smith,  2  Okla. 
Cr.  24,  99  Pac.  893.  We  are  not  permitted  to  presume  for  the 
prisoner  either  justification  or  mitigation  merely  because  the  evi- 
dence for  the  prosecution  fails  to  show  their  absence.  On  the 
contrary,  unless  the  evidence  for  the  prosecution  shows  the  pres- 
ence of  facts  or  circumstances  tending  to  justify,  excuse  or  miti- 
gate the  offense,  then  the  burden  is  upon  the  petitioner  to  make 
that  showing  by  evidence  at  least  sufficient  to  generate  a  reason- 
able doubt  in  that  respect.  It  is  the  law  in  this  jurisdicidon  that 
even  in  the  trial  of  the  case,  the  commission  of  the  homicide  by 
the  defendant  being  proved,  the  burden  of  proving  circumstances 
of  mitigation  that  justify  or  excuse  it  devolves  upon  him,  unless 
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the  proof  on  the  part  of  the  prosecution  tends  to  show  that  the 
crime  committed  only  amounts  to  manslaughter,  or  that  the  de- 
fendant was  justifiable  or  excusable.  Section  6854,  Snyder's 
Comp.  Laws  of  Oklahoma.  That  being  true  in  the  ultimate  trial 
of  the  case  where  the  question  of  the  defendants  guilt  or  inno- 
cence, with  all  its  momentous  consequences  to  him,  is  to  be 
passed  upon,  why  should  a  different  rule  prevail  on  an  application 
for  bail,  whose  only  purpose  is  to  procure  a  release  from  custody 
during  the  short  period  of  time  intervening  before  the  trial?  We 
find  in  this  record  nothing  from  which  it  could  be  inferred  that 
the  petitioner  acted  in  his  necessary  self-defense,  either  real  or 
apparent;  or  that  the  homicide  was  anything  else  than  murder. 
What  may  be  disclosed  upon  the  final  trial  we  do  not  know. 

The  petitioner's  next  contention,  that  the  circumstancefc<  are 
such  that  the  court  should  exercise  its  discretion  and  admit  him 
to  bail,  is  based  upon  the  written  imverified  statements  of  two 
physicians,  which,  however,  by  agreement  of  the  attorneys  on  each 
side  we  here  treat  as  affidavits,  and  which  are  as  follows: 

^'I,  Ira  Mullins,  (a  regular  practicing  physician  of  Hominy, 
Oklahoma,)  have  been  personally  acquainted  with  M.  F.  Praley 
for  the  last  five  years.  And  knowing  his  make  up  both  mentally 
and  physically  as  I  do,  I  think  that  to  keep  Mr.  Fraley  in  jail 
for  any  length  of  time  will  destroy  his  mind  permanently  or  cause 
his  death.  (Signed)     Ira  Mullins,  M.  D." 

**I,  Thomas  M.  Berry,  (a  regular  practicing  physician)  do 
hereby  declare  that  after  being  personally  acquainted  with  M.  F. 
Fraley  for  some  time  know  him  to  be  seriously  endangered  both 
mentally  and  physically  by  being  confined  in  prison  at  this  time. 

"(Signed)     l^os.  M.  Berry." 

Treating  these  statements  as  affidavits,  they  are  wholly  insuf- 
ficient upon  which  to  exercise  a  discretionary  power  to  admit  the 
petitioner  to  bail.  Neither  of  them  undertake  to  state  any  facts 
whatsoever,  but  state  only  opinions  and  mere  general  conclusions. 
The  facts  upon  which  these  opinions  and  conclusions  are 
based  are  not  before  us.  They  should  be  stated  in 
order  that  we  may  draw  our  own  conclusions.  We  have 
a   proper  deference  for  the.    opinion    of    reputable    physicians 
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upon,  matters  pertaining  to  their  profession,  but  when 
we  are  called  upon  in  a  judicial  capacity  to  act  upon  their  opin- 
ions, we  must  insist  upon  having  a  statement  of  the  facts  upon 
which  they  are  based.  We  cannot  be  expected  to  adopt  their 
opinions  without  knowing  the  facts  and  circumstances  which  in- 
duce them. 

Bail  is  denied,  the  writ  is  discharged,  and  petitioner  i?  re- 
manded to  the  custody  of  the  sheriff  of  Osage  County  to  await 
hi§  trial  in  due  course. 

FTTRMAN,  Presiding  Judge,  and  DOYLE,  Judge,  concur. 


In  re  W.  J.  Bollik. 

No.  A-756.     Opinion  Filed  May  21,  1910. 

(109   Pac.   288.) 

1.  BAIL — Capital  Offansa^Evidence.  Evidence  examined,  and  held 
to  justify  tJhe  refusal  of  bail  to  a  defendant  in  custody  upon  a 
charge   of   murder.  ^ 

2.  SAME — Mera  Conflict  in  Evidanca.  A  mere  conflict  of  testimony 
even  upon  a  vital  issue,  does  not  of  Itself  entitle  a  defendant  held 
for  murder  to  be  admitted  to  bail.  The  evidence  must  be  con- 
sidered as  a  wliole:  and  when  so  considered,  unless  a  reasonable 
doubt  of  the  defendant's  gruilt  of  murder  is  generated,  bail 
should  be  denied. 

3.  HOMICIDE — Raduction  to  Manslaughtar — Haat  of  Passion.  iHeat 
of  passion  alone  does  not  reduce  a  homicide  from  murder  ta 
manslaughter;  there  must  be  adequate  provocation,  and  the  fa- 
tal blow  must  be  the  unpremeditated  result  of  the  passion  thus 
aroused. 

4.  SAME — ^"Adequate  Provocation"  —  Words  and  Gestures.  Mere 
words,  gesture  or  threats,  however  opprobrious  or  violent,  con- 
stitute in  law  no  adequate  provocation  for  passion  such  as  will 
reduce  a  homicide  from  murder  to  manslaughter. 

(Syllabus  by  the  Court.) 

Original  Proceedings  in  Habeas  Corpus, 
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Application  for  bail  by  writ  of  habeas  corpus.  Application 
heard,  and  bail  refused. 

Massingale  &  Duff  and  Smith  &  Wagner,  for  petitioner. 
Chas,  West,  Atty.  Gen.,  Smith  C,  Matson,  Asst.  Atty.  Gkn., 
Rutherford  Brett,  and  Billnps  A  Ash,  for  the  State. 

RICHARDSON,  Judge.  On  the  18th  day  of  April,  1910, 
the  petitioner  was  arrested,  charged  with  the  murder  of  one 
George  Wilson  alleged  to  have  been  committed  on  that  day  in  the 
city  of  Cordell  in  Washita  County.  A  preliminary  examination 
was  had,  and  petitioner  was  ordered  committed  without  bail  to 
await  further  action  against  him  on  said  charge  in  the  district 
court.  Thereafter  an  information  was  filed  against  petitioner  in 
the  District  Court  of  Washita  County,  charging  him  with  the 
crime  of  murder,  upon  which  information  he  was  duly  arraigned, 
and  to  which  he  entered  a  plea  of  not  guilty.  On  April  25th  the 
petitioner  filed  in  said  district  court  an  application  for  a  writ  of 
habeas  corpus  by  which  he  sought  to  be  released  on  bail.  The  writ 
was  allowed,  and  made  returnable  on  April  28,  1910.  On  the 
return  day  the  cause  was  submitted  to  the  court  upon  the  testi- 
mony taken  in  the  preliminary  hearing,  and  on  May  3,  1910,  the 
court,  after  hearing  and  considering  the  matter,  made  and  en- 
tered an  order  denying  the  petitioner  bail. 

On  May  6,  1910,  an  original  application  for  a  writ  of  habeas 
corpus  seeking  the  allowance  of  bail  was  filed  by  the  petitioner  in 
this  court,  and  the  writ  was  granted.  Return  thereto  has  been 
made;  the  matter  by  agreement  has  been  submitted  to  us  upon 
the  testimony  taken  at  the  preliminary  hearing  and  upon  the 
briefs  and  oral  argument  of  counsel,  and  now  comes  on  for  de- 
termination. 

There  is  no  diversity  of  opinion  as  to  the  law  applicable;  and 
the  sole  question  here  presented  is.  Does  the  evidence  before  us 
show  such  facts  as  should  induce  a  reasonable  doubt  as  to  whether 
petitioner  was  justifiable  or  excusable  in  his  act,  or  as  to  whether 
the  oflEense  was  only  manslaughter?  If  it  does,  then  the  peti- 
tioner is  entitled  to  bail ;  otherwise,  he  is  not. 
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We  have  carefully  read  aDd  considered  all  the  evidence  pre- 
sented, as  well  as  the  briefs  in  behalf  of  each  party;  a'iid  we  have 
come  to  the  conclusion  that  the  judgment  of  the  District  Court 
of  Washita  County  was  right,  and  that  the  petitioner  should  be 
denied  bail. 

The  testimony  tends  to  show  that  one  side  of  petitioner's  farm 
fence  was  in  the  road  reservation,  and  that  at  the  instance  of  some 
three  or  four  citizens  of  the  township,  among  whom  the  deceased 
was  one,  the  township  trustees  directed  the  road  supervisor  to 
notify  petitioner  to  draw  in  his  fence;  that  the  road  supervisor  in 
person  delivered  such  notice  in  writing  to  the  petitioner  on  the 
morning  of  the  killing  and  within  an  hour  before  it  took  place; 
that  upon  receipt  of  the  notice  the  petitioner  said  to  the  super- 
visor that  the  fence  in  question  had  been  there  for  eight  or  ten 
years,  and  that  he  would  see  to  it  that  every  son-of-a-bitch  who 
had  had  anything  to  do  with  that  matter  got  tended  to,  and  that 
to  their  hurt.  The  deceased  was  a  member  of  the  petit  jury  which 
had  just  been  empaneled  in  the  county  court;  and  the  court  hav- 
ing taken  a  recess,  he  and  the  other  jurors  had  conue  down  from 
the  court  room,  and  the  deceased  was  standing  on  the  sidewalk  at 
the  foot  of  the  stairs  when  the  petitioner  came  up.  Petitioner  and 
deceased  there  had  some  words,  which  no  one  appears  to  have  un- 
derstood very  clearly.  One  of  them  called  the  other  a  liar,  and 
it  must  have  been  the  petitioner,  for  the  deceased  immediately 
shook  his  first  at  him  and  said,  "I  will  beat  the  stuffing  out  of 
you  if  you  talk  to  me  that  way  again.  Go  on  away  and  let  me 
alone;  I  don't  want  to  have  any  trouble  with  you."  Petitioner 
then  walked  off  a  few  steps,  opened  his  knife  and  came  back  with 
it  opened  in  his  hand  and  held  behind  his  back,  and  made  a  re- 
mark to  deceased  which  one  witness  testifies  to  have  been,  "You 
are  no  part  of  a  gentleman,  yw  won't  do  what  you  say  you  will ;" 
thereupon  deceased  started  at  petitioner,  but  stopped  three  or  four 
feet  distant  from  petitioner  and  made  no  further  advance.  Peti- 
tioner then  said,  "Come  on  with  it;  if  you  are  going  to  do  it,  do 
it,"  and  immediately  stuck  his  knife,  with  a  three  or  a  three  nnd 
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a  half  inch  blade,  into  deceased's  heart,  inflicting  a  wound  from 
which  death  ensued  within  fifteen  minutes. 

There  is  testimony  to  the  effect  that  cleceased  bore  the  general 
reputation  of  being  a  violent  man,  and  the  testimony  of  one  wit- 
ness to  the  contrary.  There  is  a  conflict  of  testimony  as  to  some 
of  the  statements  made,  three  witnesses  testifying  that  Wilson 
called  petitioner  a  son-of-a-bitch,  but  none  of  the  others  out  of  the 
many  who  testified  to  having  witnessed  the  difficulty,  heard  it. 
There  are  also  one  or  two  other  matters  in  which  there  is  some 
conflict  in  the  testimony.  A  mere  conflict  of  testimony,  however, 
even  upon  a  vital  issue,  does  not  of  itself  entitle  the  petitioner  to 
bail.  The  evidence  must  be  considered  as  a  whole,  and  when  so 
considered,  unless  a  reasonable  doubt  of  the  defendant's  guilt  of 
a  capital  ofFense  is  generated,  bail  should  be  denied.  In  re 
Thomas,  1  Okla.  Cr.  15,  93  Pac.  980.  Heat  of  passion  alone  does 
not  reduce  a  homicide  to  manslaughter;  there  must  be  adequate 
provocation  for  it,  and  the  fatal  blow  must  be  the  unpremeditated 
result  of  the  passion  thus  aroused.  Nor  do  mere  words,  gestures 
or  threats,  however  opprobrious  or  violent,  constitute  in  law  an 
adequate  provocation.  Bishop's  New  Criminal  Law,  vol.  2,  sec. 
704;  Wharton  on  Homicide,  (3d  Ed.)  sec.  173;  21  Cyc.  p.  743, 
and  cases  there  cited.  See,  also,  Reese  v.  State,  90  Ala.  624,  8 
So.  818;  Allen  v.  State,  52  Ala.  391;  Com.  v.  Eckerd,  174  Pa. 
St.  137,  34  Atl.  305;  Smith  v.  State,  49  Ga.  482;  Peri  v.  People, 
65  111.  17. 

We  find  herein  no  element  of  legal  justification  or  excuse. 
We  do  not  know  what  may  be  shown  upon  the  final  trial.  It  is 
sufficient  to  say,  without  entering  upon  a  minute  discussion  of  the 
evidence,  that  we  concur  with  the  district  court  in  its  finding  that 
the  petitioner  is  not  entitled  to  bail. 

Bail  will  therefore  be  denied.    , 

FURMAN,  Presiding  Jhtxik.  and  DOYLE,  Judge,  concur. 
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S.  B.  Caveness  v.  State. 

No.   171.     Opinion   Filed   May    21,   1910. 
(109   Pac.   125.) 

1.  JUDGES— Prejudice— Disqualification.  Under  the  law  as  it  ex- 
isted prior  to  the  passa^re  of  the  Act  approved  March  22,  1909. 
(art  6,  chap.  26  of  Snyder's  Com  p.  Laws  of  Okla.)  it  was  error 
to  refuse  a  changre  of  judgre,  w<here  the  defendant,  >before  the 
case  was  called  for  trial,  filed  an  affidavit  in  due  form  statins 
that  the  presiding:  judgre  was '  prejudiced  against  him.  and  that 
by  reasoR  thereof  he  could  not  have  a  fair  and  impartial  trial 
before  said  judge. 

2.  CRIMINAL  LAW— Sale  of  Liquors— Entrapment.  The  state  is 
not  precluded  from  prosecuting  a  defendant  for  selling  liquor  be- 
cause the  purchase  was  made  by  an  officer,  for  the  purpose  of 
instituting  a  prosecution  thereon. 

(Syllabus  by  the  Court) 

Appeal  from  Pottawatomie  County  Court;  E,  D.  Reasor,  Judge. 

S.  B.  Caveness  was  convicted  of  selling  whisky,  and  he  ap- 
peals.    Eeversed  and  remanded. 

Pendleton,  Abernathy  &,  Howell,  for  plaintiff  in  error. 
Fred  8.  Caldwell,  for  the  State. 

RICHARDSON,  Judge.  Before  this  cause  was  called  for 
trial  below  plaintiff  in  error  made  and  filed  an  affidavit  in  due 
form  stating  that  the  presiding  judge  was  prejudiced  against  him, 
and  that  by  reason  thereof  a  fair  and  impartial  trial  could  riot  be 
had  before  said  judge ;  and  he  prayed  a  change  of  judge.  The  ap- 
plication was  overruled,  and  an  exception  was  taken.  The  trial 
was  had  before  the  passage  of  the  Act  approved  March  22,  1909, 
relating  to  the  disqualiification  of  judges  (art.  6,  chap.  26  of 
Snyder^s  Comp.  Laws  of  Okla.),  and  under  the  uniform  holding 
of  this  court  construing  the  law  as  it  existed  prior  to  the  passage 
of  said  act,  the  court  committed  reversible  error  in  refusing  a 
change  of  judge. 

The  sale  in  this  case,  according  to  the  state's  evidence,  was 
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made  to  a  deputy  sheriff,  who  purchased  the  whisky  as  evidence 
upon  which  to  base  a  prosecution.  Plaintiff  in  error  contends 
that  in  such  case,  the  sale  being  solicited  by  an  officer  and  agent 
of  the  state,  a  prosecution  therefor  cannot  be  maintained.  This 
is  not  true.    De  Graff  v.  State,  2  Okla.  Cr.  519,  103  Pac.  538. 

For  the  error  indicated  the  cause  is  reversed  and  remanded 
with  directions  to  set  aside  the  judgment  and  grant  plaintiff  in 
error  a  new  trial. 

FUBMAN,  Presiding  Judoe^  and  DOYLE,  Judge,  concur. 


A.  0.  Burton  v.  State. 

No.  A-33.     Opinion  FUed  May   21,   1910. 

(109   Pac.   1118.) 

Appeal  from  Choctaw  County  Court;  W.  T.  Olenn,  Judge, 

A.  0.  Burton  was  convicted  of  soliciting  the  purchase  of  in- 
toxicating liquor,  and  he  appeals.    Appeal  dismissed. 

2\  S.  Hardison  and  D,  K,  Fooshee,  for  plaintiff  in  error. 
Fred  S.  Caldwell,  for  the  State. 

PER  CURIAM.  The  state  has  filed  a  motion  to  dismiss  this 
appeal  on  two  grounds:  First,  that  this  court  is  without  juris- 
diction to  hear  and  determine  the  same,  because  it  is  not  shown 
that  notice  of  appeal  was  served  upon  the  county  judge,  or  the 
clerk  of  the  county  court,  or  upon  the  county  attorney;  and,  sec- 
ond, for  want  of  prosecution,  because  no  brief  has  been  filed  on 
the  part  of  plaintiff  in  error.  The  motion  is  well  taken  on  both 
grounds.  The  case-made  shows  no  service  of  notice  of  appeal 
upon  either  the  county  attorney,  coimty  judge,  or  clerk  of  the 
county  court.  Service  of  such  notice  is  an  indispensable  prerequi- 
site to  the  taking  of  an  appeal,  and  where  such  notice  is  not  given 
this  court  acquires  no  jurisdiction  of  the  cause  on  appeal.  Also 
the  petition  in  error  was  filed  in  this  court  on  November  13,  1908, 
and  no  brief  has  been  filed  in  behalf  of  plaintiff  in  error  to  this 
day.    The  motion  to  dismiss  will  therefore  be  sustained.     The  ap- 
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peal  is  dismised,  and  a  mandate  is  ordered  issued  to  the  county 
court  of  Choctaw  county,  directing  said  court  to  enforce  its  judg- 
ment herein. 


In  re  G.  A.  Shaw. 

No.    199.     Opinion   File^    May    21.    1910. 

(109   Pac.   1117.) 

Appeal  from  District  Court,  Oreer  County;  G.  A.  Brown^  Judge, 

G.  A.  Shaw  filed  in  the  district  court  of  Greer  county  an  ap- 
plication for  writ  of  habeas  carpus,  which  was  denied,  and  he 
appeals.    Appeal  dismissed. 

Oarrett  &  Stewart,  for  petitioner. 

Chas.  West,  Atty.  Gen.,  and  Chas.  L.  Moore,  Asst.  Atty. 
Gen.,  for  the  State. 

PER  CURIAM.  The  state  has  moved  to  dismiss  this  appeal 
on  two  grounds:  First,  that  this  court  is  without  jurisdiction  to 
hear  and  determine  the  same,  because  it  is  not  shown  that  notice 
of  appeal  was  served  upon  the  clerk  of  the  district  court  and  upon 
the  county  attorney;  and,  second,  for  want  of  prosecution,  because 
no  brief  has  been  filed  on  the  part  of  plaintiff  in  error.  The  mo- 
tion is  well  taken  on  both  grounds.  No  service  of  notice  of  ap- 
peal upon  either  the  clerk  of  the  district  court  or  the  county  at- 
torney is  shown.  Service  of  such  notice  is  an  indispensable  pre- 
requisite to  tfie  taking  of  an  appeal,  and  where  such  notice  is  not 
given  this  court  acquires  no  jurisdiction  of  the  cause  on  appeal. 
Also  the  petition  in  error  was  filed  in  this  court  on  May  18,  1908, 
and  no  brief  has  been  filed  in  behalf  of  plaintiff  in  error  to  this 
day.  The  motion  to  dismiss  will  therefore  be  sustained.  Appeal 
dismissed. 
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6.  McGiNNis  V,  State. 

No.  A-132.     Opinion  Filed   May  28.  IdlO 

(109    Pac    80.) 

APPEAL— Notice.  Where  no  notice  of  appeal  was  served  and  filed 
as  required  iby  Snyder's  St.  sec.  6949,  the  appeal  will  be  dismss- 
ed. 

Appeal  from  Coal  County  Court;  R.  H,  Welh,  Judge, 

6.  McOinnis  was  convicted  of  a  violation  of  the  prohibition 
law,  and  he  appeals.    Dismissed. 

C.  M.  Threadgill,  for  plaintiff  in  error. 
Fred  S.  Caldwell,  for  the  State. 

PER  CURIAM.  Plaintiff  in  error  was  convicted  in  the 
county  court  of  Coal  county  of  a  violation  of  the  prohibition  law. 
The  record  before  us  does  not  contain  the  judgment.  An  appeal 
was  attempted  to  be  taken  by  filing  in  this  court,  April  12,  1909, 
a  petition  in  error  with  case-made  attached. 

On  March  19,  1910,  on  behalf  of  the  state,  there  was  filed  a 
motion  to  dismiss  the  appeal  for  the  reason  that  "no  notices  of 
appeal  have  ever  been  served  and  filed  as  provided  and  required 
by  section  6949,  Snyder^s  Statutes."  In  order  to  give  this  court 
jurisdiction,  the  notices  prescribed  by  the  statute  must  be  served 
upon  the  clerk  of  the  court  and  prosecuting  attorney,  and  proof 
of  services  of  such  notices  must  be  filed  with  the  clerk  of  this  court 
within  the  time  which  an  appeal  may  be  taken.  That  was  not 
done  in  this  case.  The  motion  to  dismiss  the  appeal  must  there- 
fore be  sustained. 

It  is  therefore  ordered  that  the  purported  appeal  be  and  the 
same  is  hereby  dismissed,  and  the  cause  remanded  to  the  county 
court  of  Coal  county,  with  direction  to  enforce  the  judgment  and 
sentence. 
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Campbell  George  v.  State. 

No.  A-253.     Opinion  Filed  May  28.  1910. 

(109  Pac.   1114.) 

Appeal  from  Coal  County  Court;  R,  H.  Wells,  Judge. 

Campbell  George  was  convicte'd  of  an  illegal  sale  of  liquor, 
and  appeals.     Affirmed. 

Fred  S.  Caldwell  for  the  State 

PER  CURIAM.  Plaintiff  in  error,  Campbell  George,  wa^ 
convicted  in  the  county  court  of  Coal  county  of  the  crime  of  un- 
lawfully selling  intoxicating  liquor,  and  was  on  the  17th  day  of 
.April,  1909,  sentenced  to  be  confined  in  the  county  jail  for  a 
term  of  60  days  and  pay  a  fine  of  $100,  from  which  judgment  he 
appeals  by  filing  in  this  court  on  July  16,  1909,  his  petition  in 
error  with  case-made  attached.  No  briefs  have  been  filed,  and 
we  are  not  advised  as  to  what  plaintiff  in  error  relies  upon  for 
a  reversal  of  said  judgment.  Counsel  for  the  state  has  filed  a 
motion  to  dismiss  or  affirm  for  want  of  prosecution.  We  have 
examined  the  record,  and  no  error  is  apparent.  The  motion  to 
affirm  is  allowed  and  the  judgment  of  the  lower  court  is  hereby 
affirmed.  The  clerk  of  this  court  will  issue  mandate  to  the 
county  court  of  Coal  county,  directing  said  county  court  to  cause 
the  judgment  and  sentence  to  be  enforced. 


Bill  Jones  v.  State. 

No.   A-247,     Opinion  Filed  May  23.   1910. 
(109  Pac.   1116.) 
Appeal  from  Carter  County  Court;  7.  R,  Mason,  Judge. 
Bill  Jones  was  convicted  of  violation  of  the  prohibition  law. 


and  appeals.    Affirmed. 
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e/.  B,  Champion^  for  plaintiff  in  error. 
Fred  S.  Caldwell,  for  the  State. 


PES  CUBIAM.  The  case-made  herein,  together  with  plain- 
tiff in  error^s  petition  in  error,  was  filed  in  this  court  on  July  9, 
1909.  No  briefs  have  been  filed,  and  we  are  not  advised  as  to 
what  plaintiff  in  error  relies  upon  for  a  reversal  of  the  judgment 
against  him.  Counsel  for  the  state  has  filed  a  motion  to  dismiss 
the  appeal  or  aflBrm  the  judgment  for  want  of  prosecution,  to 
which  motion  no  response  has' been  filed.  We  have  examined  the 
record,  and  no  errors  are  apparent.  The  motion  to  dismiss  is 
sustained,  and  the  judgment  of  the  lower  court  is  hereby  af- 
firmed. The  clerk  of  this  court  will  issue  a  mandate  to  the  county 
court  of  Carter  county,  directing  said  court  to  enforce  its  judg- 
ment and  sentence  herein. 


John  Bonner  v.  State. 

No.  A-246.     Opinion  Filed  May  28,  1910. 

(109  Bac.  1118.) 

Appeal  from  Carter  County  Coitrt;  I.  R,  Mason,  Judge. 

John  Bonner  was  convicted  of  an  illegal  sale  of  liquor,  and 
appeals.     Affirmed. 

J,  B,  Champion,  for  plaintiff  in  error. 
Fred  S,  Caldwell,  for  the  State. 

PER  CURIAM.  The  petition  in  error  herein,  together  with  ^ 
the  case-made  was  filed  in  this  court  on  July  9,  1909.  No  briefs 
have  been  filed,,  and  we  are  not  advised  as  to  what  plaintiff  in  error 
relies  upon  for  a  reversal  of  the  judgment  against  him.  The 
state  has  filed  a  motion  to  dismiss  the  appeal  or  affirm  the  judg- 
ment for  want  of  prosecution,  to  which  plaintiff  in  error  has  filea 
no  response.  We  have  examined  the  record,  and  no  error  is  ap- 
parent. The  motion  to  affirm  is  sustained,  and  the  judgment  of 
the  lower  court  is  hereby  affirmed.  The  clerk  of  this  court  will 
issue  a  mandate  to  the  county  court  of  Carter  county,  directing 
said  court  to  enforce  its  judgment  and  sentence  against  the  plain- 
tiff in  error. 
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James  Horton  v.  State. 

No.  A-245.     Opinion  FUed  May  23,  1910. 

(109  Pac.  1115.) 

Appeal  from  Lincoln  County  Court;  Fred   A,    Wagoner,    Judge, 

James  Horton,  at  the  July,  1908,  term  of  the  county  court 
of  Lincoln  county,  wau  convicted  of  violating  the  prohibition  law, 
and  he  appeals,     Appeal  dismissed. 

E.  A.  Foster  and  Hoffman  &  Robertson,  for  plaintiff  in  error. 
Fred  S,  Caldwell,  for  the  State. 

PER  CUEIAM.  In  March,  1910,  the  state  filed  a  motion  to 
dismiss  this  appeal,  for  the  reason  that  no  notice  of  appeal  was 
served  and  filed  as  required  by  section  6949  of  Snyder's  Com- 
piled Laws  of  Oklahoma.  The  record  shows  the  service  of  such 
notice  upon  the  county  attorney;  but  there  is  nothing  in  the  rec- 
ord before  us  to  show  the  service  of  such  notice  upon  the  county 
judge  or  the  clerk  of  the  county  court.  Wherefore  the  motion 
to  dismiss  the  appeal  is  sustained.  It  is  therefore  ordered  that 
the  purported  appeal  herein  be  und  the  same  is  hereby  dismissed, 
and  that  this  cause  be  remanded  to  the  county  court  of  Lincoln 
county,  with  directions  to  enforce  its  judgment  and  sentence 
herein. 


Deak  Hokby  v.  State. 

No.  A-257.     Opinion  Filed  May  23,  1910. 

(109  Pac.   1115.) 

Appeal  from  Pittsburg  County    Court;   R,    W,   Higgins,   Judge. 

Deak  Hokey  was  convicted  of  the  crime  of  violating  the  pro- 
hibition law,  and  he  appeals.     Aflirmed. 

J.  0.  Harley,  for  plaintiff  in  error. 
Fred  S.  Caldwell,  for  the  State. 
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PER  CURIAM.  Petition  in  error  herein,  with  case-made 
attached,  was  filed  in  this  court  on  July  19,  1909.  No  briefs  have 
been  filed,  and  we  are  not  advised  as  to  what  plaintiff  in  error 
relies  upon  for  a  reversal  of  the  judgment  against  him.  The  state 
has  filed  a  motion  to  dismiss  or  affirm  for  want  of  prosecution, 
and  plaintiff  in  error  has  made  no  response  to  said  motion.  We 
have  examined  the  record,  and  no  error  is  apparent.  The  mo- 
tion to  affirm  will  therefore  be  sustained,  and  the  clerk  of  thi? 
court  will  issue  a  mandate  to  the  county  court  of  Pittsburg  county 
directing  said  court  to  enforce  its  judgment  and  sentence  herein. 


William  Meirholtz  v.  State. 

No.  A-186.     Opinion  Filed  May  23,  1910. 

(109  Pac.  1116.) 

Appeal  from  Beckham  County    Court;    Fleetwood    Bell,    Judge. 

William  Meirholtz  was  convicted  of  the  violation  of  the  pro- 
hibition law,  and  he  appeals.     Affirmed. 

Harrison  &  Hendricks,  for  plaintiff  in  error. 
Fred  S.  Caldwell,  for  the  State. 

PER  CURIAM.  The  petition  in  error  herein,  with  case- 
made  attached,  was  filed  in  this  court  on  May  21,  1909.  No 
briefs  have  been  filed,  and  no  further  appearance  has  been  made 
by  or  in  behalf  of  plaintiff  in  error.  We  are  not  advised  as  to 
what  plaintiff  in  error  relies  upon  for  a  reversal  of  the  judgment 
against  him.  The  state  has  filed  a  motion  to  dismiss  the  appeal 
or  affirm  the  judgment  for  want  of  prosecution,  and  plaintiff  in 
error  has  made  no  response  to  said  motion.  We  have  examined 
the  record,  and  no  error  is  apparent.  The  motion  to  affirm  is 
sustained.  The  clerk  of  this  court  will  issue  a  mandate  to  the 
county  court  of  Beckham  county,  directing  said  court  to  enforce 
its  judgment  and  sentence  herein. 
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Bob  George  v.  State. 

Two  Cases,  Nos.  A- 254  and  A- 265.     Opinion  Filed  May  23,  1910. 

(109  Paa  1114.) 

Appeal  from  Coal  County  Court;  R,  H,  Wells,  Judge. 

Bob  George  was  convicted  of  selling  intoxicating  liquor,  and 
appeals.     Affirmed. 

Fred  S,  Caldwell,  for  the  State. 

PER  CURIAM.  Plaintiff  in  error,  Bob  George,  was  con- 
victed in  the  county  court  of  Coal  county  of  the  crime  of  selling 
intoxicating  liquor,  and  was  on  the  14th  day  of  April,  1909,  sen- 
tenced to  be  confined  in  the  county  jail  for  a  term  of  thirty  days 
and  pay  a  fine  of  fifty  dollars,  from  which  judgment  he  appealed 
by  filing  in  this  court  on  July  16,  1909,  his  petition  in  error  with 
case-made  attached.  No  briefs  have  beep  filed  and  we  are  not  ad- 
vised as  to  what  plaintiff  in  error  relies  upon  for  a  reversal  of 
said  judgment.  Counsel  foi  the  state  has  filed  a  motion  to  dis- 
miss or  affirm  for  want  of  prosecution.  We  have  examined  the 
record  and  no  error  is  apparent.  The  motion  to  affirm  is  allowed 
and  the  judgment  of  the  lower  court  is  hereby  affirmed.  The 
clerk  of  this  court  will  issue  mandate  to  the  county  court  of  Coal 
county,  directing  said  county  court  to  cause  the  judgment  and 
sentence  to  be  enforced. 


Tom  Talley  v.  State. 

No.  A-143.     Opinion  Filed  May  23.  1910. 

(109  Pac.  1118.) 

Appeal  from  Okfuskee  County  Court;  T,  T,  Doyle,  Judge. 

Tom  Talley  was  convicted  of  a  violation  of  the  prohibition  law 
and  appeals.    Appeal  dismissed. 

8   Cr.— 47 
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Huser  &  London,  for  appellant. 
Fred  S.  Caldwell  for  the  State. 

PEB  CURIAM.  The  plaintiff  in  error  was  convicted  in  the 
county  court  of  Okfuskee  county  for  the  crime  of  unlawfully 
selling  intoxicating  liquor,  and  was  on  the  19th  day  of  February, 
1909,  sentenced  to  pay  a  fine  of  $300  and  stand  committed  to  the 
county  jail  for  a  term  of  four  months,  and,  failing  to  pay  said 
fine,  to  be  further  confined  in  the  county  jail  until  said  fine  is 
satisfied  in  proportion  to  one  day  imprisonment  for  every  $2  of 
the  fine.  From  such  judgment  and  sentence  an  appeal  was  at- 
tempted to  be  taken  by  filing  in  this  court  on  April  21,  1909,  a 
petition  in  error,  with  transcript  attached.  On  March  19,  11>10, 
on  behalf  of  the  state,  there  was  filed  a  motion  to  dismiss  the  ap- 
peal for  the  reason  that  "no  notices  of  appeal  have  ever  been 
served  and  filed  as  provided  and  required  by  section  6949,  Sny- 
der's Statutes.^'  In  order  to  give  this  court  jurisdiction,  the 
notices  prescribed  by  the  statute  must  be  served  upon  the  clerk 
of  the  court  and  the  prosecuting  attorney,  and  proof  of  the  service 
of  such  notices  must  be  filed  with  the  record  in  this  court  within 
the  time  within  which  an  Appeal  may  be  taken.  That  was  not  done 
in  this  case.  The  motion  to  dismiss  the  appeal  must  therefore  be 
sustained.  It  is  therefore  ordered  that  the  purported  appeal  be 
and  the  same  is  hereby  dismissed,  and  the  cause  remanded  to  the 
county  court  of  Okfuskee  county,  with  direction  ti)  enforce  the 
judgment  and  sentence. 


James  Le  Force  v.  State. 

No.  A-123.     Opinion  Filed  May  23,  1910. 

(109  Pac.  1116.) 

Appeal  from  Caddo  County  Gowrt;  B,  F.  Holding,  Judge. 

James  Le  Force  was  convicted  of  a  violation  of  the  prohibi- 
tion law,  and  appeals.     Appeal  dismissed. 

R,  E.  Robinson  and  Bristow  \Sc  McFayden^  for  appellant. 
Fred  S,  Caldwell,  for  the  State. 
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PER  CUEIAM.  Plaintiff  in  error  was  convicted  in  the 
county  court  of  Caddo  county  for  the  crime  of  unlawfully  selling 
intoxicating  liquor,  and  on  January  23,  1909,  was  sentenced  to 
be  confined  in  the  county  jail  for  a  period  of  108  days  and  pay  a 
fine  of  $500.  No  briefs  have  been  filed.  Counsel  for  the  state 
has  filed  a  motion  to  dismiss  or  affirm  for  want  of  prosecution  We 
have  examined  the  information,  the  instructions  of  the  court,  and 
the  judgment  and  sentence,  and  we  have  discovered  no  error 
which  will  warrant  a  reversal  of  the  case.  The  judgment  of  the 
county  court  of  Caddo  county  is  therefore  affirmed.  The  clerk  of 
this  court  will  issue  mandate  to  the  county  court  of  Caddo  county, 
directing  said  county  court  to  cause  the  judgment  and  sentence 
to  be  enforced. 


C.  M.  Nichols  v.  State. 

No.  A-146.     Opinion  Filed  May  23,  1910. 

(109  Pac.   1117.) 

Appeal  from  Wagoner  County  Court;  W.  T.  Drake,  Judge. 

C.  M.  Nichols  was  convicted  of  a  violation  of  the  prohibition 
law,  and  he  appeals.    Dismissed. 

Allen  &  Pifison,  for  plaintiff  in  error. 
Fred  S,  Caldwell,  for  the  State. 

PER  CURIAM.  The  plaintiff  in  error  was  convicted  in  the 
county  court  of  Wagoner  county  for  the  crime  of  unlawfully 
selling  intoxicating  liquor,  and  was  on  the  30th  day  of  October, 
1908,  sentenced  to  be  confined  in  the  county  jail  for  a  term  of 
30  days  and  to  pay  a  fine  of  $50,  from  which  judgment  and  sen- 
tence an  appeal  was  attempted  to  be  taken  by  filing  in  this  court 
on  April  26,  1909,  a  petition  in  error,  with  case-made  attached. 
On  March  19,  1910,  on  behalf  of  the  state  there  was  filed  a  mo- 
tion to  dismiss  the  appeal,  for  the  reason  that  no  notices  of  appeal 
have  ever  been  served  and  filed  as  provided  and  required  by  sec- 
tion 6949,  Snyder's  Statutes.  In  order  to  give  this  court  juris- 
diction, the  notices  prescribed  by  the  statute  must  be  served  upon 


Digitized  by 


Goqgk 


740  3  Oklahoma  Criminal  Reports. 


Opinion  of  the  Court 


the  clerk  of  the  court  and  the  prosecuting  attorney,  and  proof  of 
the  service  of  such  notices  must  be  filed  with  the  record  in  this 
court  within  the  time  within  which  an  appeal  may  be  taken.  That 
was  not  done  in  this  case.  There  is  nothing  in  the  record  before 
us  to  confer  upon  this  court  jurisdiction  to  consider  the  appeal. 
The  motion  to  dismiss  the  appeal  must  therefore  be  sustained.  It 
is  therefore  ordered  that  the  purported  appeal  be  and  the  same  is 
hereby  dismissed,  and  the  cause  remanded  to  the  county  court  of 
Wagoner  county,  with  direction  to  enforce  the  judgment  and 
sentence. 


Sam  Smfth  v.  State. 

No.  A-107.     Opinion  Filed  May  28,  1910. 

(109  !Pac.  1117.) 

Appeal  from  Orady  County  Court;  N.  M,  Williams,  Judge, 

Sam  Smith  was  convicted  of  a  violation  of  the  prohibition  law, 
and  he  appeals.     Appeal  dismissed. 

F,  E.  Riddle,  for  plaintiff  in  error. 
Fred  S.  Caldwell,  for  the  State. 

PER  CURIAM.  Plaintiff  in  error  was  convicted  in  the  coun- 
ty court  of  Grady  county  for  a  violation  of  the  prohibition  law, 
and  was  on  the  16th  day  of  October,  1908,  sentenced  to  be  confined 
in  the  county  jail  for  a  term  of  30  days  and  pay  a  fine  of  $75  and 
costs,  from  which  judgment  and  sentence  an  appeal  was  attempted 
to  be  taken  by  filing  in  this  court  on  March  1,  1909,  a  petition 
in  error,  with  case-made  attached.  On  March  19,  1910,  there 
was  filed  a  motion  to  dismiss  the  appeal,  for  the  reason  that  no 
notices  of  appeal  have  ever  been  served  and  filed  as  provided  and  re- 
quired by  section  6949,  Snyder^s  Statutes.  There  is  nothing  in  the 
record  before  us  to  show  the  service  of  said  notices.  Wherefore  the 
motion  to  dismiss  appeal  is  hereby  sustained.  It  is  therefore  or- 
dered that  the  purported  appeal  be  and  the  same  is  hereby  dis- 
missed, and  the  cause  remanded  to  the  county*  court  of  Grady 
county,  with  direction  to  enforce  the  judgment  and  sentence. 
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.ABATEMENT: 

D««th  of  D«f«nd»nt.  In  a  criminal  action,  the  purpose  of  the  proceed- 
ing: being"  to  punish  the  defendant  in  person,  the  action  must 
necessarily  abate   upon  his   death.     Boyd  v.  State ^ 684 

ABORTION — See  "Indictment  and  Information,"   15. 

"Uso  of  Instrument" — What  Constitutes.  To  "advise"  and  "procure"  a 
pregrnant  woman  to  use  an  Instrument  with  intent  to  cause  her 
miscarriaire,  held  to  be  a  use  thereof,  under  'Snyder's  Comp.  Laws 
1909,  sec.  2045  (Wilson's  Rev.  &  Ann.  St.  1903.  sec.  1948).  in  vio- 
lation of  Snyder's  Comp.  Laws  1909,  sec.  2370  (Wilson's  Rev.  & 
Ann.    St.    1903,    sec    2268).     Greonwood    v.    State 247 

ADULTERY: 

Prosecution  by  Wife — Divorce  During  Pondency.  The  obtaining:  of  a 
divorce  by  the  wife  of  an  accused  charged  with  adultery  held 
not  to  deprive  the  court  of  the  power  to  try  him  under  Wilson's 
Rev.  &  Ann.  St.  1903,  sec.  2264,  requiring  the  prosecution  to  be 
carried  on  against  the  husband  by  his  wife.     Ex  parte  Cranford       189 

ANIMALS: 

Slaughter  for  Sale— Failure  to  Inspect — Complaint.  A  complaint  held 
insufficient  to  charge  a  violation  of  section  27.  Snyder's  Comp. 
Stat.  1909,  relating  to  the  inspection  of  cattle  for  slaughter. 
State  V.   Clifford    419 

APPEAL  AND  ERROR — See  "Continuance";  "Courts";  "Habeas  Cor- 
pus";  "Justices  of  the  Peace";    "IPardon." 

1.  Jurisdiction — ^Assault  and  Battery.  In  a  prosecution  for  assault 
and  battery  before  a  probate  court,  an  appeal  may  be  taken 
from  a  Judgment  of  conviction  to  the  Criminal  Court  of  Appeals 
of  Oklahoma  as  the  successor  in  criminal  causes  of  the  Supreme 
Court  of  Oklahoma  Territory  in  the  same  manner  as  from  the 
district  court  and  with  like  effect  when  only  questions   of  law 

are  involved   in  the  appeal.     Miller  v.  State    457 

RESERVATION   OF  GROUNDS    OF  REVIEW. 

2.  Failure  to  Except  in  Lower  Court.  An  error,  not  excepted  to 
during  the  trial  or  In  the  motion  for  new  trial,  and  urged  for 
the  first  time  in  this  court,  will  not  be  reviewed  unless  funda- 
mental and  clearly  deprived  the  accused  of  a  substantial  right. 
Dooling  v.  State    491 
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APPEAL  and  BRROR—Continued. 

3.  Oral  lnstruotion»— Failurt  to  Object.  A  complaint  that  the  court 
erred  in  instructingr  orally  cornea  too  late  for  the  first  time  in 

the  appellate  court     Raa  v.   Stata,   281 

4.  Motion  for  Naw  Trial — Praaarving  Queationa.  Only  those  ques- 
tions raised  and  pre^rved  in  the  motion  for  new  trial  will  be 
considered  on  appeal,  unless  of  a  fundamental  character.     I  dam       281 

5.  Plaa  of  Former  Acquittal — Failure  to  Intarpoaa  on  Arraignment. 
A  plea  of  former  acquittal  will  not  be  considered  by  this  court 
where  It  was  not   interposed   on  arraifirnment  and   incorporated 

in  the  case-made.     Patitti  v.  State „      587 

\FROCEDURE    TO    PERFEXZJT    APPEAL— ^RECORD. 

6.  Time  of  Taking  Appeal.    An  appeal  in  a  misdemeanor  case  must 

be  perfected  within  the  time  provided  by  law.     Mullikan  v.  State       433 

7.  Procedure — Notice  of  Appeal.  Procedure  on  appeaL  in  criminal 
case  under  Snyder's  St.  1909.  sec.  6949,  stated.     Bonaparte  v.  U.  S.      345 

Wilaon  v.  State    348 

Carlisle  v.  Stata    365 

8.  Same — Failure  to  Comply — Diamiaaal.  An  appeal  in  a  criminaJ 
case,  not  taken  in  the  manner  provided  by  law  (Snyder's  St 
1909,  sec.  6949).  will  'be  dismissed,     idem    ^..      345 

Bailey  v.   State    ^ * 386 

Cheaney  v.  State    - 454 

9.  Service  of  Notice  of  Appeal — ^Time.  Where  a  notice  of  appeal 
from  a  judgment  rendered  February  26,  1908,  was  not  served 
until  after  a  year  therefrom,  the  Criminal  Court  of  Appeals  is 
without   Jurisdiction,    except    to    dismiss    the    appeal.    Jamaa    v. 

U.  S :. -...! 482 

10.  Service  of  Notice — Appearance.  Lack  of  service  of  notice  of  ap- 
peal  held  to  be  cured  by  appearance  by  the  Attorney  QeneraL 

Brown    v.    State     ~ 442 

Blunt  V.  State    449 

11.  Notice  of   Appeal.    Where,   on  conviction,   no   notices  of  appeal 
were   served    or    filed,    as    required    by    Comp.    Laws    1909,    sec. 
6949,  within  a  year,  the  appeal  will  >be  dismissed.     Silva  v.  Stata       417 
Files   V.   State    - - 418 

12.  Notice  of  Appeal  from  County  Court — Service  upon  Judge.  Un- 
der the  provisions  of  section  6949,  Snyder's  Comp.  St  1909.  the 
notice  that  defendant  appeals  from  the  Jud^rment  is  properly 
served  upon  the  county  Jud^e  as  ex  ofFicio  clerk  of  the  county 
court.     Stewart    v.    State     ~ 618 

13.  Notice  of  Appeal — Service  Upon  County  Judge.  It  is  a  sufficient 
compliance    with    Snyder's   Comp.    St.    1909,    sec.    6949,    to    serve 
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notice  of  appeal  upon  the  county  judge,  where  taken  from  the 
county  court  as  he  Is  tx  officio  clerk  of  his  own  courl.  Stewart 
V.  State 618 

14.  Casa- Made— Certificate  by  County  Judge.  Under  Snyder's  Comp. 
St.'1909»  sec.  6951,  a  certificate  of  the  settlement  of  a  case-made 
in  the  county  court  held  sufTident,  when  sigrned  and   sealed   by 

the  Judge  thereof,  without  being  attested   by   the   clerk.     I  dam       618 

15.  Authentication  of  Record — Seal  of  County  Court.  Schedule  of 
the  Constitution,  sec.  24,  held  to  make  the  seal  of  the  probate 
court  of  Oklahoma  Territory,  in  tho  absence  of  legislation,  the 
ofTlcial  seal  of  the  county  court.     Idem 618 

16.  Record — Regularity  of  Court  Proceadinga.  A  Journal  entry 
showing  the  opening  of  the  court  on  a  day  subsequent  to  the 
first  day  of  the  term  as  fixed  >by  law  is  alone  not  sufTlclent  to 
show  that  the  court  did  not  convene  on  the  day  fixed  by  law. 
Tha  case-made  must  affirmatively  show  the  absence  of  an  order 
convening  the  court  on  the  proper  day.    Wilton  v.  State    714 

17.  Diamitsal — Dafacta  in  Record.  When  the  case-made  is  not 
served  upon  the  county  attorney,  in  the  time  allowed  by  the 
court  and  the  clerk  of  the  court  does  not  certify  to  the  trans- 
script  of  the  record,  the  appeal  cannot  be  considered  either  upon 
the  case-made  or  the  transcript  of  the  record,  and  will  be  dis- 
missed.    Gibson    V.    State     594 

18.  Failure  to  File  Record.  The  transcript  of  the  record  or  case- 
made  must  be  filed  in  this  court  within  the  time  prescribed  by 
the  statute  for  taking  an  appeal,  or  this  court  will  not  acquire 
Jurisdiction  of  the  appeal,  and  it  will   be  dismissed.     Harkness 

V.    Territory     ~ 628 

19.  Transcript  of  Record.  A  certificate  in  proper  form,  signed  by 
the  county  Judge  and  attested  with  the  seal  of  the  court,  is  suf- 
ficient authentication  of  the  transcript  of  the  record  made  in  his 
court     State    v.    Jonea     ^ ^._ 412 

20.  Filing  Caaa-Made.  Section  6951,  Snyder's  Comp.  Laws  1909,  is 
mandatory  in  providing  that  the  case- made  must  be  filed  with 

the  pa])ers  in  the  case  in  the  lower  court.     Cook  v.  State 426 

21.  Review — Scope When  the  case-made  and  transcript  of  the  rec- 
ord omit  the  instructions  of  the  court  and  the  testimony  of  the 
witnesses,  and  contain  only  tlie  Information,  the  verdict  of  the 
Jury,  and  Judgment  of  the  court,  if  these  are  regular  upon 
their   faces,   the  Judgment   will   be   affirmed.     Komiski    v.    State      431 

22.  Service  of  Caaa-Mada.  After  the  time  for  preparing  and  serv- 
ing case-made  has  expired,  the  court  is  without  power  to  ex- 
tend such  time.       Idem    v 431 
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23.  C«s«-Mad« — 8ervio*— Exttntion  of  Timo.  When  the  time  grant- 
ed -by  the*  court  for  preparing  and  serving  a  caae-made  has 
expired,  the  court  is  without  power  to  grant  an  extension  of 
■luh  time,  ond  any  such  atterapted  >;i*untingof  extension  of  aiich 

time  is  void.     Durant  v.   8tat«    ^ -._ 447 

Uwis  V.  State 448 

24.  Same — Expiration  of  Time— Effect.    This  court  cannot  consider 
*  a   case- made   served   after   the   expiration   of   the   time   granted 

by  the  court  in  which  it  should  be  served.     Idem    447 

25.  Uncertified  Transcript.  A  transcript  of  the  record,  not  certified 
to  by  the  clerk  of  the  district  court,  will  not  be  considered  on 
appeaL       Idem    „ - — 447 

26.  Certification  of  Case- Made.  The  clerk  of  the  district  court  must 
attest  the  signature  of  the  Judge  to  the  case-made,  and  certify 

to   the  accuracy  of  the  transcript.     Lewis  v.   State    44S 

27.  Service  of  Case- Made— Expiration  of  Time.  If  a  Judgment  al- 
lowed accused  60  days  in  which  to  prepare  and  serve  a  case- 
made  a  Bcrvice  thereof  61  days  thereafter  would  not  give  the 
appellate  court  Jurisdiction  of  an  appeal  upon  the  case- made 
alone.     Houok  v.   State ~ 483 

28.  Case- Made — Settling  and  Signing.    A  case-made  must  be  signed 

and  settled  by  the  Judge  who  tried  the  case.    Chandler  v.  State,      254 

29.  Case- Made — Authentication.  The  statute  requiring  the  case- 
made  to  be  attested  by  the  clerk,  and  the  seal  of  the  court  there- 
to attached,  is  mandatory,  and  without  such  authentication  the 
case-made  is  not   properly   presented   to   this  court,     Humphrey 

V.  State - - 504 

30.  Record — Amendment  of  Case- Made.  Where  a  writ  of  certiorari 
is  asked  to  complete  the  record  on  appeal,  by  adding  thereto  the 
examination  of  the  trial  Jurors  on  their  voir  dire,  and  it  appears 
that  the  case-made  was  settled  without  suggesting  this  amend- 
ment, the  application  will  be  denied.     Hunter  v.  State 533 

31.  Defective  Record — Dismissal.  Section  6951,  Snyder's  Comp.  Laws 
Okla.  1909.  requiring  the  case-made  or  transcript  of  the  record 
td  contain  a  copy  of  the  Judgment  from  which  the  appeal  is 
prosecuted,  is  mandatory,  and,  when  such  Judgment  is  not  con- 
tained in  the  case-niaae  or  transcript  of  the  record,  the  apjiea: 

will  be   dismissed.     Bradford   v.   State    ^ 367 

32.  Service  of  Case- Made — ^Time.  The  case-made  must •l>e  served  be- 
fore the  statutory  time  for  such  service  has  expired  or  before  the 
expiration  of  the  time  allowed  by  the  court,  if  the  statutory 
time  has  ibeen  extended  by  the  court,  and  if  this  is  not  done 
any  service  of  such  case-made  after  the  expiration  of  such  time 
is  void,  and  no  court  has  power  to  settle  and  sign  a  case-made 
upon  such  service.     Idem 267 
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33.  Lost  Record — New  Trial.  Where  the  record  has  been  lost  or  de- 
stroyed without  possibility  of  substitution,  throufirh  no  fault  of 
appellant,  and  the  errors  assigned  cannot  be  considered  without 
such  record,   the  court  has  the  power  to  grant  and  will  grrant 

a  new  trial.     Bailey  v.  United  States    ~ ^ 175 

BRIEFS   AND   ASSIGNMENT    OF   ERRORS. 

34.  Failure  to  File  Briefs — Affirmance.  Where  the  plaintifE  in  error 
was  convicted,  upon  a  trial  by  jury,  of  a  violation  of  the  pro- 
hibition law,  and  appeals  from  the  Judgrment  of  conviction,  and 
no  briefs  are  filed  or  argrument  presented,  this  court  will  not 
search  the  record  to  discover  errors,  and  the  judgment  of  the 
trial  court  will  be  affirmed,  where  no  prejudicial  error  appears 
upon  the  face  of  the  record.       Teele  v.  State    _ ~-..      646 

35.  Failure  to  File  Briefs — Scope  of  Review.  Where  the  defendant 
appeals  from  a  Judgment  of  conviction,  and  no  briefs  are  filed  or 
argument  presented,  this  court  will  only  examine  the  pleadings, 
the  judgment,  and  instructions  excepted  to,  and,  if  no  reversi- 
ble error  is  apparent,  will  affirm  the  case.     House  v.  State....  467 

36.  Fctilure  to  File  Briefs.  When  no  briefs  are  Hied  on  part  of 
plaintiff  in  error,  as  required  by  rule  4  of  this  court,  and  no 
fundamental  errors  appear  of  record,  the  judgment  of  the  lower 
court  will  ibe  affirmed.     Meeks  v.   State .- ~...      391 

37.  Failure  to  File  Briefs — Dismissal.  In  a  criminal  cause,  where 
the  defendant  appeals  from  a  judgment  of  conviction,  and  no 
briefs  are  filed  or  oral  argument  made,  and  where  a  dismissal 
of  »aid  appeal  is  filed  by  counsel  of  defendant,  this  court  will  not 
examine  the  record  as  presented,  but  will  make  an  order  dis- 
missing the  appeal,  with  direction  to  enforce  the  judgment  -and 
sentence.     Burgess    v.    State ~ 127 

38.  Record — Review — Absence  of  Briefs.  In  a  criminal  cause,  where 
the  defendant  appeals  from  a  judgment  of  convicticm,  and  no 
briefs  are  filed  or  oral  argument  made,  this  court  will  examine 
the  pleadings,  the  instructions  of  the  court,  and  the  exceptions 
taken  thereto,  and  the  judgment  and  sentence,  and,  if  no  pre- 
judicial error  appears,  will  affirm  the  judgment  Pulliam  v. 
State     .- -..- - 141 

39.  Review — Briefs — Requisites  and  Sufficiency.  Upon  appeal  the 
brief  must  state  the  precise  error  complained  of,  and  enough 
of  the  record  to  enable  this  court  to  understand  the  question 
presented,  and  also  state  the  page  of  the  record  upon  which 
matter  complained  of  will  be  found,  and  must  also  clearly  state 
the  argrument,  and  cite  the  authorities  relied  upon,  or  any  sup- 
posed errors  will  be  treated  as  waived,  unless  they  are  funda- 
mental.    Cox    v.    State  ^ 129 

40.  Objections  Waived — Omission  in  Brief.  If  instructions  excepted 
to  are  not  complained  of  and  a  copy  in  full  in  the  brief  of  coun- 
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sel  for  the  defense,  they  will  be  treated  as  waived,  unless  they 
relate   to   some   fundamental   matter.     Mutgraves  v.   State >...      421 

41.  Dismissal — Non-Complianos  with  Court  Rules.  A  motion  to  dis- 
miss an  appeal  for  want  of  prosecution  will  be  sustained,  where 
the  record  shows  there  has  been  a  failure  iby  the  appellant  to 
comply  with  the  rules  and  orders  of  the  court  In  said  case. 
Yandel    v.    Territory ^ „ ^ 188 

42.  Tundamental  Errors."  "Fundamental  errors,"  which  will  be 
considered  whether  assisrned  or  not,  are  those  which  go  to  the 
foundation  of  the  case,  or  which  take  from  the  defendant  a 
rifirht  which  was  essential  to  his  defense.     Rea  v.  Stats 281 

43.  Brief»— Assignmsnts  of  Error— Abandonment.  Assignments  of 
error  jiot  presented  in  the  brief  or  oral  argument  will  be  deem- 
ed abandoned.     Wilson   v.   State - - — ..      714 

44.  Assignment  of  Error — Suffioiency.  An  assignment  of  error  m 
suibstance  that  the  court  erred  In  overruling  a  motion  for  a 
new  trial,  states  a  conclusion  which  could  result  only  from  er- 
ror committed  prior  to  the  presentation  of  the  motion:  and  the 
assignment  of  itself  presents  no  question  for  review  in  the  ap- 
pellate court.     Fooshee  v.   State ~ 666 

REVIEW. 

45.  Questions  of  Fact.  When  there  Is  any  evidence  in  the  record 
from  which  the  Jury  could  logically  draw  the  conclusion  of  tne 
defendant's  guilt,  and  the  record  shows  that  the  defendant  has 
been  properly  indicted  and  fairly  tried,  this  court  will  affirm  the 
Judgment  of  the  lower  court.       Rea  v.  State 281 

46.  Reversal — Evidence — SufFiciency.  This  court  will  not  reverse 
the  Judgment  of  the  trial  court  for  lack  of  evidence  where  there 
is  competent  evidence  in  the  record  reasonably  tending  to  sus- 
tain  the  Judgment.     Rose   v.   State 12 

47.  Review  of  Verdict.  The  statute  makes  the  Jury  in  the  trial 
court  the  exclusive  Judges  of  all  matters  of  fact,  and  this  court 
will  not  disturb  their  finding,  unless  it  is  so  clearly  unsup- 
ported by  testimony  as  to  create  a  strong  presumption  that  the 
Jury  was  influenced  by  improper  motives  in  reaching  a  verdict. 
Caple    V.    State „ ....„ 621 

48.  Review  of  Evidence — Sufficiency.  In  reviewing  questions  of  fact 
upon  appeal  to  the  Criminal  Court  of  Appeals,  if  there  is  a  fair 
conflict  in  the  evidence,  or  it  is  such  that  different  inferences 
can  be  properly  drawn  from  it  the  determination  of  the  Jury 
will  not  be  interfered  with,  unless  it  is  clearly  against  the 
weight  of  evidence,  or  appears  to  have  been  influenced  by  pas- 
sion   or   prejudice.     Ingram    v.    State 634 
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49.  Review  of  Evidence — Suffioienoy.  Where  the  evidence  is  con- 
flicting:, and  that  on  behalf  of  the  prosecution  such  that  if  be- 
lieved by  the  Jury  a  verdict  of  guilty  should  result,  a  judgment 
of  conviction  will  not  be  set  aside  on  the  ground  that  the  ver- 
dict Is  contrary  to  the  evidence.     Beasley  v.  State ..*-.      699 

50.  Suffioienoy  of  Evidence.  Where  competent  evidence  has  been 
introduced  in  support  of  all  the  material  allegations  of  an  in- 
formation, its  weight  and  sufFiciency  to  sustain  a  conviction  is 

for  the  jury.     Blunt  v.  State -— 449 

51.  Fair  Trial — Substantial  Rights  Protected.  Under  Snyder's  Comp. 
St  1909,  sec.  6957,  held,  that  a  conviction  will  be  affirmed  if  ac- 
cused has  had  a  fair  trial  an^  the  appellate  court  is  satisfied  that 

'it  is  supported  by  the  evidence.     Atchison   v.   State -..-...      295 

52.  Review  of  Questions  of  Fact.  Where  the  evidence  in  a  case  to 
sustain  a  verdict  of  guilty  is  of  such  a  weak  and  uncertain 
character  that  the  court  cannot  say  that  the  jury  was  not  in- 
fluenced by  prejudice,  passion,  or  irrelevant  and  incompetent 
testimony,  a  great  deal  of  such  testimony  appearing  in  the  rec- 
ord, this  court  will  order  a  new  trial.     Brown  v.  State 42 

53.  Reversal  on  Error  of  Law— Review  of  Evidence.  When  an  as- 
signment of  error  that  the  evidence  does  not  support  the  ver- 
dict is  overruled,  and  the  cause  remanded  on  errors  of  law.  the 
court  will  not  discuss  the  evidence.     Rea  v.  State 269 

54.  Reversal — >Perjured  Testimony.  A  judgment  of  conviction  will 
be  reversed  on  appeal,  where  the  record  shows  that  it  is  founded 
solely  on  perjured   testimony.     Smith   v.   State  629 

55.  Refuffal  of  Change  of  Venue — Discretion...  A  petition  for  a  chancre 
of  venue  is  addressed  to  the  sound  discretion  of  the  trial  court, 
and  the  judgment  below  will  not  be  reversed  by  this  court  for 
the  failure  to  grant  the  change  of  venue  unless  it  clearly  ap- 
pears that  the  discretion  of  the  court  was  abused  to  the  preju- 
dice of  the  defendant.     Black  v.   State ., 547 

56.  Review— Assignment  of  Error — Record.  Assignments  of  error 
based  on  evidence  not  incorporated  in  the  case-made,  and  not 
'before  the  court  by  bill  of  exceptions,  cannot  /be  considered  by 

this    court        Idem - ^ — *47 

57.  Right  of  Accused  to  Review— Escape  Pending  Appeal.  Where  a 
fendant  has  been  convicted  of  murder  and  sentenced  to  im- 
prisonment for  life  at  hard  labor  in  the  state  penitentiary,  and 
perfects  an  appeal  to  this  court,  and. while  said  appeal  is  pend- 
ing makes  his  escape  from  the  custody  of  the  law.  he  thereby 
waives  his  right  of  having  said  conviction  reviewed  by  this, 
court    Jacobs    v.    State    - - „.... 648 

58.  Same — Dismissal  of  Appeal.  The  Criminal  Court  of  Appeals  will 
not  consider  an  aurx-ul.  unless   the  defendant  \a  whore  he  can 
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be  made  to  respond  to  any  judgment  or  order  which  may  l>e 
rendered  in  the  caae,  and  where  the  defendant  makes  his  escape 
from  the  custody  of  the  law,  or  is  at  largre,  aa  a  furtive  from 
Justice,   this  court  will  on  motion  dismiss  his  appeaU     Idem 643 

59.  Necessity  of  Accused  Being  in  Custody.  Where  a  defend- 
ant has  been  convicted  and  3eiitenced  to  serve  a  term  in  state 
prison,  and  perfects  an  appeal  to  this  court,  it  is  essential  that 
he  should  be  in  custody  pending*  hLs  appeal,  by  being  con- 
fined in  the  county  Jail  or  state  prison,  as  may  be  provided  by 
law,  or  constructively  in  custody  by  being  admitted  to  ball; 
otherwise  he  waives  his  right  of  having  his  conviction  reviewed 

by    this   court.    Tyler   v.   State ^-.„ 179 

60.  Dismissal — Escape  by  Accused.  The  Criminal  Court  of  Appeals  will 
not  consider  an  appeal  unless  the  defendant  is  wh^are  he  can  be 
made  to  respond  to  any  Judgment  or  order  which  may  be  ren- 
dered in  the  case.  And  where  the  defendant  makes  his  escape 
from  the  custody  of  the  law,  and  is  at  large  as  a  fugitive  from 
justice,  this  court  will  on  motio;i  dismiss  the  appeaL     Idem 179 

61.  Review — Argument  cf  Prosecutor.  Remarks  of  the  prosecuting 
attorney  in  his  argument  before  the  Jury,  objected  to  as  im- 
proper, will  be  considered  and  construed  in  reference  to  the  evi- 
dence, and  in  order  to  constitute  reversible  error  the  impropriety 
indulged  in  must  have  been  such  as  may  have  influenced  the 
verdict    Thscker  v.  State ^ 436 

62.  Review— Argument  cf  Ccunset  Under  Comp.  Laws  1909,  sec 
6957,  held   that  remarks  of  counsel,   to  constitute   reversible  «*- 

ror,  must  be  such  as   to  influence  the  verdict     Wood   v.  State      553 

63.  Harmless  Error— Instructions.  An  instruction  improper  and  con- 
trary to  the  settled  doctrine  of  this  court  will  not  be  held  reversi- 
ble error  where  it  is  manifest  on  consideration  of  all  the  instruc- 
tions given,  the  testimony  of  the  accused,  and  the  verdict  of  the 
jury,  that  such  an  instruction  did  not  work  to  the  prejudice  of  the 
accused,   or    deprive    him    of    any     su<bstantial      right     Docling 

V.   State   , « - 491 

64.  Review — Instructions.  The  instructions  must  be  considered  in 
connection  with,  and  applied  to,  the  evidence  in  the  case  in 
which  they  are  given.  An  Instructkjn  harmless  in  one  case  may 
be  prejudicial  in  another,  depending  upon  the  facts  of  each 
case.        Idem 491 

65.  Harmless  Error — Fixing  Punishment  by  Jury.  An  instruction 
to  the  Jury  to  flx  the  punishment  on  conviction,  when  not  re- 
quested by  the  defendant  is  improper;  -but  the  verdict  will  not 
be  set  aside  for  that  reason  alone,  when  it  appears  that  the 
punishment  fixed  was  not  excessive,  and  no  showing  is  made 
that  the  defendant  has  been  in  any  manner  injured.     Chandler 

v.   State   - 254 
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66.  Harmless  Error — ^Verdiot  Fixing  Punishment.  Where  the  Jury, 
without  authority  of  law,  fixes  the  punishment,  and  the  court 
in  paasinfiT  sentence,  assesses  the  punishment  fixed  l>y  the  Jury, 
the  verdict  will  not  be  set  aside  unless  it  is  made  to  appear  that 
the  punishment  is  excessive,  or  that  the  court  would  have  fixed 

a  lighter  punishment  than  that  fixed  by  the  Jury.  Baker  v.  State      265 

67.  Admission  of  Evidence — Harmless  Error.  Admission  of  incom- 
petent evidence  which  could   not  have  prejudiced  accused   held 

not  ground   for  reversal.     Rhea   v.   Territory — » „...      230 

68.  Same — Defendant  Testifying  to  Same  Facts.  Drror  in  the  ad- 
mission of  evidence  held  rendered  harmless  where  accused  tes- 
tifies   to    same    facts.     Idem ^ » 230 

69.  Petition  for  Rehearing — Requisites  and  Sufficiency.  A  petition 
for  a  rehearing  based  upon  the  ground  that  a  controlling  decis- 
ion which  was  not  called  to  the  attention  of  the  courts  is  in  con- 
flict with  the  decision  of  which  a  rehearing  is  sought  must  show 

that   such    conflict    exists.     Cox    v.    State - ~...       138 

70.  Pardon — Dismissal.    Where  a  pardon  is  granted  and  acccepted, 
and  brought  to  the  attention  of  the  Criminal  Court  of  Appeals 
pending  an   appeal,   the  appeal   will   be  dismissed.     Gil  more   v. 
Sute    ^ - 639 

APOTHECARIES— See    "Intoxicating  Liquors,"    4.    5 

API-^ARANCE — See    "Appeal   and    Error,"    10. 

ARGUMENT    OF  .OOUNSELr— See    "Conduct    of    Counsel." 

ARRAIGNMENT  AND  PLiEAS—iSee   "Appeal  and   Error,"   5. 

1.  Withdrawal  of  Plea  to  Demur.  An  application  for  leave  to  with- 
draw a  plea  for  the  purpose  of  flling  demurrer  is  properly  de- 
nied, where  no  demurrer  is  presented,  and  no  defect  in  the  in- 
dictment is  pointed  out     Hunter  v.  State - 533 

2.  Leave  to  Withdraw  Plea — Discretion.  An  application  for  leave 
to  withdraw  and  move  to  set  aside  an  indictment  held  properly 
overruled,  where  suibstantial  justice  will  not  be  promoted  there- 
by, nor  the  suibstantial  rights  of  accused  prejudiced.     Idem 533 

ARREST— See   "Pardon";    "Sentence  and   Commitment." 

Bench  Warrant — Bill  of  Rights.  The  declaration  of  Bill  of  Rights, 
sec.  30.  that  no  warrant  shall  issue  'but  upon  probable  cause, 
supported  by  oath,  describing  the  person  to  ibe  seized,  held  with- 
out application  to  a  bench  warrant  issued  upon  an  information 
flled  pursuant  to  the  flnding  of  an  examining  magistrate.  Ex 
parte   Cranford   - 189 
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ASSAULT  and  BATTERY— See  "Appeal  and  Error/*  1: 

1.  Dtadly  Wtapon-^ufficienoy  of  Evidence.  Upon  conviction  of  an 
assault  with  deadly  weapon,  to  wit  a  knife,  evidence  held  in- 
sufficient   to    establlsti     deadly     character     of    weapon.     Brown 

V.   Stats   - 42 

2.  Assault  With  Deadly  Weapon— Statutes.  Sess.  Laws  1901.  p. 
108.  c.  13,  art.  1,  entitled  "Assault  with  intent  to  kill,"  embraces 
several  species  of  oftense.  all  punishai>le  alike,  yet  different  in 
description  and  de^ees,  as  in  soroe  of  the  offenses  denounced 
therein  a  conviction  may  be  had  of  a  lesser  degree  or  misde- 
meanor, while  under  the  last  offense  denounced  therein  there  are 

no   lesser  degrrees.     Idem „ - 42 

3.  Upon  Trespasser.  Mere  trespass  upon  land,  even  after  the  tres- 
passer has  been  warned  to  depart  and  has  refused,  held  not  to 
justify   the  owner  in   the   use   of  a  deadly   weapon.     Dickinson 

V.   State   - -.-      151 

4.  Defense  of  Person.  One  assaulted  by  a  trespasser  may  defend 
his  person,  independent  of  the  riffht  to  defend  his  property. 
Idem    ^ -..      151 

5.  Expulsion  of  Trespasser.  An  owner  may  go  to  where  parties  are 
trespassing  and  ask  them  to  leave,  and,  if  they  refuse  to  comply, 
expel  them,  using  no   unnecessary   force.     Idem 151 


BAIL — See  "Habeas  Corpus." 

BAILiMENT — See  '•Embezzlement.*' 

BENCH   WARRANTS— See    "Arrest" 

BOAKD  OF   PARDONS— See    "Constitutional   Law."    10. 

BRIEFS — See   "Appeal   and   Error." 

BURDEN  OF  iPROOF— See  "Evidence";  "Homicide";  "Limitation  of 
actions." 

CASE-MADE— See  "Appeal  and   Error";    "New  Trial." 

CERTIORARI— See  "Appeal  and  Error,"   30. 

Signature  of  Petitioner — Verification.  A  petition  for  a  writ  of  certiorari 
must  be  signed  by  the  party  applying  therefor,  or  .by  his  at- 
torney, and  must  be  verified.     Mulliken  v.  Stats...« 433 

OHANGE   OF  JUDGE— See  "Judges." 

CHARGE  OF  COURT— See  "Instructions." 

CITIES — Regulation  of  speed— See  "Municipal  Corporations." 
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CL.BRKS  OF  COURTS: 


Clerk  of  County  Court.  Snyder's  Comp.  St.  1909.  sec.  1995,  relative 
to  appointment  of  clerk  of  county  court,  held  permissive  merely. 
Stewart    v.    State 618 

COMMITMENT— See    "Sentence    and    Commitment  * 

CONDUCT  OF  COUNSEL— See  "Appeal  and   Error,"   61.   62. 

1.  Argument.  The  defendant  being  on  trial  for  murder,  it  waa 
Improper  for  the  prosecuting  attorney,  in  his  closing  argument, 
to  make  use  of  the  statement:  **It  Is  your  duty  to  punish  this 
defendant,  who  by  the  means  of  whisky  given  the  poor  girl,  weak- 
ened her  will  and  dulled  her  senses,  and  has  been  her  ruin." 
0*Barr   v.    U.    S 319 

2.  Comment  on  Defendant's  Failure  to  Testify.  Where  the  defend- 
ant upon  his  trial  fails  to  testify  in  his  own  behalf,  and  the 
prosecuting  attorney  comments  upon  such  failure  to  the  jury, 
such  comments  constitute  "reversible   error."     Brown   v.   State....      442 

3.  Improper  Argument  of  Prosecutor — Practice.  As  a  matter  of 
good  practice,  when  improper  argument  is  indulged  in  by  the 
prosecuting  attorney,  and  an  objection  thereto  is  interposed 
in  addition  to  the  objection,  the  court  should  be  requested  to 
charge  the  jury  to  disregard  such  improper  argument  or  state- 
ment.   Thacker  v.  State 485 

4.  Argument  of  Prosecutor — Proper  Scope.  A  prosecuting  attor- 
ney has  the  right  in  his  argument  before  the  jury  to  discuss  all 
the  facts  bearing  upon  the  issue  within  the  scope  of  the  evidence. 

idem    485 

CONSPIRACY— See  "Evidence,"   7. 

CONSTITUTIONAL  LAW— See  "Arrest";  "Courts,"  12,  16;  "Indictment 
and  Information,"  1;  "Intoxicating  Li<|uors,"  2,  6.  7;  "Jury."  1, 
2.    3,    14;    "Pardon";    "Statutes,"    4.    5. 

1.  Confinement  in  Penitentiary  Pending  Appeal.  The  provision  of 
the  act  of  criminal  procedure  (Wilson's  Rev.  &  Ann.  St.  1903, 
sec.  5771;  Sess.  Laws  1905.  p.  334,  c.  29,  art  2,  sec.  1)  for  the 
confinement  of  accused  In  the  state  penitentiary  pending  appeal 
held  not  to  deprive  him  of  any  constitutional  right.  Ex  parte 
Haikey    ^ 66 

2.  Justice  Without  Prejudice.  Under  Bill  of  Rights,  art.  2,  sec. 
6.  providing  that  right  and  justice  shall  be  administered  with- 
out sale,  denial,  delay,  or  prejudice,  the  courts  are  commanded 

to  administer  justice  without  prejudice.     Ex   parte   Ellis 220 

3.  Same — Change  of  Judge.  Sess.  Laws  1908,  p.  285,  c.  27.  art.  1, 
sec.  8,  relating  to  change  of  venue,  held  not  to  abridge  declara- 
tion in   Bill  of  Rights,  art.   2,  sec.   6.     Idem 220 

3   Cr.— 48  * 
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4.  Right  to  Justice — Bias  and  Prejudice  of  Judge — Right  to  Change. 
Section  15,  Bunn's  Const.,  provides  that  rlerht  and  Justice  shall 
be  administered  without  prejudice.  Under  this  provision,  when 
a  motion,  properly  verlfled.  is  made  before  the  trial  begins  for  a 
change  of  Judge  upon  the  ground  of  the  bias  or  prejudice  of  the 
trial  Judge,  it  is  the  constitutional  right  of  the  party  making  It 

that  it  shall  be   granted.     Rea   v.  State- -..„ - 276 

5.  Administration  of  Justice.  Section  15,  Bunn's  Const  Okla.,  pro- 
viding that  "rignt  and  jiistice  shall  be  (  dminlstered  without  saJe, 
denial,  delay  or  prejudice,"  is  self -executing.     Ex  parte  Hudson      393 

6.  Revocation  of  Parole — Due  Process  of  Law.  Revocation  of  a  pa- 
role and  rearrest  of  a  convict  held  not  a  violation  of  the  consti- 
tutional guaranty  against  deprivation  of  liberty  without  due 
process  of  law.     Ex   parte    Ridley - —.-      350 

7.  Same — ^"Warrant  Upon  Probable  Cause."  Revocation  of  a  pa- 
role and  rearrest  of  a  convict  is  not  a  violation  of  the  consti- 
tutional guaranty  that  no  warrant  shall  issue  but  upon  probable 
cause,  supported  by  oath  or  affirmation.     Idem - 860 

B.  Violation  of  Terms  of  Parole — Effect.  A  convict,  on  violation  of 
the  terms  of  his  parole,  is  merely  an  escaped  convict,  and  not 
entitled  to  invoke  constitutional  guaranties  protecting  him 
from  deprivation  of  liberty  without  due  process  of  law,  and  from 
rearrest  on  a  warrant  not  supported  by  oath  or  affirmation. 
Idem    ~-.-^--.      350 

9.  Pardoning  Power — Deduction  of  Time  for  Good  Behavior.  The 
statute  giving  prisoners  deductions  from  their  term  for  good  be- 
havior is  not  unconstitutional  as  conferring  pardoning  power. 
Idem „ „ 350 

10.  Board  of  Pardons  Unconstitutional.  Laws  1907-1908,  p.  576,  c. 
62  (Snyder's  Comp.  St.  1909,  c.  89,  art  26),  creating  a  board  of 
pardons,  held  In  violation  of  Const,  art.  6,  sec.  10.     Idem.^ 350 

11.  Statutes — Declaration   of   Emergency.    Declaration  of  emergency 

in  an   act   by   the   Legislature   held   conclusive.     Brown   v.   State      475 

12.  Appointment  of  Jury  Commissioners.  The  appointment  of  com- 
missioners charged  with  the  duty  of  selecting  Jurors  is  not  nec- 
essarily an  (xecutive  function,  and  the  power  to  make  such  ap- 
pointment may  properly  be  conferred  upon  the  Judge  of  the 
district    court      Remer    v.    State „ 706 

CONTEMFT^Habeas    corpus—See    "Courts,"     11;     "Habeas     Corpus/' 

7.  8. 

CONTINUANCE: 

1.  Discretion  of  Court — Appeal— 'Review.  The  granting  or  refus- 
al of  a  continuance  in  a  criminal  case  is  largely  a  matter  of 
discretion  of  the  trial   court,   and  thlfe  court  will   not"  reverse  a 
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trial  court  on  a  decision  of  a  matter  which  rests  In  the  sound 
discretion  of  the  court,  unless  it  Is  shown  that  there  has  heen 

an  abuse  of  discretion.     Vance  v.  Territory ^ — 208 

Rhea  v.  Territory   ^ ^ „ 230 

2.  Motion — Requisites.  A  motion  for  continuance  must  allege  the 
residence  of  the  witness,  If  the  residence  is  known  to  the  party, 
And  the  probability  of  procuring  his  testimony  within  a  reason- 
able   time.     Idem    * „ -....* 208 

3.  Sufficiency  of  Application.  An  application  for  a  continuance 
cannot  be  aided    by   inference.     Rhea   v.   Territory...^ 230 

4.  Same — Absent  Witnesses.  An  application  for  a  continuance  must 
not  only  state  the  facts  expected  to  be  proved  by  the  absent 
witness,  (but  enough  to  enable  the  court  to  understand  the  ma- 
teriality  thereof.       Idem ^ 230 

5.  Same — Testimony  at  to  Threats.    Application  for  a  continuance 

of    murder    case    held    insufficient.     Idem - „..*..*...      230 

6.  Application — Construction.  Application  for  a  continuance  should 
be  most  strongly  construed  against  the  pleader.  Intendment  and 
presumption  will  not  be  indulged  in  to  support  such  applica- 
tions.    Musgraves    v.    State - -.- 421 

7.  Absence  of  Witnesses.  Application  for  continuance  held  fatally 
defective   in   not   showing   proper    diligence.     Idem «...      421 

8.  Time  to  Prepare  For  Trial.  A  motion  for  a  continuance,  on  the 
ground  that  counsel  had  not  sufficient  time  to  prepare,  held 
prnperly    denied.     Hunter    v.    State - 533 

CONVICTS—See  "Pardon.'' 

coin  ITS— See  "Clerks  of  Courts";    "Conduct  of  Counsel";    "Constitu- 
tional  Law";   habeas   Corpus";    "Judges";    "Jury";    "Justices   of 
the  Peace." 
Revjew  of  Decisions — See   "Appeal  and  Error." 

1.  Decisions   cf    United    States    Supreme    Court    as    Controlhng.     In 

determining  questions  of  federal  cognizance,  the  Criminal  Court 
of  Appeals  Is  bound  by  and  will  adoi)t  and  be  governed  (by  the 
rules  of  decision  adjudicated  in  the  Supreme  Court  of  the  United 
States.     Wilber  v.  State _ 457 

2.  Territorial  Courts  —  Subsequent  Statehood  —  Law  Governing 
Trials.  Under  an  indictment  for  murder  returned  prior  to  stater 
hood  the  defendant  should  be  tried  and  punished  under  the  law 
as  it  existed  at  the  time  of  the  commission  of  the  oftense. 
O'Barr   v.   U.   S - «.... „.._ 319 

3.  "Court  of  Competent  Jurisdiction."  A  court  of  competent  Juris- 
diction is  one  having  power  and  authority  of  law  at  the  time  of 
acting  to  do  the  particular  act.     Ex  parte  Justus. .„ Ill 
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4.  Records — ^"Filing" — What  Constitutes.  A  paper  is  said  to  l>e 
filed  when  It  is  delivered  to  the  proper  officer,  and  fby  him 
received,  to  be  kept  oA  file.     Yaltz  v.  State „. 20 

5.  Same — Transfer  of  Cause^Filing  Papers.  (Papers  are  not  deliv- 
ered to  the  county  court  as  required  in  section  2,  art.  2.  c.  16.  p. 
210,  Sess.  Laws  1907-08,  when  they  are  by  the  district  clerk  at- 
tached to  papers  on  file  in  the  county  court,  but  not  called  to- 
the  attention  of  the  jndpre  or  his  clerk,  and  not  received  by 
them.      Idem    .        20 

6.  Jurisdiction — Misdemeanors — ^Transfer  of  Cause.  The  county 
court  acquires  no  jurisdiction  of  a  misdemeanor  case  transferred 
from  the  district  court  where  the  indictment  and  order  of  trans- 
fer are  not  accompanied  by  a  certified  copy  of  the  proceedlngrs 
taken    therein    in    the    district    court.     Idem _...        20 

7.  Sams — ^Transcript — Certification.  An  endorsement  by  the  district 
clerk  on  the  order  transferring  the  case  In  4,he  following  lan- 
guage: ''Transferred  as  per  the  foregoing  order" — Is  not  a  suf- 
ficient certified  copv  of  the  proceedings  had  in  the  district  court 
idem     20 

8.  Criminal  Court  of  Appeals — Advisory  Opinions — Binding  EfFect. 
An  opinion  in  response  to  a  requirement  of  the  Govetnor,  as 
authorized  bv  Snyder's  St.  sec.  6928,  has  not  the  force  of  an 
adjudication,  and  is  at  most  advisory.     Opinion  of  the  Judges 315 

9.  Jurisdiction — Crim.  Ct.  of  App.  as  Successor  to  Territorial  Court. 
The  Criminal  Court  of  Appeals  of  Oklahoma,  as  successor  to  the 
United  States  Court  of  Appeals  of  the  Indian  Territory,  held 
not  to  acquire  jurisdiction  of  a  capital  case  where  a  final  decis- 
ion Is  rendered  prior  to  statehood.     Kelley  v.  United  States 186 

10.  Criminal   Court  of  Appeals— Rules  of   Practics — Power  to    Make. 

The  power  to  make  reasonable  rules  for  the-  regulation  of  the 
practice  before  the  Criminal  Court  of  Appeals  Is  expressly  con- 
ferred upon  the  court  by  statute.  Section  TO,  art.  2,  c.  14.  p. 
172,   Sess.    Laws    1!>09.     Yandel    v.   Territory 188 

11.  Habeas  Corpus — Contempt  in  Civil  Action — Jurisdiction.  The 
Supreme  Court,  and  not  the  Criminal  Court  of  Appeals,  has 
Jurisdiction    to   review    a    proceeding   for   contempt    In   violating 

an  Injunction  in  a  civil  action.     Ex  parte  Fowler 196 

12.  Jurisdiction — District  Court»— Misdemeanors.  The  district  courts 
of  the  state,  under  section  18  of  the  Bill  of  Rights,  have  the  im- 
plied Jurisdiction  to  receive  and  dispose  of  indictments  for  mis- 
demeanors, and  the  proper  exercise  of  this  jurisdiction  Is  to 
transfer  the  cases  to  the  court  having  jurisdiction  to  try  and 
determine    the    same.     Antonelli    v.    State ^ 580 

Petitti    V,    State     587 
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13.  Jurisdiction — District  Courts — Felonies  Committed  Prior  to  State- 
hood. The  district  courts  of  the  state  have  Jurisdiction  over 
felonies  committed  prior  to  statehood,  and  not  harred  by  the 
statutes  of  limitations,  where  the  indictment  is  returned  since 
statehood.     Ex    parte    Warford 381 

14.  Records — Correction — "Pending."  A  criminal  case  is  "pendingr" 
in  the  sense  that  a  court  may  correct  its  records,  until  the  Judg- 
ment   is    fully    satisfied.     Ex    parte    Howland „ 142 

15*  Records — Correction — Effect  of  Statehood.  The  district  court 
of  the  state  is  the  legal  successor  of  the  territorial  district  court 
for  the  purpose  of  correcting  thte  record  of  a  Judgment  rendered 
by  the  territorial  court  in  an  action  pending  at  the  time  of  ad- 
mission of  the  territory  to  statehood.     Idem -....       142 

16.  County  Superior  Courts — Jurisdiction.  Section  2  of  the  act  of 
the  Legislature  (Sess.  Laws  1909,  p.  181,  c.  14,  art.  7)  estab- 
li^ing  county  superior  courts  in  giving  to  such  court  concurrent 
Jurisdiction  with  the  county  court  in  all  criminal  matters  Is  not 
In  conflict  with  section  12,  art.  7,  Const.  Okla.  Ex  parte  White- 
house     : -.-. 97 

17.  County  Courts — Criminal  Jurisdiction.  The  Jurisdiction  of  a 
county  court  in  criminal  cases  Is  the  same  in  all  respects,  wheth- 
er its  sessions  are  held  ,at  the  county  seat  or  at  a  county  court 
town.    Ex   parte   Brown 329 

18.  Jurisdiction — What  Constitutes.  When  there  is  Jurisdiction  of 
the  party  and  of  the  offense  for  which  he  was  tried,  the  decis- 
ion of  all  other  questions  arising  in  the  case  is  but  an  exercise 

of    that    jurisdiction.        Idem .— 329 

19.  County  Courts — Presumption  as  to  Jurisdiction.  County  courts 
are  entitled  to  the  same  presumption  of  Jurisdiction  as  are  the 
district    courts.        Idem 329 

20.  Admission  of  Territory — Jurisdiction  of  Old  Offenses.  The  de- 
fendants were  Indicted  in  the  district  court  of  'Pittsburg  pounty, 
after  the  admission  of  the  state  into  the  Union,  charged  with 
the  crime  of  assault  with  deadly  weapons  prior  to  statehood. 
By  proper  order  the  case  was  transferred  to  the  countv  court 
for  trial.  Held,  the  county  court  had  Jurlsdlcticn  to  try  the 
ca^e,  and,  on  conviction,  to  render  Judgment  against  the  defend- 
ants.    Baker   ^t    al.    v.    State 265 

21.  County  Courts — ^Trial  in  Term  Time.  The  trial  of  cases  In  the 
county  court,   not  triable  under  Justice  of  the  peace  procedure, 

can  be  had  only  In  term   time.     Wilson  v.  State _ 714 

22.  Lapse  of  Terms.  The  terms  of  courts  of  record  begin  on  the 
day  fixed  by  law;  and  if  the  Judge  be  not  present  In  his  court, 
or  a  Judge  pro  tem.  selected,  within  two  days  after  the  first 
day  of  the  term,  then  the  term  lapses,  and  cannot  thereafter  be 
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revived  toy  the  Judgre  or  any  other  officer  of  the  court,  and  any 
attempted  proeedings  had  In  such  court  after  the  lapse  of  the 
term  Is   coram   non   judice  and   void.     Idem _ 714 

23.  Presumption  of  Regularity  of  Proceedings.  Irregiilarities  in  the 
proceedings  of  courts  of  record  will  not  be  presumed,  but  must 
be   properly   and   affirmatively   shown.     Idem 714 

CUSTODY — Waiver  of  right  of  appeal  by  escape  of  accused — See  "Ap- 
peal   and   Error,"    67-60. 

DEATH — Of    Accused — 'See    "Abatemeyt";     "Fines." 
Of  trial  Judge— See  "New  Trial." 

DEMURRER — See  "Indictment  and  Information." 

DISCRETION  OF  COURT— See  "Appeal  and  Error,"  55;  "Continu- 
ance." 

DISMISSAL — See   "Appeal   and   Error." 

Bar  to  Subsequent  Prosecution.  A  dismissal  of  an  action  under  sec- 
tion 7050.  Snyder's  Ann.  St.  1909  (section  5710,  Wilson's  (Rev. 
&  Ann.  St.  1903),  where  the  defendant  has  not  been  In  jeopardy 
is  not  a  bar  to  a  subsequent  prosecution  for  the  same  ofCense. 
Ex    parte    Warford - „ 38t 

DIVORCER — Prosecution    for    adultery    unaffected    by — See    "Adultery." 

DYING   DECLARATIONS— See   "Homicide."    10,    11,    16-20. 

EMBEZZLEMENT: 

1.  Bailees — "Any  Carrier  or  Other  Bailee."  The  statute  defining 
the  crime  of  embezzlement  by  "any  carrier  or  other  bailee" 
(Mansf.  Dig.  sec.  1640  [Ind.  T.  Ann.  St.  1899.  sec.  9833)  is  not 
confined   to  bailies  of  the  generic  class  "carriers,"  but  embraces 

all   bailees.     Faggard   v.   State 159 

2.  Treasurer  of  Society — Servant.  The  treasurer  of  a  society  may 
be  a  servant  of  the  society,  and  as  such  may  be  guilty  of  em- 
bezzling the   funds   of  the   society.     Idem ^...      159 

ERROR— See   "Appeal   and    Error." 

ESCAPE — Waiver  of  right  of  appeal — See  "Appeal  and  Error,"  57-60. 

EVIDENCE — See    'Continuance,"     4,    5;     "Game";      "Grand     Jury,"     2 
"Habeas  Corpus";  "Homicide";   "New  Trial";   "Rape";  "Statutes," 
3;    "Trial,"    5;    "Witnesses." 
Review — See  "Appeal  and  EJrror." 

1.  Materiality.  Objections  should  be  sustained  to  all  questions, 
the  answers  to  which  could  not  affect  the  matter  at  issue.  Cox 
V.    State    ^ - 129 
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2.  Judicial  Notice— Beer  Intoxicating.  The  court  will  take  judicial 
knowledsre  of  the  fact  that  beer  Is  intoxicatinfir,  and  its  sale  is 
prohibited  under  our  Constitution  and  statutes.     Idem 129 

3.  Evidence  of  Other  Prosecutions — Admissibility.  A  defendant 
should  be  tried  on  the  facts  of  the  particular  case  before  the 
court.  Evidence  of  other  trials,  indictments,  or  convictions  not 
connected  with  the  matter  then  on  trial  should  not  be  received. 

Rea    V.    State „ 269 

4.  Burden  of  Proof — Presumption  of  Innocence,  (a)  The  burden 
of  proof  is  on  the  prosecution  to  establish  the  guilt  of  the  de- 
fendant by  legal  evidence  'beyond  a  reasonable  doubt;  and,  if 
t]^is  is  not  done,  he  is  entitled  to  be  acquitted. 

(b)  The  defendant  is  presumed  to  be  innocent  until  his  guilt 
is  csta/blished  by  legal  evidence  beyond  a  reasonable  doubt; 
and,  unless  the  Jjjry  are  so  satisfied,  it  is  their  duty  to  acquit 
the  defendant.     Idem   * ~ 269 

5.  Judicial  Notice-v-Counties.  Judicial  notice  will  be  taken  that 
prior  to  statehood,  November  16.  1907,  there  was  no  such  county 

as  Pontotoc  in  Oklahoma.     Rea  v.  State >...      281 

6.  Statements  of  Accused  Under  Arrest.  When  an  officer  arrests  a 
defendant  without  warrant,  the  admissibility  in  evidence  of  any 
voluntary  statement  made  by  the  defendant  is  not  afCected  by 

the  legality  or  illegality  of  the  arrest.     Gilmore  v.  State 434 

7.  Acts  of  Conspirators.  The  existence  of  a  conspiracy  being 
proved,  the  act  of  any  one  engaged  in  such  conspiracy  Is  com- 
petent evidence  against  those  with  whom  he  co-operated;  but 
the  declarations  of  a  person  unconnected  with  the  defendant  on 
trial,  and  not  part  o£  the  res  gestae,  cannot  be  admitted.     Bauer 

V.   State   - *...      529 

8.  Evidence  Showing  Guilt  of  Anotlier  Crime.  Evidence,  which  Is 
relevant  to  the  issue  by  tending  to  explain  or  characterize  the 
act  in  question  on  a  criminal  trial,  is  not  Incompetent  or  inad- 
missible because  it  also  tends  to  prove  the  accused  guilty  of  an- 
other crime.     Hunter  v.  State - 533 

9.  Opinion — Character  of  'Liquor.  Opinion  evidence  that  a  certain 
drink  was  not  intoxicating  held  properly  excluded  for  lack  of  pre- 
liminary  proof.     Petitti   v.  State » 587 

10.  Other  Offenses.  Upon  the  subject  of  motive  or  Intent,  other 
transactions  tending  to  prove  its  criminal  existence,  even  though 
they  may  involve  other  offenses,  may  be  given  in  evidence 
against  the  defendant,  but  such  evidence  must  be  so  limited  and 
restricted  as  to  leave  the  Jury  only  at  liberty  to  use  it  to  dis- 
cover the  motive  or  Intent  actuating  the  accused  In  the  act  for 
which  he  Is  on  trial.     Smith  v.  State 629 

11.  'Hes  Gestae— Declarations  of  Deceased A  declaration  of  dece- 
dent held  admissible  as  part  of  the  res  gestae.     Hawkins  v.  U.  S.       651 
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12.  Testimony   at   Former  Trial.     Prerequisites   to   the  admission   of 
testimony  of  a  witness  at  a  former  trial  stated.     Idem 651 

13.  Objoctione— Waiver— Com ntor    Evidence.     Objection    to    introduc- 
tion   of   incompetent   and    injurious    testimony    held    not    waived 

by   accused    by    introducing:   counter   evidence.     Idem 651 

BXCEPTIONS — See   "Appeal  and  Error.' 


FINES — See   "Sentence  and   Commitment." 

Death  of  Defendant — Abatement  of  Prosecution.  A  judgrment  of  con- 
viction against  a  defendant  pending  on  appeal  to  the  Criminal 
Court  of  Appeals  is  abated  by  the  death  of  the  defendant,  and 
cannot  be  enforced  against  his  personal  representative.  Boyd 
V.   State    ^ » V •** 

I'ORMEK  ACQUITTAL-— See     Appeal  and  Error,"  5. 

FUGITIVES — Waiver  of  right  of  appeal  by  escape  'of  accused — ^^See 
"Appeal   and   Error,"   57-60. 

GAME: 

1.  Violation   of  Game  Law— Possession   of   Quail — Intent — Evidence. 

In  a  prosecution  for  violation  of  section  3,  c.  15,  p.  168,  Sess. 
I^ws  1903.  the  intent  or  purpose  of  the  defendant  in  having  pos- 
session of  quail  was  material,  and  It  was  error  for  the  court 
to  refuse  to  permit  the  defendant,  testifying  in  his  own  behalf, 
to  state  his  Intention  and  purpose  with  regard  to  the  posses- 
sion.    Snow   V.   State _ „ 291 

2.  Possession  of  as  Offense — Instructions*  Held  error  for  the  court 
to  instruct  the  jury  that  possession  of  game  alone  was  sufficient 

to    warrant   a   conviction.     Idem „ 291 

3.  Same.  An  instruction  to  the  effect  that  possession  of  a  large 
quantity  of  quail  would  be  unlawful  and  would  authorize  the 
conviction  held  not  authorized  by  the  statute  under  which  the 
prosecution    was    had.     Idem „ « 291 

GRAND  JURY— See    •Indictment   and   Information";    "Witnesses." 

1.  Grand  Jurors— Number  Needed  to  Concur.  The  act  of  criminal 
procedure  (Wilson's  Rev.  &  Ann.  St  1903,  sec  5349).  provided 
that  "an  indictment  cannot  be  found  without  the  concurrence 
of  at  least  twelve  grand  jurors."  Held,  that  this  provision  ap- 
plies to  all  offenses  committed  in  Oklahoma  Territory  prior  to 
statehood.     Hayes  v.  State   1 

2.  Preservation  of  Evidence.  Wilson's  Rev.  &  Ann.  St.  1903,  sec 
5333  held  not  to  require  the  evidence  before  a  grand  jury  to  he 
preserved,  but  at  most  a  memorandum  thereof.     Pilgrim  v.  State        49 
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3.  Quftiifications  of  Jurors.  The  mere  fact  that  a  person  is  a 
mem>ber  of  an  association  orgranized  for  the  purpose  of  aiding^ 
the  public  officers  in  the  maintenance  of  law  and  order  and  the 
suppression  of  crime,  does  not  disqualify  such  person  as  a  errand 
juror.     Fooshee    v.    State ^ 666 

4.  Timo  for  Quostioning  Qualifications.  Under  sections  6738  and 
6633.  Snyder's  Comp.  Laws  1909,  rule  stated  as  tx)  when,  and 
when   too   late,    to   question   competency   of   grrand   Jurors.    Idem       666 

5.  Authority  of  Deputy  County  Attorney.  Under  section  1603  of 
Snyder's  Comp.  Laws  of  Oklahoma,  a  lawfully  appointed  dep- 
uty county  attorney  may  appear  before  the  grand  Jury  for  the 
purpose  of  interrograting  witnesses,  and  may  perform  the  same 
duties  before  the  grand  jury  which  the  county  attorney  himself 
may    perform.      Idem 666 

HABEAS   CORPUS— See  "Courts."   11 

1.  Grounds  of  Relief.  This  court  on  habeas  corpus  will  not  look 
beyond  the  Judgment  and  sentence  of  any  court  of  competent 
Jurisdiction  as  to  mere  irregularities  of  procedure,  or  errors  in 
law  on  questions  over  which  the  court  had  jurisdiction.  Ex 
parte  Justus  Ill 

2.  Remedy  by  Writ  of  Error  or  Appeal.  The  writ  of  habeas 
corpus  caimot  be  used  to  perform  the  office  of  a  writ  of  error 
or  appeal,  and  should  be  limited  to  cases  in  which  the  Judgrment 

and  sentence  of  the  court  attacked  is  clearly  void.     Idem 111 

Ex   parte   Cranford 189 

3.  GKounds  for  Relief— Want  of  Authority.  If  the  petitioner  be 
imprisoned  under  a  Judgment  of  a  court  which  had  no  authority 
to  render  the  Judgment  complained  of,  then  relief  may  'be  ac- 
corded by  habeas  corpus.     Idem * Ill 

4.  Commitment  upon  Preliminary  Examination — Inquiry  Into  Val- 
idity. An  order  of  commitment  to  hold  for  trial  before  the  dis- 
trict court,  issued  by  a  magistrate  before  whom  a  person  Is 
brought  for  examination  upon  a  felony  charge,  after  such  ex- 
amination is  concluded,  and  a  finding  made  that  there  is  sufCl- 
cient  cause  to  believe  defendant  guilty  of  the  felony,  is  not  "a 
process  Issued  on  any  final  judgment  of  a  court  of  competent 
jurisdiction."  as  provided  under  section  4867,  Wilson's  Rev.  & 
Ann.    St.    1903.     Ex    parte    Turner 168 

5.  Preliminary  Examination — Sufficiency  of  Evidence.  Where  there 
Is  no  legal  or  competent  evidence  to  sustain  it,  an  order  of  com- 
mitment   to    hold    for    trial    before    the    district    court.    Is    void, 

and   petitioner   will   be   discharged    on    habeas   corpus.     Iden*  168 

6.  Trial  Court  Within  Jurisdiction.  Under  Wilson's  Rev.  &  Ann. 
St.  1903.  sec.  4867,  an  appllcaticn   for  habeas  corpus  will  be  de- 
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Bled  where  the  court  had  Jurisdiction,  and  lias  not  exceeded  its 
power  in  thc^  sentence   pronounced.     Ex   parte   Cranford _ 189 

7.  8oope  of  Writ — Contampt — Review.  The  Criminal  Court  of  Ap- 
peals will  interfere  on  habeas  corpua  in  contempt  proceedings 
only  when  it  clearly  appears  that  the  action  of  the  lower  court 
punishing  for  a  contempt  was  without  authority  of  law  and 
absolutely  void,  because  such  court  had  no  Jurisdiction  of  the 
suibject- matter  or  the  party,  or  was  wholly  without  power  to 
issue  the   order  of  commitment.     Ex   parte   Fowler 197 

8.  Jurisdiction — Contempt  for  Violation  of  Injunction.  If  the  court 
has  authority  to  grrant  the  temporary  injunction,  no  matter 
what  irregrularities  may  attend  the  granting  thereof,  or  however 
erroneously  the  court  may  have  acted  in  granting  it,  so  long 
as  the  injunction  exists,  it  must  be  obeyed,  and  a  commitment 
for  contempt  for  a  violation  thereof  will  not  be  reviewed*  on 
habeas   corpus.     Idem    197 

9.  Reduction  of  Bail.  The  Criminal  Court  of  Appeals  will  not  grant 
reduction  of  bail  on  habeas  corpus,  unless  it  clearly  appears 
that  the  amount  fixed  by  the  trial  court  is  excessive.  Ex  parte 
Cavswess    ^ 205 


10.  Return— Valid  Judgment.  Under  Wilson's  Rev.  &  Ann.  St.  1903. 
sec.  4867,  a  return  showing  imprisonment  of  petitioner  under 
a  Judgment  of  a  court  valid  on  its  face  is  an  unanswerable 
return    to    a    writ    of    habeas    corpus.     Idem.... 205 

11.  When  Lies — Irregularity  in  Procedure.  Habeas  corpus  does  not 
lie  to  correct  mere  Irregularity  of  procedure,  where  there  is  juris- 
diction. There  must  be  illegality  or  irregularity  sufficient  to 
render    the    proceedings    void.     Ex    parte    Brown 329 

12.  Parole  Convict — Rearrest.  A  convict,  resirrested  for  violation  of 
his  parole,  is  entitled  to  a  hearing  on  habeas  corpus  to  show  that 
he  has  not  broken  his  parole,  or  that  he  has  a  legal  excuse 
therefor,   or  that  he  is  not   the   seme  person.     Ex    parte    Ridley       351 

13.  Capital  Offense^Right  to  Bail — Burden  of  Proof.  Upon  an  ap- 
plication  for  bail   by   writ   of   habeas   corpus   after   commitment 

,  for  a  capital  offense,  the  burden  is  upon  the  petitioner  to  show 
facts  suflficient  to  entitle  him  to  bail,  when  those  facts  do  not 
appear  from  the  evidence  adduced  on  the  part  of  the  prosecution. 
In    re    Fraley   — 719 

14.  Same^Presumptions.  When  the  homicide  is  proven  or  admitted, 
the  court  on  an  application  for  ibail  will  not  presume  for  the 
prisoner  either  Justification  or  mitigation  merely  because  the 
evidence  for  the  prosecution  fails  to  show  their  absence.     Idem       719 

15.  Right  to  Bail — Injury  From  Confinement — Sufficiency  of  Showing. 
Affidavits  of  physicians  stating  that  in  their  opinion  confine- 
ment In  Jail  will  result,  disastrously  to  the  petitioner,  and  which 
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state  no  facts  upon  which  such  opinion  is  based,  make  no  suf- 
•        licient  showing:  for  the  admission  of  the  prisoner  to  bail.     Idem      719 

16.  Refusal  of  Bail — Evidence.  Proof  of  accused's  guilt  of  a  capital 
offense  held  evident,  so  as  to  justify  a  refusal  of  bail.     Idem...      719 

17.  Capital  Offense— Right  to  Bail — Evidence.  Evidence  examined, 
and  held  to  justify  refusal  of  ball  to  a  defendant  in  custody  upon 

a  charge  of  murder.     In   re   Bollin — 725 

18.  Same^Mere  Conflict  in  Evidence.  A  mere  conflict  of  testimony 
even  upon  a  vital  issue,  does  not  of  Itself  entitle  a  defendant  held 
for  murder  to  be  admitted  to  ball.  The  evidence  must  be  consid- 
ered as  a  whole;  and  when  so  considered,  unless  a  reasonable 
doubt  of  the  dofendant;g  cruilt  of  the  murder  Is  generated,  bail 
should    be    denied.     Idem - 725 

HAHMLE^SS  ERROR-^ee   "Appea'   and   Error." 

HOMICIDE — See  "Continuance";  '*Habeas  Corpus";  **Indi :jtment  and 
Information." 

1.  Defenses — Insult  to  Wife^Rebuttal  Evidence.  Where  on  a  trial 
for  assault  with  intent  to  kill,  defendant,  to  mitigate  the  offense, 
testified  that  he  made  the  assault  because  of  an  Insult  offered 
to  his  wife,  it  was  competent  to  show  the  true  relations  (between 
defendant   and   his   wife    Capleg   v.    State ^ 72 

2.  Degrees— Murder  and  Manslaughter.  WHille,  In  one  sense,  mur- 
der and  manslaughter  are  separate  crimes,  yet,  in  a  broader  sense, 
they  involve  but  one  crime  and  are  only  'degrees  of  felonious 
homicide.     Rhea   v.   Territory 230 

3.  Self- Defense— Threats.  Before  self-defense  would  arise  upon 
threats,  some  act  must  be  done  by  decedent  Indicating  a  pur- 
pose  to   carry   such   threats    into    execution.     Idem 230 

4.  Instructions — Request — Different  Degrees.  In  a  prosecution  for 
murder,  the  court  should  instruct  the  jury  on  the  law  of  each 
degree  of  homicide  which  the  evidence  tends  to  prove,  whether 
it  be  requested  on  the  part  of  the  defentiant  or  not,  and  It  Is 
the  duty  of  the  court  to  decide,  as  a  matter  of  law,  whether 
there  is  any  evidence  that  would  tend  to  reduce  the  degree  of 
the    ofCense    to    manslaughter    in    the    second    degree.     Atchison 

V.    State ^... 295 

5.  instructions— (Requests.  An  objection  that  the  instructions  as 
given  by  the  court  do  not  go  far  enough  in  stating  the  law 
of  manslaughter  In  the  first  degree,  held  not  prejudicial  error, 
where  the  defendant  fails  to  present  to  the  court  a  more  com- 
plete Instruction  with  the  request  that  It  be  given,  and  when  the  ^ 
Instructions  taken  as  a  whole  fully  and   fairly  state  the  law  of 

the   case.        Idem „ 295 
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6.  Inttruotions — Sufficiency.  Certain  instructions  on  murder  held 
properly    gtven.        Idem - ..* 295 

7.  Inttructione — Manslaughter — Elements — Statutes.  An  instruc- 
tion defining:  manslaugrhter  under  the  United  States  statute 
(Rev.  St.  IT.  S.  sec.  5341  [U.S.  Comp.  St.  1901,  p.  36281).  In 
force   in    the   Indian   Territory    prior    to   statehood    which    omits 

the  word   "willfully,"   is  improper.     O'Barr  v.   U.  S - 319 

8.  Manslaughtei^^Willfully."  The  word  "willfully,"  as  used  in 
the  United  States  statute  defining:  manslaughter,  is  synonymous 
with    "intentionally"    or    "designedly."     Idem _ ^.*        319 

9.  instructions— Use  of  Weapons — Care.  In  a  prosecution  for  homi- 
cide, an  instruction  on  the  use  of  dangerous  weapons  held  er- 
roneous for  failure  to  define  the  degree  of  caution  required   in 

the    handling    thereof   or    gross    neglect     Idem 319 

10.  Dyi/ig  Declarations— Belief  of  Death.  Dying  declaration:?  are 
admissible  on  a  trial  for  murder  as  to  the  fact  of  the  homicide 
and   the  person   by  whom   it   was  <?onimitted   when   made   under 

the   belief  of  certainty   of  death Nelson   v.   State - 463 

11.  Same— Admissibility  —  Evidence.  Evidence  held  sufficient  to 
warrant  the  admission  of  a  dying  declaration.     Idem 468 

12.  Murder — Instructions— Not  Based  on  Evidence.  The  court  did 
not  err  in   refusing   to   give   instructions,    based    upon   a    tneory 

that    there    was    no    evidence    to    support.     Hunter    v.    State 533 

13.  Murder — Sufficiency  of  Instructions.  The  instructions  in  the 
case  reviewed,  and  found  to  be  more  favorable  to  the  defendant 
than    the    law    demands.     Idem 533 

14.  Manslaughter — Self -Defense — Provocation.  One  icillin^  anoth- 
er, after  having  provoked  an  altercation  with  him,  held  under 
certain  facts  guilty  of  manslaughter.     Wood  v.  State 553 

15.  Murder — Instructions.  The  homicide  having  been  committed 
prior  to  statehood  in  that  portion  of  the  state  formerly  Indian 
Territory,  the  defendant  was  entitled  to  an  instruction  defining 
manslaughter  as  defined  by  the  United  States  statute,  and  it 
was  error  to  omit  the  word  "willfully"  from  the  definition  of 
manslaughter;    the  defense  belnp  lack  of  criminal  intent   Miller 

V    State    _...      575 

16.  Dying  Declarations — Predicate  for  Admission.  Certain  evidence 
held  a  sufficient  predicate  for  the  admission  of  a  dying  decla- 
ration.    Hawkins   v.    United    States 661 

17.  Same — Preliminary  Proof.  Necessity  of  Introducing  preliminary 
proof,  on  the  offering  of  a  dying  declaration  in  evidence  stated. 

•  Idem 651 
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18.  Same— Question  for  Court.  Whether  a  purported  dying  decla- 
ration was  made  under  a  sense  of  Impending  death  is  for  the 
court  in  so  far  as  it  determines  the  admissibility  of  the  dec- 
laration.       Idem    „ ^ „ 651 

19.  Same — Procedure  for  Admission.  (Proper  procedure  as  to  intro- 
duction of  preliminary  proof,  and  a  dying  declaration  in  evi- 
dence,   stated.     Idem    — 651 

20.  Same — Harmless  Error  in  Admission.  Admission  of  a  dying  dec- 
laration without  proper  predicate  held  harmless.     Idem „...      651 

21.  Instructions  —  Self  -  Defense.  Certain  charges  on  self-defense 
held    Improper.      Idem    651 

22.  Burden  of  Proof — Justification.  Burden  of  proof  in  a  murder 
case  as  to  justification  or  excuse,  stated  under  Ind.  T.  Ann.  St. 
1899,   sec.    863    (Mansf.   Dig.   sec.    1520).     Idem 651 

23.  Same^Degree  of  Offense.  Burden  of  proof  In  a  murder  case*  as 
to   degree    of   offense   stated    under    Ind.    T.    Ann.    St.    1899.    sec. 

863    (Mansf.   Dig.   sec.    1520).     Idem 651 

24.  Murder — "Premeditated  Design."  A  design  to  affect  death  is 
premeditated.  If  the  Intention  to  take  life  is  deliberately  formed 
in  the  mind  before  the  act  is  done  which  results  in  death,  no 
matter  for  how  short  a  time.     Fooshee  v.  State ..._ 666 

25.  Murder — Indictment.  It  is  not  necessary  to  aUege  in  an  Indict- 
ment for  murder  that  decedent  was  a  human  being.     Idem 666 

26.  Same^Design  to  Kill  Another  Than  Deceased.  In  an  indictment 
for  murder  of  one  person,  committed  with  premeditated  design 
to  kill  another  person,  It  is  not  necessary  to  allege  actual  as- 
sault on   the  person  designed   to  ibe  killed.     Idem 666 

27.  Same^Language  of  Statute.  An  indictment  for  murder  must 
allege  that  the  killing  was  done  without  authority  of  law,  but 
need  not  allege  it  In  the  exact  language  of  the  statute.     Idem....      666 

'28.  "Murder."  A  deliberate  killing  committed  in  revenge  for  an  in- 
Jury  Inflicted  In  the  past,  either  near  or  remote.  Is  "murder." 
In    re    Fraley   - 719 

29.  Reduction  to  Manslaughter — Cooling  Time.  Test  for  determining 
whether  a  homicide  is  reduced  from  murder  to  manslaughter, 
stated.       Idem  „ 719 

30.  Same — Question  of  Law  and  Fact.  When  the  question  whether 
a  sufficient  lime  had  elapsed  following  provocation  for  one's  pas- 
sion to  have  cooled.  Is  one  of  fact  and  when  of  law,  stated.  Idem      719 

31.  Reduction  to  Manslaughter — Heat  of  Passion.  Heat  of  passion 
alone  does  not  reduce  a  homicide  from  murder  to  manslaughter; 
there   myst   be  adequate   provocation,   and   the   fatal  .blow  must 
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be  the   unpremeditated   renult   of  the   passion   thus  aroused.     In 

re    Bollin    725 

32.  Same — "Adequate  Provocation''  —  Words  and  Qesturas.  Mere 
words,  gestures  or  threats,  however  opprobrious  or  violent,  con- 
stitute in  law  no  adequate  provocation  for  passion  such  as  will 
reduce  a  homicide  from  murder  to  manslaughter.     Idem 725 

33.  Instructions — "Murder" — "Manslaughter."  In  an  instruction  cor- 
rectly defining  murder  and  manslaughter,  the  statement,  "Yoa 
see  by  these  definitions  that  in  murder  malice  must  exist,  but 
that  manslaughter  is  the  killing  of  human  being  without  mal- 
ice," made,  not  as  a  definition  of  either  offense,  but  only  as 
distinguishing  the  two,  is  not  reversible  error.     Prince  v.  State      700 

34.  Instructions— Burden  of  Proof.  Upon  a  trial  for  murder,  an 
Instruction  to  the  Jury  on  the  burden  of  proof,  when  properly 
explained  or  limited   in   its   application,    held    not   error.     Idem....       700 

HUSBAND    AND   WIPE— Prosecution    by    wife— See    "Adultery." 
Wife  of  accused  as   witness— See   'Instructions."   B,   6. 

IMPRISONMENT--See  "Constitutional  Law,"  1;  "Habeas  Corpus"; 
"Pardon";    "Sentence   and    Commitment." 

INDICTMBOSIT   AND  INFORMATION— See     "Animals";      "Homicide"; 
"Grand  Jury";    "Intoxicating  Liquors";    ''Weapons." 
Withdrawal   of     plea — See   "Arraignment  and   Pleas." 
Jurisdiction  of    district  court  in  misdemeanors — See  "Courts,"  12. 
Offenses   antedating    statehood — See    "Courts,"    20. 
Indorsing  names   of  witnesses — See    "Trial."    6. 
Specifying  count   of  indictment 'In   verdict — See  "Trial,"   9.    !(►. 

1.  Finding  by  Grand  Jury — Offense  Antedating  Statehood.  Arti- 
cle 5  of  the  amendments  to  the  Constitution  of  the  United  States 
providing  that  "no  person  shall  be  held  to  answer  for  a  capital 
or  otherwise  infamous  crime,  unless  on  a  presentment  or  indict- 
ment of  a  grrand  jury,"  guarantees  to  a  defendant  charged  with 
the  commission  of  a  felony  in  Oklahoma  Territory  prior  to 
statehood  an  unaltera/ble  right  to  be  accused  by  indictment 
through  the  intervention  of  a  grand  jury  found  with  the  con- 
currence of  at  least  12  of  its  members.     Hayes  v.  State — ..  1 

2.  Motion  to  Set  Aside  Indictment.  Where  a  defendant  files  a 
motion  to  set  aside  an  indictment  on  the  grounds  that  is  is  not 
found  by  a  legal  grand  Jury,  and  that  no  witnesses  appeared  be- 
fore and  no  evidence  of  any  kind  was  presented  to  the  grand 
jury  wlilch  returned  the  indictment,  and  that  the  courf  had  no 
jurisdiction  of  the  defendant,  and  makes  application  to  the  trial 
court  to  set  a  day  for  the  taking  of  testimony  in  support  of 
said  motion  as  prescribed  by  section  5399,  Wilson's  Rev.  & 
Ann  St.  1903,  held,  that  it  is  reversible  error  for  the  court  to 
refuse  such  application,  and  to  summarily  overrule  said  motion. 
Idem    - 1 
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3.  Amendment  of  Information — Prejudice.  An  information  may  be 
amended  hy  leave  of  court  after  the  defendant  has  pleaded,  if 
it  in  no  manner  alters  the  condition  of  the  case  to  his  injury. 
Rose    V.    State - 12 

4.  Demurrer — Failure  to  State  Public  Offense.  Where  an  informa- 
tion   is  on  Its  face  fatally  defective  'because  based  on  a  statute  which 

'  had  been  repealed,  and  advantage  of  such  defect  was  taken  by 
demurrer  before  pleading:  to  the  merits,  which  demurrer  was 
overruled,  and  again  by  motion  in  arrest  of  judgment 
after  verdict,  held,  that  the  court  erroneously  overruled 
the  demurrer,  but  properly  sustained  the  motion  in  arrest  of 
judgment.     State    v.    Harmon 68 

5.  Same^Motion  in  Arrest.  Where  the  facts  stated  in  an  informa- 
tion are  insufficient  to  constitute  a  public  ofCense,  a  motion  In 
arrest    of   judgment    should    be    sustained.     Idem 68 

6.  Information — Sufficiency — Caption.  The  omission  of  the  word 
"the"  before  the  words  "State  of  Oklahoma"  In  the  caption 
of  an  information  is  not  fatal  to  the  information.  Caples  v. 
State 72 

7.  Information— Formal  Requisites.  It  is  not  necessary  that  an 
information  should  contain  the  words  "in  the  name  and  by  the 
authority  of  the  state  of  Oklahoma."  It  is  sufficient  if  it  ap- 
pears from  the  record  of  a  case  that  the  prosecution  was  car- 
ried on  in  the  name  and  by  the  authority  of  the  state.  Idem  72 
Gragg   v.   State   - 409 

8.  Information — Allegation  of  Preliminary  Examination.  It  is  not 
necessary  for  an  information  charging  a  felony  to  allege  that 
the  defendant  has  had  a  preliminary  examination  before  an 
officer  authorized  bv  law  to  hear  the  same,  and  has  been  bound 
over  to  await  final  trial  thereon,  'or  has  waived  such  exami- 
nation.     Idem    72 

9.  Sufficiency — Caption.  (a)  No  indictment  or  Information  is 
insufficient  by  reason  of  a  defect  or  Imperfection  In  the  matter 
of  form  which  does  not  tend  to  prejudice  the  substantial  rights  of 
the   defendant   upon   the   merits. 

(b)  While  it  is  best  for  an  information  to  have  a  caption 
yet,  its  absence  or  errors  in  it  are  not  fatal  to  the  information. 
Cox    V.    State 1^ 

10.  Verification — Sufficiency.  Information  for  selling  intoxicating 
liquors    held    to    be    properly    verified.     Idem _.„. 129 

11.  Form  and  Requisites-^lndictment  Returned  after  Statehood. 
An  indictment  for  an  offense  committed  under  the  laws  in 
force  in  the  Indian  Territory,  returned  after  the  admission  of 
the     state      Into     the     union,     should     be     in      the     name     of 
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"The  State  of  Oklahoma,"  and  conclude  "against  the  peace  and 
dignity   of   the   state."     Faggard    v.    State 159 

12.  Inclusion  of  Lower  Degrees  of  Offense.  An  indictment  for  the 
highest  degree  of  an  offense  Includes  all  the  lower  degrees  there- 
of.    Rhea   v.  Territory 230 

13.  Same — Murder  and  Manslaughter.  A  conviction  of  manslaught- 
er may  be  had  under  an  indictment  for  murder.     Idem 230 

14.  Statement  of  Facts.  An  indictment  should  recite  the  material 
facts  and  circumstances  constituting  the  offense,  rather  than 
charge  that  defendant  has  committed  a  certain  specified  crime. 
Greenwood   v.   State   -—      247 

15.  Sufficiency — Surplusage.  The  information  alleges  that  defend- 
ant committed  the  "crime  of  attempting  to  procure  an  abor- 
tion." The  charging  portion  of  the  information  alleges  facts 
sufticient  to  charge  defendant  with  the  crime  of  abortion.  Held, 
the  wxjrds  "attempting  to  procure  an  abortion"  surplusage. 
Chandler   v.   State 254 

16.  Amendments    After   Trial     Began.    Under     section     6645,     comp. 
Laws   Oklahoma.    1909    ^section   5307,   Wilson's   Rev.    &   Ann.    St, 
1903),  an  information  may  toe  amended   by  leave  of  court  after 
the  trial  has  begun,   where  the  same  can  be  done   without  ma 
terial   prejudice   to   the   defendant.     Idem 254 

17.  Form — Indictment  Returned  After  Statehood.  The  indictment 
should  conclude  "against  the  peace  and  dignity  of  the  state,** 
where  the  indictment  Is  returned  since  statehood,  alleging  a 
crime  committed  prior  to  statehood.     Baker  v.  State 265 

18.  Successive  Information.  Section  5351,  Wilson's  Rev.  &  Ann.  St. 
1903,  which  provides  that  when  a  charge  has  been  submitted  ti> 
a  grand  Jury,  and  no  bill  has  been  returned,  it  cannot  be  again 
submitted  without  direction  ffom  the  court  has  no  application  to 
charges  presented  by  information.     Rea  v.  State 269 

19.  Test  of  Sufficiency.  Rule  of  testing  the  sufficiency  of  an  indict- 
ment stated.     State  v.  Frecback 508 

20.  Statutory  Language.     An  ofCense  may  be  sufficiently  charged  In 

the  language  of  the  statute   creating  It.     Idem 508 

21.  Sustaining  Demurrer  in  Co.  Ct. — Effect.  Comp.  Laws  1909,  sec. 
6751  providing  for  the  resubmission  of  a  case  to  the  grand 
jury  after  sustaining  demurrer  to  Indictment,  held  not  to  apply 
to  misdemeanors  prosecuted  toy  indictment  transferred  to  a 
county  court.     Ex  parte   Dodson ., 514 

22.  Same.  Where  a  demurrer  is  sustained  to  an  indictment,  charg- 
ing a  misdemeanor,  the  county  court  has  no  power  or  authority 
to  commit  the  defendant  to  await  the  action  of  a  errand  jury. 
Idem    514 
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23.  Same^Bar  to  Further  Prosecution.  The  sustaining  of  a  de- 
murrer-to  an  indictn\ent,  chargring  a  misdemeanor,  is  no  bar  to 
a  subsequent  prosecution  by  Information,  for  the  same  offense. 
Idem    ^ » 514 

24.  Prosecution  of  Felony  by  Information.  It  Is  well  settled  in 
this  state  that  a  person  chargred  with  a  felony  may  be  tried  in 
a  court  having:  Jurisdiction  of  such  offense  by  information, 
having:  first  had  a  preliminary  examination  before  an  examining- 
mag:istrate,  or  having  waived  such  preliminary  examination. 
Wood   V.  State    ^ 553 

25.  Same — Allegation  of  Preliminary  Examination.  It  is  not  nec- 
essary for  an  information  chargring:  a  felony  to  allegre  that  de- 
fendant has  had  a  preliminary  examination  before  an  officer 
authorized  by  law  to  hear  the  same,  and  has  been  bound  over  to 
await  trial  thereon   or  has   waived   such    examination.     Idem 553 

26.  Same^SurpI usage.  An  allegation  in  an  information  averring 
antecedent  preliminary  examination   hold   mere  surplusage,   and 

not  violative  of  Const,  art.  7,  sec.   19.     Idem 553 

27.  Caption — Sufficiency.  The  omission  of  the  word  "the"  before 
the  wiords  "State  of  Oklahoma"  in  the  caption  of  an  indictment 

is  not  fatal  to  the  indictment.     Caple  v.   State „ - 621 

28.  Recitals  Relative  to  Grand  Jury.  An  indictment  held  not  to  iden- 
tify the  grand  jury  returning  it  as  one  which  had  been  im- 
paneled and  discharged  prior  to  the  commission  of  the  offense 
Fooshee   v.  State   666 

29.  Same.  A.n  indictment  is  sufficient  if  it  shows  that  it  was  re- 
turned by  a  g:rand  jury  impaneled  during  the  term  at  which  it 

was  returned.       Idem    ~ - 666 

30.  Setting  Aside — Conduct  of  Grand  Jury.  Certain  conduct  of  a 
grand  Jury  held  not  ground  for  setting  aside  an  indictment 
idem    : ~ 666 

31.  Formal  Requisites.  The  omission  of  the  words,  "in  the  name 
and  by  the  authority  of  the  State  of  Oklahoma*"  in  an  indictment 
or  information  is  not  fatal,  where  the  entire  record  shows  that 
the  prosecution  is  conducted  In  the  name  and  by  the  authority 

of  the  state.     Remer  v.  State ~ - 706 

INFORMATION— See    "Indictment    and    Information." 

INJUNCTION— Contempt  by  viola tion-^See  "Courts,"  11;  "Habeas 
Corpus,"  7.   8. 

INSTRUCTIONS— See  "Appeal  and  Error/'  3,  63-6C;  "Game";  "Homi- 
cide";  "Intoxicating  Liquors,"  13,   14. 

1.  Applicability  to  Evidence.  The  instructions  should  cover  the 
whole  case.  The  defendant  is  entitled  to  an  instruction  defining 
3    Cr.— 49 
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the  law  as  applicable  to  his  defense,  if  there  is  any  competent 
evidence  reasonably  tending  to  substantiate  the  defense.  Re«d 
V.   State   — -         16 

2.  Credibility  of  Witnesses.  Certain  instruction  as  to  rules  by 
which  a  Jury  should  be  grovemed  in  weighing  testimony  approv- 
ed.    Nelson  v.  State  „ 468 

3.  Credibility  of  Accused.  It  is  error  for  the  trial  court  to  single 
out  the  defendant  personally  and  charge  upon  the  credibility  of 

his  testimony.     Bridges  v.   U.   S. -  --        64 

Hughes  v.  State 3S7 

A,  Credibility  of  Defendant.  An  instruction  held  erroneous  in  im- 
properly calling  attention  of  the  jury  to  the  interest  defend- 
ant has  In  result  of  the  trial.     Crow  v.  SUte _ 428 

5.  Failure  of  Wife  of  Defendant  to  Testify.  It  is  improper  to 
suggest  to  the  jury  what  inference  might  arise  from  defendant's 
failure  to  call  his  wife  as  a  witness.     Rhea  v.  Territory 230 

6.  Competency  of  Wife.  Held  not  improper  to  instruct  that  the 
wife  is  not  a  competent  witness  against  her  husband,  but  that 

he   may    call   her    if   he    desires.     Idem ^ 230 

7.  Additional  Instructions — Discretion.  Where  the  court,  ibefore  the 
jury  has  retired,  gives  additional  instructions,  a  reversal  will  not 
result  in   the  aibsence  of  abuse.     Idem 230 

8.  *' Reasonable  Doubt.''  Definition  of  reasonable  doubt  approved. 
Chandler    v.    State ^ - 254 

9.  Reasonable  Doubt.  An  instruction  to  the  jury  which  defines 
reasonaible  doubt  to  be  a  doubt  that  has  a  reason  for  it  and 
one    for    which    a    reason    may    be    given    is    erroneous.     Gragg 

V.   State   - ^ —      409 

10.  Reasonable  Doubt.  An  instruction  that  if  the  jury  believe  from 
the  evidence  that  the  defendant  sold  whisky  to  C,  then  they 
should   convict,    is   erroneous    for    failing   to    tell    the   jury    that 

they  must  so  believe  beyond  a  reasonable  doubt.     Remer  v.  State      706 

11.  Weight  of  Evidence— Testimony  of  Detectives.  It  is  proper  to 
refuse  a  requested  instruction  that  the  jury  should  receive  with 
caution  the  testimony  of  a  detective,  the  jury  being  the  sole 
judges  of  the  credibilty  of  the  witnesses  and  the  weight  to  be 
given  his  testimony.     Idem  —      706 

12.  Invasion  of  Province  of  Jury.  Section  5518,  Wilson's  Rev.  & 
Ann.  St.  1904,  makes  the  jury  the  exclusive  judges  of  all  ques- 
tions of  fact.  It  is  therefore  error  for  the  trial  court  to  instruct 
the  jury  that  they  are  bound  to  accept  and  act  upon  the  testi- 
mony of  an  impeached  witness  if  it  has  been  corro>borated.     Rea 

V.   State 269 
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13.  In  Writing — Waiver — Record — It  Is  best  in  all  cases  for  the  court 
to  grlve  written  instructions  to  the  jury,  and  when  they  are  waived 

is  best  that  this  fact  should  appear  in  the  record.     Rea  v.  Stata      281 

14.  Negative  Instructions— Presumption  of  Innocence.  An  instruc- 
tion which  tended  to  shift  the  burden  of  proof  and  to  deny 
defendant  the  presumption  of  innocence,  held  erroneous.  Mil- 
ler V.  State 374 

Clendenning  v.  State  ~ 379 

Young  v.  State   - 380 

15.  iPresumption  of  Innocence — Burden  of  Proof.  An  jinstruction 
held  improper  in  that  it  placed  the  burden  of  proof  on  defend- 
ant and  deprived  him  of  the  benefit  of  the  presumption  of  in- 
nocence.    Mumbrauer  v.  State  > --.-      429 

1i.  Province  of  Jury.  The  instructions  of  the  trial  court  should 
apply  the  law  to  the  competent  evidence  as  ofCered  by  the  state 
and  the  accused,  and  leave  the  Jury  to  determine  as  to  what 
facts  and  circumstances  are  established  by  the  evidence.  Doel- 
ing  V.  State - 4^"* 

17.  Intimating  Guilt  of  Accused,  An  instruction  couched  In  lan- 
fiTuage  which  implies  the  expectation  of  the  court  that  a  verdict 
of  guilty  will  be  returned,  or  an  intimation  that  it  is  the  duty 
of  the  jury  to  convict,  or  which  tends  to  shift  the  burden  of 
proof,    is   improper.     Bauer  v.   State 529 

18.  Intimating  Judge's  Opinion  of  Guilt.  A  charge  held  not  improp- 
er as  indicating  any  belief,  opinion,  or  desire  of  the  court  as  to 
what  the  verdict  should  be.     Fooshee  v.  State 666 

19.  On  Weight  of  Evidence.  A  charge-  held  erroneous  as  on  the 
weight   of   evidence.     Idem 666 

20.  Defining  Legal  Terms  Used.  Failure  to  define  a  legal  term  used 
in  his  instructions  and  in  the  statutory  definition  of  the  offense, 
where  accused  makes  no  request  for  a  definition,  and  saves  no 
exception  to  the  failure  of  the  court  to  define  it    is  no  ground 

for  reversal.     Idem    « „.      666 

21.  Decree  of  Offense  Not  in  Evidence.  The  court  should  not  in- 
struct upon  the  degree  of  an  offense  of  which  thore  is  no  evi- 
dence  tending   to   show   accused's   guilt.     Idem 666 

22.  Mere  Verbal  Inaccuracies.  Instructions  should  be  considered  as 
a  whole;  and  when  so  considered,  if  their  various  parts  are  not 
inconsistent  with  each  other  and  on  the  whole  correctly,  state 
the  law,  they  are  sufficient.  Mere  verbal  Inaccuracies  will  not 
vitiate  them.     Prince  v.  State  - «...      700 

23.  Good  Character.  Instructions  upon  the  good  character  of  the 
accused  in  a  criminal  case,  held  proper.     Wilson  v.  Stata. 714 
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24.  8am«.  Instructions  upon  good  character  of  accused  held  im- 
proper.    Idom    ~ r. „ 714 

INTERSTATE   COMMERCE— Bee    "Intoxicating    Liquors/'    6-8. 

INTOXICATING  LIQUORS— See  "Evidence";  "Indictment  and  Infor- 
matlon";    "Parties    to    Offenses." 

1.  Wrongful  Sale— Issues  and  Proof.  Under  an  information  charg- 
ing a  sale  of  intoxicating  liquors,  a  conviction  cannot  be  had  where 
the  evidence  shows  that  the  defendant  had  no  interest  in  the 
liquor  sold  nor  In  the  money  paid  for  it,  4>ut  acted  only  as  the 
agent  or  friend  of  the  purchaser  in  procuring  the  liquor.     Reed 

V.   State 16 

2.  Statutes — Constitutionality — Possession  of  'Liquors.  Section  1  of 
article  3  of  Senate  Bill  No.  61  (Laws  1907-08,  p.  603,  c.  69), 
which  makes  it  an  offense  to  have  possession  of  prohibited  liq- 
uors with  the  Intention  of  violating  any  of  the  provisions  of  the 

act.    Is   constitutional   and    valid.     State   v.    Hoffer ^ 3W 

3.  Information — Sufficiency.  Information  charging  the  defendant 
with  having  possession  of  prohibited  liquors  with  the  intention 
of  violating  the  provisions  of  the  enforcement  act  held  suf- 
ficient.     Idem  340 

4.  Apothecaries— Unlawfully  Keeping  Liquors.  Section  8,  art.  2,  of 
the  enforcement  act  (Laws  1907-08,  p.  600,  c.  69).  Is  applicable 
alone  to  those  apothecaries  or  pharmacists  who  have  complied, 
or  attempted  compliance,  with  the  provisions  therein  contained. 
Hughes    v.    SUte __ ^ « 38? 

5.  Same — Indictment  and  Information.  An  information  or  indict- 
ment which  attempts  to  charge  a  violation  of  section  8.  art  2. 
of  the  enforcement  act  (Laws  1907-08.  p.  600,  c.  69).  must  al- 
lege the  offense  in  the  language,  or  use  substantially  the  lan- 
guage, of  the  section,  and  must  allege  a  compliance  with  the 
conditions    of    said    section    8.     Idem ~ 387 

6.  Interstate  Commerce— Lawful  Possession.  The  protection  afford- 
ed by  the  Constitution  and  laws  of  the  United  States  to  ship- 
ments Into  this  state  of  intoxicating  liquors,  upon  the  ground 
that  they  are  interstate  shipments  of  commerce,  extends  only 
to  persons  who  are  lawfully  In  possession  of  the  liquor  so  ship- 
ped.   Qilmore  v.   State   „ 434 

7.  Interstate  Commerce — Personal  Use.  A  law  prohibiting  the  ship- 
ping of  intoxicating  liquors  lawfully  purchased  in  another  state 
into  the  state  for  the  use  of  the  purchaser  or  family  held  an 
Interference   with   Interstate   commerce.     Alexander  v.   State 478 

8.  Same.  One  purchasing  liquor  without  the  state  for  his  own  use, 
and  bringing  it  into  the  state,  held  not  to  violate  the  prohibitory 

law.     Idem   ^ „ 478 
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9.  Unlawful  Possesion — Indictmont.  An  indictment  held  sufficient 
under  Laws  1907-08,  c  69,  art.  3  (Snyder's  Comp.  Laws  1909, 
sec.  4180),  making?  It  an  offense  to  have  possession  of  intoxl- 
catinsT  liquor  with  intent  to  violate   the  act.     State  v.   Feeback      508 

10.  Indictment — Sufficiency — Venue.  An  indictment  allesrinir  the  un- 
la^-ful  sale  of  intoxicating  liquor  In  Pittsburg  county  is  sufficient 
as  to  venue.  It  is  not  necessary  that  the  indictment  allege  the 
particular  place  In  ^Pittsburg  county  where  the  liquor  was  sold. 
Antonelli    v.    State 580 

11.  Same^Duplicity.  An  indictment  which  alleges  that  the  defend- 
ant did  unlawfully  sell,  barter,  give  away,  and  otherwise  furnish 
intoxicating  liquor,  beer,  ale,  and  wine  is  not  subject  to  demur- 
rer   for    duplicity.     Idem    580 

12.  Illegal  Sale  of  *'Beer" — Burden  of  Proof.  When  the  word  '^eer" 
is  used  without  restriction  or  qualification,  it  denotes  an  intoxi- 
cating malt  liquor,  and,  being  included  by  the  constitutionaT  pro- 
vision among  intoxicating  liquors,  one  who  sells  beer  has  the 
burden  of  proof  to  show  it  is  not  intoxicating,    if  he  so  claims. 

idem    - - 580 

Petitti    V.    State 587 

13.  Unlawful    Possession — instructions — Sales    by    Trick    or    Subter- 
.  fuge.    In  a  prosecution  for  having  In  possession  liquor  with  in- 
tent to  sell,  a  charge  on  what  constitutes  a  sale  .by  trick,  arti- 
fice, or  subterfuge   held   improper.     Hill   v.  State 686 

14.  Same— Responsibility  for  Sales  by  Servant.  In  a  prosecution 
for  having  in  possession  liquor  with  intent  to  sell  it,  a  charge 
on  resTjonstbility  of  accused  for  sales  made  by  her  servants  or 
agent   held   erroneous.     Idem    686 

15.  Same^Evidence  of  Pi^evious  Sales.  In  a  prosecution  for  hav- 
ing in  possession  prohibited  liquor  with  intent  to  sell  it,  evidence 

of  previous  unlawful  sale  is  admissible  to  show  intent.  Idem 686 

16  Sams— Evidence.  ■  In  a  prosecution  for  having  in  possession  liq- 
uor with  intent  to  sell  it,  certain  ervidence  held  admissible  to 
show  accused's   intent — Idem   886 

17.  Indictment — Negativing  Exceptions.  It  is  not  necessary,  in  an 
indictment  or  information  for  selling  liquor  in  violation  of  art. 
3,  chap.  61,  of  Snyder's  Comp.  L«.  of  Okla.,  that  the  exceptions 
contained  in  art.  1  of  said  chapter  be  negatived.  Beasley  v. 
State    ~ W9 

18.  Sale  of  Liquors — Entrapment.  The  state  is  not  precluded  from 
prosecuting  a  defendant  for  selling  liquors  because  the  purchase 
was  made  by  an  officer,  for  the  purpose  of  instituting  a  prose- 
cution  thereon.       Caveness  v.  State „ 729 
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JEOPARDY— When  toeirlns— See   "Trial,"    3. 

JUDGES — ^Prejudice — See    "Constitutional    Law,"    2-5;    "Perjury." 

Death    of   Judsre    before    settlement     of    case-made — See     "New 
Trial." 

1.  Affidavit  of  :Pr«judic6.  Public  confidence  in  our  Judicial  sys- 
tem and  courts  of  Justice  demands  that  causes  4>e  tried  by  un- 
prejudiced and  unbiased  Judsres,  and  a  denial  of  a  change  of 
Judge,  applied  for  on  the  ^ound  of  prejudice,  will  be  presumed 

to  be  a  denial  of  Justice.     Ex  parte  Ellis ^—      220 

2.  Motion  for  Changs — ^Time  for.  Under  section  6647,  Snyder's 
Comp.  Laws  1909,  and  section  15,  Bunn's  Const.,  a  motion  for  a 
change  of  judge  on  account  of  the  bias  or  prejudice  of  a  county 
Judge  is  in  time  if  presented  before  the  trial  begins.  Rea  v. 
SUta     ...- ~ -.- 276 

3.  Disqualification — Prejudice.  When  the  prejudice  of  the  trial 
judges  is  made  the  ground  of  a  motion  for  a  change  of  Judge, 
the  Legislature  may  prescribe  the  method  of  determining  this 
matter,  but  it  is  without  power  to  abolish  this  ground  of  dis- 
qualiflcation.     Ex   parte   Hudson ~—      393 

4.  Disqualification — Procedure.  A  defendant  seeking  to  disqualify 
a  trial  Judge  upon  any  ground  must  follow  the  procedure  pre- 
scribed in  section  5,   \ct  March  22,  1909   (Sess.  I^ws  1909,  p.  169. 

c.  14  art  1).     Idem 393 

5.  Change  of  Judge — Prejudice.  Under  the  law  in  force  in  this 
state  in  August,  1908,  upon  the  filing  by  the  accused  of  an 
affidavit  in  proper  time,  stating  positively  that  he  cannot  have  a 
fair  and  Impartial  trial,  on  account  of  the  «bias  and  prejudice 
of  the  presiding  judge  of  the  court  where  the  indictment  or  infor- 
mation is  pending,  a  change  of  Judge  must  be  allowed.    Couch 

V.   State   ' ^ - 415 

6.  Prejudice — Disqualification.  Under  the  law  as  it  existed  prior  to 
the  passage  of  the  Act  approved  March  22,  1909,  (art.  6,  chap. 
26  of  Snyder's  Comp.  Laws  of  Okla.)  it  was  error  to  refuse  a 
changre  of  Judge,  where  the  defendant,  before  the  case  was  called 
for  trial,  filed  an  affidajvit  in  due  form  stating  that  the  pre-, 
siding  Judge  was  prejudiced  against  him,  and  that  by  reason 
thereof  he  could  not  have  a  fair  and  impartial  trial  before  said 
Judge.    Caveness   v.    State _ 729 

JUDGMENT: 

Nunc  Pro  Tunc.  Where  a  defendant  is  tried,  convicted,  and  sentenc- 
ed to  imprisonment,  but  by  error  of  the  clerk  the  Judgment 
is  not  entered  on  the  records  of  the  court,  the  error  may  be 
corrected  at  any  time  by  an  order  nunc  pro  tunc.  Ex  parte 
Howiend    142 

JUDICIAL  NOTICE— See   "Evidence,"   2. 
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JURY — See   "Grand  Jury";    "Instructions." 

Punishment  fixed  by — See  "Appeal  and  Error,"  65,  66. 

Appointment   of  Jury    commissioners — See    "Constitutional    Law," 

12. 

Separation  of — See  "Trial,"  7. 

T.  Right  to  Jury  Trials-Constitutional  Law.  The  sixth  amendment 
of  the  Constitution  of  the  United  States  secures  to  the  people  of 
the  teiTltorles  the  ri^ht  to  trial  by  common-law  Jury  In  criminal 
prosecutions,  and  a  person  chargred  with  having:  committed  a  mis- 
demeanor prior  to  statehood  has  a  constitutional  right  of  trial 
by  a  Jury  composed  of  12  persons.     Miller  v.  State 457 

2.  'Right  to  Jury  Trial — Number  of  Jurors — Constitutional  Law.  The 
sixth  amendment  to  the  Constitution  of  the  United  States,  gruar- 
anteeingr  a  trial  by  Jury  of  12,  has  no  application  to  the  state 
courts  of  Oklahoma.     Brown  v.  State — ^...      475 

3.  Same.  Section  19,  art  2,  of  the  Constitution  of  this  state,  pro- 
viding for  a  Jury  of  six  in  county  courts,  is  not  in  conflict  with 

the  Constitution   of  the  United  States.     Idem ^...      475 

4.  Challenge  to  Panel — Grounds.  A  challenge  to  a  petit  Jury  panel 
must  be  predicated  on  facts  from  which  defendant  has  suffered 
material   prejudice.     Wood   v.    State ^ 553 

5.  Challenge  to  Panel — Sufficiency  of  Challenge.  While  it  is  the 
duty  of  a  trial  court,  when  a  challenge  to  a  petit  Jury  panel  is 
presented  to  it.  to  try  the  issue  of  fact  when  the  same  is  proper- 
ly denied,  yet  it  is  not  error  for  the  court  to  overrule  such 
challenge  where  It  falls  to  state  factS  sufficient  to  Justify  the 
court  in  discharsrinsr  the  Jury,  if  true.     Idem - > 358 

6.  Competency  of  Jurors — Opinion  as  to  Quilt.  Persons  called  as 
Jurors,  who  have  heard  and  read  detailed  accounts  of  an  alleged 
offense,  from  which  thev  have  formed  such  an  opinion  as  to  the 
guilt  of  the  accused  ««  win  renuire  evidence  to  remove,  are  not 
qualified  Jurors  although  they  belle\'e  and  express  their  belief 
that  they  can  and  will  fairly  try  the  case  upon  the  testimony 
produced.     Scribner  v.   State 601 

7.  Same — Nature  of  Opinion.  The  opinion  necessary  to  disqualify 
a  Juror  must   be  one  based   on  what  purports   to   be   the  facts 

and  one  that  will  combat  the  evidence.     Idem _...      601 

8.  Disqualification  of  Juror — Prejudice.  The  trial  court  is  not  lim- 
ited to  the  answers  made  by  the  Juror,  but  must  be  satisfied  from 
all  the  circumstances  as  well  as  the  examination  that  the  Juror 

is   not   prejudiced    against   the    accused.     Idem 601 

9.  Examination  of  Juroi^— Opinion.  Where  the  Juror  says  he  has 
an  opinion,  the  accused  should  be  given  an  opportunity  to 
examine  him  fully  as  to  the  extent  of  his  opinion.     Idem _...      601 

10.  Competency  of  Jurors — Service  on  Recent  Panel.  Snyder's  Comp. 
Laws  1909,   sec.   3993,   held  directory,  so  that,   if  the  name  of  a 
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JURY— Concluded. 

person  who  has  served  on  a  ixiry  within  12  months  be  placed 
in  the  Jury  box.  it  will  not  render  the  Jury  list  Invalid.  Foos- 
hae    V.    Qtmtt    - - 6i6 

11.  8am« — Challenga.  Where  an  elector's  name  is  placed  in  the  jury 
box   in   violation   of   Snyder's   Comp.    Laws    1909,    sec.    S993.    he 

may    be    challenged    for    cause,     laem ~ ~ 668 

12.  Same — ^Waiver  of  Right.  Where  a  name  is  placed  in  the  jury 
box  in  violation  of  Snyder's  Corop.  Laws  1909,  sec.  3993,  and  the 
man  is  not  challenged  for  cause,  his  competency  cannot  after- 
wards be  questioned.     Idem   ~ — —      666 

13.  Number  of  Jurors — County  Superior  Courts.  The  superior  courts 
created  by  Act  approved  March  6,  1909,  are  not  county  courts 
as  the  latter  term  is  used  in  sec.  19,  art.  2  of  the  Const,  even 
when  exercising  Jurisdiction  concurrent  with  the  county  courts. 

Hill   V.   State  » --      686 

14.  Same.  Under  sec.  19,  art  2  of  Const,  of  Okla.,  a  Jury  for  the 
trial  of  all  civil  and  criminal  cases  in  the  superior  courts,  cre- 
ated by  Act  approved  March  6,  1909,  (art.  4,  chap.  24  of  Sny- 
der's Comp.  Laws  of  Okla.)  consists  of  twelve  men,  and  that  por- 
tion of  section  1970  of  Snyder's  Comp.  Laws  of  Okla.,  providing 
for  the  trial  of  misdemeanors  in  the  supeprior  courts  before  a 

Jury  of  six  men,  is  unconstitutional  and  void.     Idem ^ _ 686 

15  Impanaling — ^Talesman  to  Complata  Jury.  Where  the  Jurors  of  the 
regular  panel  in  attendance  upon  the  county  court  exceed  the 
number  required  for  a  trial  Jury,  but  on  account  of  challenges 
exercised  either  peremptorily  or  for  cause  are  insufficient  from 
which  to  obtain -a  jury  for  the  trial  of  a  particular  cause,  it  is 
not  error  for  the  court  to  order  the  summoning  of  talesmen 
for  the  completion  of  the  Jury.     Remer  v.   State 706 

16.  Qualifications — Prajudica  Against  Particular  Crima.  The  preju- 
dice of  the  Jury  commissioners  or  of  the  individual  Jurors 
€igainst  a  particular  crime  is  no  ground  for  a  challenge  to  the 
panel  or  to  the   individual  jurors.     Idem ^ 706 

17.  Same — Prejudice  Aga^nat  Defendant.  The  prejudice  of  individ- 
ual Jurors  against  the  defendant  is  no  ground  for  a  challenge  to 
the  panel,  but  should  be  raised  by  challenging  for  cause  the 
prejudiced  Jurors  individually.     Idem   - ~.~ 706 

18.  Challenge  to  Panel — Grounds  Exclusive.  The  grounds  enumer- 
ated in  the  statute  upon  which  a  challenge  to  the  panel  of  jurora 

can   be  founded   exclude  all  grounds  not  enumerated.     Idem 706 

19.  Same — Necessity  for  Hearing  Evidence.  It  is  not  error  for  the 
trial  court  to  refuse  to  hear  evidence  offered  in  support  of  a 
challenge  to  the  panel  of  Jurors,  where  the  challenge  states  no 
facts  which,  if  proven,  would  Justify  the  court  in  sustaining  it. 
Idem    ~ - 706 
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JUSTICES   OF  THE   PEACE: 


1.  Appeal — ^Trial  De  Novo.  On  appeal  to  the  county  court  from 
the  Justice  of  the  peace  court,  there  shall  be  a  trial  de  novo  on 
questions  of  both  law  and  fact**.     Sandlin  v.  State 578 

2.  Jurisdiction — Misoonduct  in  Office.  A  Justice  of  the  peace  Is  with- 
out Jurisdiction  to  try  any  action  asainst  any  officer  for  mis- 
conduct in  office.     Ex  parte   Moody. ^ 590 

LIMITATION   OF  PROSECUTIONS: 

Burden  of  Proof-^Reasonabfe  Doubt.  Held  not  necessary  for  state  to 
prove  beyond  reasonable  doubt  that  prosecution  is  not  barred 
by  limitation.     Rea  v.   State 281 

LIVESTOCK—lnspection   for   slaughter— See    "Animals." 

LOST  RECORDS— New  trlal^See  "Appeal  and  E^ror,"  33. 

MANSLAUGHTER— See  "Homicide.' 

MISCONDUCT    IN    OFFICE— Jurisdiction— See    "Justices  of  the  Peace." 

MUNICIPAL   CORPORATIONS: 

Ordinances — Regulation  of  Speed.  The  speed  of  automobiles,  bicycles, 
and  other  means  or  vehicles  of  conveyance  cannot  be  resrulatea 
where  the  trial  Judge  died  after  trial  but  before  settling  the 
those  conveyances  which  are  drawn  by  horses,  mules,  or  other 
beasts.     City  of  Shawnee  v.   Landon 440 

MURDER— See  "Homicide." 

NEW  TRIAL— «ee   "Appeal  and  Error." 

1.  Death  of  Judge  Before  Settlemeht  of  Case- Made.  Under  Wil- 
son's Rev.  &  Ann.  St.  1903,  sec.  4742,  providing  for  the  settle- 
ment of  case-made  by  the  trial  Judge,  held,  that  an  accused, 
where  the  trial  Judge  died  after  trial  but  before  settling  the 
case -made,  was   deprived   of   his  constitutional    right    to    appeal, 

and    entitled    to    a    new    trial.     Tegler   v.   State 595 

2.  Newly  Discovered  Evidence— Character,  (a)  When  parties  are 
indicted,  they  must  be  diligent  in  preparing  for  trial.  It  is  too 
late  after  conviction  to  begin  to  investigate  the  character  of  the 
witnesses  for  the  state,   of  whom   they  have   notice  before   trial. 

(b)  A  new  trial  will  not  be  granted  on  the  ground  of  newly 
discovered  evMence  to  impeach  the  reputation  for  truth  and 
veracity  of  witnesses  for  the  state.     Caple  v.  State 621 

OFFICERS — Authority  of  deputy  county  attorney — See  "Grand  Jury," 
5. 

Ah  detectives  for  prosecution— See   "Intoxicating  Liquors,"   18. 
Jurisdiction    of   fnisconduct   of —  See    "Justice    of    the    Peace." 
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OPINIONS — Advisory   to   Governor — See   "CourtJ,"    8. 
ORDINANCES— See  "Municipal  Corporations." 

PARDON— See  "Appeal  and  Error,"  70;  "Constitutional  Law."  6-10; 
'*Ha*beas  Corpus."  12. 

1.  Reprieve  Pending  Appeal — Power  of  Qovemor.  Under  Snyder's 
St  sec.  6929,  providing  that  no  court  or  officer  other  than  the 
Governor  can  suspend  the  execution  of  the  Jud^rment  of  death, 
unless  a  writ  of  error  Is  allowed  and  taken,  a  reprieve  can  only 
(be  granted  by  the  Gk>vemor  pending  the  perfecting  of  an  appeal 
In  the  case,  and  an  order  of  the  trial  judge  staying  the  execution 
of  Judgment  after  granting  an  appeal  is  without  authority: 
and.  where  an  appeal  has  been  granted,  but  not  filed.  In  the 
Criminal  Court  of  Appeals,  the  Governor  may  grant  a  reprieve 
to  a  day  beyond  the  time  allowed  to  make,  serve,  and  file  a 
case-made   and   petition   in   error.    Opinion   of  the   Judges — 315 

2.  'Carole" — Definition.  A  "parole."  as  the  term  Is  used  in  criminal 
law.  may  be  defined  as  the  release  of  a  convict  from  imprison* 
ment  upon  certain  conditions  to  be  observed  'by  him.  and  a  sus- 
pension of  his  sentence  during  his  liberty  thus  granted.  Ex 
parte    Ridley    .; 350 

3.  Revocation  of  Parole — Effect.  Under  Const  art.  6,  sec.  10.  the 
Governor  having  granted  a  parole  to  a  convict,  he  may  revoke 
the  same,  and  cause  the  unexpired  term  of  the  sentence  to  be 
served.       Idem    ^ 350 

4.  Grant  Pending  Appeal— Validity.  A  pardon  granted  and  accepted 
after  conviction  and  pending  an  appeal  in  the  Criminal  Court 
of  Appeals  is  valid  under  Const  art  6.  sec.  10,  wherein  the 
CJovemor  is  empowered  to  grant,  after  conviction,  reprieves 
commutations,    paroles   and    pardons.     Gilmore    v.    State 639 

5.  "Conviction."  The  term  "conviction."  in  article  6.  sec.  10  of 
the  Constitution,  denotes  the  final  Judgment  of  the  trial  court 
upon  a  plea  of  or  verdict  of  guilty.     Idem 639 

PAROLE— See  "Pardon." 

PARTIES    TO    OFFENSES: 

1.  Intoxicating  Liquors — Persons  Responsible  — Agency —  "Princi- 
pals." (a)  The  civil  law  of  agency  has  no  application  to  viola- 
tions of  ciiminal  law. 

(b)  All  persons  who  are  concerned  in  the  commission  of 
c^n  offense  are  "principals."  and  should  be  prosecuted  and  con- 
victed as  such,  and  it  is  immaterial  as  to  whether  they  are  pres- 
ent when  the  crime  is  actually  committed. 

(c)  Where  a  person  is  the  proprietor  of  a  joint.,and  keeps 
beer  and  whisky  there,  and  has  a  United  States  license  to  pur- 
sue the  business  of  selling  liquor,  he  cannot  escape  responsibility 
for  a  sale  made  by  his  barkeeper  upon  the  ground  that  he  wtas 

not  present  when  the  sale  was  made.    Cox  v.  St^te 129 
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PARTIES    TO    OFFENSES — Conclud«»A. 

2.  '^Principals" — Who  Ar«.  All  persons  concerned  In  the  commis- 
sion of  a  crime,  whether  they  directly  commit  the  act  constitutins: 
the  offense,  or  aid  and  abet  in  its  commission,  though  not  pres- 
ent are  "principals/*  Section  2045.  Snyder's  Comp.  Laws,  1909 
(section  1948,  Wilson's  Rev.  &  Ann.  St.  1908-).  Greenwood  v. 
State    ~ -      247 

PERJURY— Testimony   of  grand   Jurors— See   "Witnesses,"    1. 

1.  Admissibility  of  Evidence — Address  of  Judge.  On  a  trial  for  per- 
jury, consisting  of  testimony  by  defendant  'before  a  grand  jury, 
held  error  to  admit  in  evidence  a  certain  address  of  the  presi- 
ding Judge.     Pilgrim  v.  State  ^ - 49 

2.  Intent.  Wilson's  Rev.  &  Ann.  St.  1903,  sec.  2081,  must  be  con- 
strued with  section  2074,  and  it  is  as  essential  to  perjury  that 
the  statement  be  willfully  made,  in  the  case  of  an  unqualified 
statement  of  that  which  the  witness  does  not  know  to  -be  true,  as 

in  the  case  of  a  statement  known  to  be  false.     Idem 49 

3.  8ame....J^erJury  consists  in  swearing  willfully  and  corruptly, 
contrary   to   the   belief   of   the   witness,   not   in   swearing   rashly 

and  inconsiderately  according  to  his  belief.     Idsm 49 

4.  Same.  Corrupt  motive  is  indispensable  to  perjury;  and  one 
having  knowledge  respecting  the  fact  who  testified,  however 
positively,  only  what  he  believes  to  be  true,  can  be  guilty  of  nt> 
crime,    although    he    was    "mistaken."     Idem „ 49 

5.  Evidenoo— Sufficiency.  Evidence  held  insufficient  to  sustain  con- 
viction   for   perjury.     Idem 49 

6.  Change  of  Judge — Affidavit  of  Prejudice.  Perjury  or  subornation 
of  perjury  cannot  be  assigned  upon  an  affidavit  of  prejudice, 
made  to  secure  a  change  of  Judge  on  the  ground  of  prejudice. 

Ex   parte    Ellis 220 

PK^ARMACISTS— See    "Intoxicating   Liquors,"    4,    5. 

PLiE:AS — See   "Arraignment   and   Pleas." 

PRELIMINARY  EXAMINATION— See  "Habeas  Oorpus,"  4.  5;  "Indict- 
ment and  Information,"  8,  24-26. 

PRINCIFALS— See  "Parties  to   Offenses." 

PROHIBITION  LAW— See  "Intoxicating  Liquors." 

PUNISHMENT— Fixing  by  Jury— See  "Appeal  and  Error,"   65,  66. 

RAPE: 

1.         Sufficiency  of  Evidence.    Evidence  held  to  support  a  conviction 

of  rape.    Caple  v.   State  261 
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RAPE — Concluded. 

2.  Sufficiency  of  Evidence.  Evidence  held  sufficient  to  sustain  a 
verdict  of  ^ilty  without  capital  punishment  for  the  crime  of 
rape.     Ingram   v.  State   634 

REASONABLE  DOUBT— See  ••E)\'ldence,"  4;  "Instructions,"  8-10; 
"Limitation  of  Prosecutions." 

RECORD — See    'Appeal  and  Error*';   ''Courts,"  4-7,  14,  15;  "Judgrment." 

REHEARING — See  "Appeal  and  Error,"  69. 

REPRIEVES — See  "Pardon." 

REVHETW— See   "Appeal   and  Error." 

RULES    OF   COORT— «ee    "Appeal    and    Error,"    41;    "Courts,"    10. 

SALiES — ^^See  "Intoxicatlngr  L.iquors." 
SE)L«F-DEFENSE— See  "Homicide." 
SENTENCE  AND  COMMITMENT— See  "Pardon." 

1.  Construction  of  Sentence.  A  sentence,  recitiner  the  conviction 
of  accused,  and  ordering  his  confinement  in  Jail  for  one  year, 
and  the  assessment  of  a  fine,  without  a  commitment  until  it  Is 
paid,  merely  imposes  imprisonment  for  one  year.  tx  parte 
Roller    „ 384 

2.  -Necessity  of  Commitment.    Under  the  statutes  In  force   in  this 

state,  a  defendant  cannot  be  imprisoned  under  an  order  of  court 
assessing  a  fine  without  an  order  that  he  be  committed  until 
fine    is      paid.     Idem    ^ - ~ -.      3S4 

3.  Sentence— Essential  Elements — ^Time.  Where  the  sentence  is 
imprisonment,  U  is  satisfied  only  by  the  actual  suffering  of  the 
imprisonment  imposed,  unless  remitted  by  death  or  some  legal 
authority.     Ex    parte    Eldrldge „ _...      499 

4.  Sentence — Subsequent  Arrest  of  Convict  at  Large.  Where  a  con- 
victed defendant  is  at  liberty  and  has  not  served  his  sentence, 
and  the  same  is  not  stayed  as  provided  by  law,  he  may  ibe 
arrested  as  on  escape  and  ordered  into  custody  on  the  un- 
executed judgment.     Idem   _ „ ^...499 

5.  Sentence — Execution — Expiration  of  Time.  Expiration  of  time 
without  imprisonment  Is  in  no  sense  an  execution  of  the 
sentence.        Idem    499 

SLAUGHTER— See    "Animals." 

STATEHOOD — Jurisdiction  of  Territorial  offenses — See  "Courts,"  20; 
^Indictment  and   Information,"   17. 

Law  governing  trials  of  offenses  antedating  statehood — See 
"Courts."    2. 
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STATUTES— ^See  "A'bortlon";  "Adultery";  "Appeal  and  Rrror,"  11.  12, 
20,  31,  51;  "Assault  and  Battery";  "Constitutional  Law,"  3,  10, 
11;  "Courts,  5,  S,  16;  "Dismissal";  "Embezzlement";  "Game"; 
"Grand  Jury";  "Habeas  Corpus,"  4,  6,  10;  "Homicide."  7,  22,  23;  . 
"Instructions,"  12;  "Indictment  and  Information,"  2,  16,  18,  21; 
"Intoxicating  Liquors,"  4.  5,  9,  17;  "Judges,"  2.  4,  5;  "Jury," 
10-14;  "Parties  to  Offenses";  "Perjury";  "Trial,"  6,  7:  "Weap- 
ons";   "Witnesses"    1. 

1.  Trial— «Procedu re — What  Law  Governs.  A  defendant  charged 
with  the  commission  of  a  crime  is  entitled  to  be  tried  and 
deaH  with  under  the  laws  as  they  existed  at  the  time  of  the 
alleged  commission  of  the  offense  of  which  he  stands  charged,  in 
all  matters  where  such  laws  vouchsafe  to  him  a  substantial 
protection.     Sharp   v.  State „ 24 

Jonee   v.    State   593 

2.  Time  of  Taking  Effect — Criminal'  Procedure  Act.  The  criminal 
procedure  act  of  the  territory'  of  Oklahoma  was  in  full  force  and 
effect   April    11,    1902.     Ex    parte    Howland 142 

3.  Construction — Evidence— Admissibility.  Appellate  courts  should 
carefully  consider  and  guard  against  so  construing  the  law  that 
a  proper  rule  of  evidence  would  be  perverted  into  a  means  of 
escape  from  the   merited   punishment  of  an   offender.     Atchison 

V.   State   295 

4.  Constitutional  Law — Enacting  Clause.  The  act  bf  March  22, 
1909  (Sesfi.  Laws  1909,  p.  167,  c.  14,  art.  1),  prescribing  the 
disqualifications  of  Judges  of  courts  of  record,  and  providing  for 
the  election  of  a  special  judge  pro  tempore  when  the  regular 
Judge  is  disqualified,  and  repealing  section  8,  art.  1.  c.  27,  p. 
285,  Sess.  Laws  1907-1908,  is  free  from  constitutional  objections. 

Ex   parte    Hudson    - , :      393 

5.  Enactment — Style  of  Bill.  That  portion  of  section  8,  art.  5,  of 
the  official  copy  of  the  Constitution,  which  provides  that  "the 
style  of  all  bills  sholl  be  'Be  it  enacted  by  the  people  of  the  state 
of  Oklahoma.' "  applies  only  to  bills  adopted  by  the  people  un- 
der the  initiative  and  referendum  clause  of  the  Constitution. 
Idem    - 393 

6.  Construction.  Where  the  legislative  intent  is  clear,  statutes  are 
not  to  be  extended  by  construction  to  cases  not  fairly  and  clear- 
ly  embraced   in    their   terms.     State    v.   Clifford 419 

7.  Construction — Penal  Statutes.  Penal  .statutes  cannot  be  en- 
larged by  implication  or  extended  by  inference.  No  person  can 
be  convicted  of  a  crime  unless  the  act  committed  is  within 
both  the  letter  and  the  spirit  of  a  penal  statute.  City  of  Shaw- 
nee V.  Landon  440 
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THREATS— See   "Homicide."   3.   32. 

TRANSCRIPT— See  "Appeal  and  Error/* 

TBfANSFER  OF  CAUSED— See   "Appeal   and  Ekror";    "Courte/*   4-7. 

TRIAL — See  "Appeal  and  Error";  "A  rraigmment  and  Pleas":  "Ck)H- 
duct  of  Counsel";  "Continuance";  "Courts,"  2,  21-23;  "Game"; 
"Homicide";  "Indictment  and  Information";  "Instructions";  "In- 
toxicating: Liquors";  "Jury";  "Justices  of  the  Peace";  "New 
Trial";    "Statutes,"    1. 

1.  Direction  of  Verdict,  It  is  not  error  for  the  court  to  refuse  to 
instruct  the  jury  to  return  a  verdict  of  not  gruilty,  where  there 
is  competent  evidence  reasonably  tending:  to  prove  the  defendant 
aruilty.       Faggard   v.   State - -...       159 

2.  Direction  of  Acquittal.  A  motion  on  the  part  of  the  defendant  to 
direct  a  verdict  of  acquittal  should  be  sustained,  where  the  evi- 
dence is  insufficient  to  show  the  commission  of  the  offense 
charged.     Pilgrim   v.  State   ~ - - ~        49 

3.  When  Begins.  While  jeopardy  does  not  begin  until  after  the 
jury  have  been  selected  and  sworn,  yet  for  all  other  purposes  the 
trial  begins  when  the  jury  are  called  Into  the  box  for  examina- 
tion   as    to    their    qualifications.      Caples    v.    State - —        72 

4.  Change  of  Vonue — Application  Too  Late.  An  applicatio.i  for  a 
change  of  venue*  ccmes  too  late  when  presented  without  reason- 
able notice  to  the  county  attorney,  and  after  the  jury  have  been 
called  into  the  box  for  examination.     Idem   ., 72 

5.  Reopening  Case  to  Admit  Evidence  of  6ood  Character.  Re- 
fusal to  reopen  case  and  admit  evidence  of  good  character  of  ac- 
cused held  an  a<buse  of  judicial  discretion  materially  affecting  his 
substantial   rights.     Dickinson   v.   State — .-- .      1» 

6.  Indorsing  Names  of  Witnesses  on  Indictment.  Under  section 
5352,  Wilson's  Rev.  &  Ann.  St.  1903,  the  court  rpay  permit  the 
names  of  additional  witnesses  for  the  prosecution  to  be  In- 
dorsed  on   the   indictment   after   the   Jurv   is   impaneled.     Vanoe 

V.   Territory .*. 208 

7.  Separation  of  Jury.  Section  6858,  Snyder's  Comp.  Laws  1909, 
requires  the  jury  to  be  icept  together,  after  a  case  is  finally  sub- 
mitted to  them,  until  a  verdict  is  agreed  upon.   Sample  v.  State      iJ) 

8.  Presence  of  Accused — Felony  Cases.  In  a  criminal  prosecution 
for  a  felony,  the  defendant  must  be  present,  in  person,  during 
the  trial,  and  the  record  must  affirmatively  show  this  fact. 
Humphrey   v.   State «...      504 

0.  Verdict — Specifying  Count  of  Indictment.  Where  a  conviction 
is  had  upon  an  indictment  containing  more  than  one  count,  but 
each  count  charging  the  same  offense  in  a  different  form,  the 
law  does  not  require  that  the  jury  state  In  their  verdict  upon 
which  count  the  conviction  Is  had.     Fooshee  v.  State 666 
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10.  Same.  Where  the  same  act  constitutes  two  or  more  dlfDerent 
offenses,  and  such  different  offenses  are  charged  in  seoarate 
counts  of  the  same  indictment,  the  law  requires  that  a  \|ierdict 
of  conviction  state  upon  which  count  the  conviction  is  had:  Idem      666 

VENUE — Review  of  refusal  of  change — See  "Appeal  and  Error,"  56. 
Application   for   chajige — See   "Trial,"   4. 

1.  Change  of  Venue— Tranemistion  of  Indictment — Harmless  Error. 
The  defendant  was  indicted  prior  to  statehood  in  the  United 
States  Court  for  the  Western  District  of  Indian  Territory,  sitting 
at  Tulsa.  On  defendant's  application  the  case  was  transferred 
to  the  United  States  Court  for  the  Western  District  of  Indian 
Territory,  sitting  at  Sapulpa.  The  clerk  of  the  court  at  Tulsa, 
who  was  also  the  clerk  of  the  court  sitting  at  Sapulpa  failed 
to  affix  his  official  seal  to  the  transcript  of  the  proceedings  which 
was  transmitted  with  the  original  indictment  to  the  court 
at  Sapulpa.  Held,  the  failure  to  affix  his  official  seal  to  the 
transcript  did  not  prejudice  the  substantial  rights  of  the  defend- 
ant.      Haikey  v.  State  287 

2.  Change  of — Sufficiency  of  Petition.    Petition  for  change  of  venue 

held    not   to    meet    the    statutory    vecii'irements.     Black    v.    State      547 

VERDICT — Review — ^^See  "Appeal  and  Error." 
Directing  verdict — See  "Trial,"  1,  2. 
Specifying   count   of   indictment — See   "Trial,"    9,    10. 

WEAPONS — "Deadly  weapons" — See   "Assault  and  Battery." 
Care  In  using— ^See  '^Homicide,"  9. 

^  Use — Care  Required.  The  law  Imposes  upon  persons  hand- 
ling deadly  weapons  the  duty  of  exercising  such  care  as  an  or- 
dinary cautious  and  prudent  person  would  exercise  under  sim- 
ilar circumstances.     O'Barr  v.  U.  S.. 319 

2.  Carrying  Concealed — Information.  An  information  for  carrying 
concealed  weapons  held  sufficient  under  Snyder's  Comp.  Laws 
Okla.  1909,  sec.  2744.     State  v.  Jones 412 

WITNESSES— See  "Evidence." 

Absence   of — See    "Continuance.'* 

Credibility   of—See   "Instructions,"   2,   3. 

Failure  of  wife  of  accused   to   testify — ^^See   "Instructions,"    5,   6. 

Indorsement  of  names   on   indictment — See   "Trial,"    6. 

1.  Testimony  of  Grand  Jurors.  Wilson's  Rev.  &  Ann.  St  1903,  sec 
5347,  held  to  establish  the  competency  of  a  grand  Juror  as  a  wit- 
ness, testifying  orally  as  to  the  statements  of  a  witness  before 
the  grand  Jury,  in  a  prosecution  against  him  for  perjury.  Pil- 
grim   V.    State    49 

2.  Impeachment — Harmless  Error,  if  a  witness  has  been  improp- 
erly  impeached,   it   is  not  ground   for  reversal   wfhen   his   testi- 
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mony  does  not  present  any  Issue  material  to  the  case.  Such 
improper  Impeachment  would  constitute  harmless  error.  Cap- 
\f  V.   8tat« 72 

3.  Impeachmtnt — Improper  Cross- Examination.  It  is  improper  to 
ask  a  witness,  for  the  so'e  purpose  of  impeachment,  whether  he 
had  married  a  woman  with  whom  he  had  committed  adulter>% 
or  with  whom  he  had  been  *ndlcted,  arrested,  or  imprisoned, 
prior  to  conviction  for  any  offense  whatever.     Idam  ~ 72 

4.  Impeachment — Cross- Examination.  It  is  improper  to  ask  a  wit- 
ness, for  the  purpose  of  alTectinsr  his  credibility,  as  to  whether 
he  has  ever  been  indicted  arrested,  or  imprisoned  for  crime. 
Musgraves  v.   8tat«   421 

5.  Same.  It  is  permissible  on  cross-examination  to  inquire  into 
the  occupation,  social  connections,  and  manner  of  iivin£r  of  a 
witness  for  the  purpose  oi  affecting  his  credibility.     Idem 421 

6.  Cross- Examination— Criminal  Career.  For  the  purpose  of  af- 
fecting the  credibility  of  a  witness  he  may  be  asked,  on  cross- 
examination,  if  he  has  been  convicted  of  a  felony  or  of  any 
crime  which  involves  moral  turpitude;  but  it  is  prejudicial  er- 
ror to  ask  such  witness  if  he  has  been  indicted,  arrested,  or 
imprisoned,  for  a  misdemeanor,  or  If  he  has  been  charged 
or  arrested  or  imprisoned,  b^^re  conviction,  for  any  offense 
whatever.     Ne'bon    v.    Si«te    .• - 469 

7.  Impeachment — Contradictory  Statement.  It  is  proper  to  show 
inconsistent  statements  of  a  witness,  made  out  of  court,  to 
affect  his   credibility.    Smith    v.   State 629 

8.  Competency— Conviction  of  Crime.  Effect  of  record  proof  of 
conviction  of  a  witness  of  an  infamous  crime  upon  his  qualifi- 
cations and  credibility  in  Indian  Territory  prior  to  statehood 
stated.     Hawkins  v.   li.   8 661 

9.  Same— Testimony  Antedating  Conviction.  In  Indian  Territory, 
prior  to  statehood,  former  testimony  of  a  witness,  qualified  when 
he  gave  it,  ^but  subsequently  disqualified  by  conviction  of  an 
Infamous  crime,  cannot  thereafter  be  admitted  over  objection. 
Idem 651 

WRIT  OF  ERROR — See  "Appeal  and   Error." 
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